DEPARTMENT  OF  THE  TREASURY 
WASHINGTON,  D.C. 


September  5,  2018 


Sara  Kaiser  Creighton 

Elizabeth  France 

John  E.  Bies 

American  Oversight 

1030  15th  Street  NW,  Suite  B255 

Washington,  DC  20005 

foia@americanoversight.org 

Re;  American  Oversight  v.  U.S.  Department  of  the  Treasury,  17-CV-2078-RBW  (D.D.C.): 

Treasury  September  5  Production 


Counsel; 


This  letter  describes  the  September  5,  2018  production  from  the  U.S.  Department  of  the 
Treasury  (Treasury)  in  the  above-referenced  Freedom  of  Information  Act  litigation.  Pursuant  to 
the  Court’s  February  2,  2018  Order,  Treasury  has  reviewed  and  processed  60  documents 
collected  in  response  to  American  Oversight’s  Congressional  Communications  FOIA  Request, 
2017-08-121.  Via  email.  Treasury  is  producing  20  documents  totaling  34  pages,  comprising  the 
non-exempt,  responsive  portions  of  the  records  within  this  collection.  The  documents  are 
numbered  UST  000875  -  908;  portions  of  these  materials  are  withheld  pursuant  to  Exemptions  5 
and  6  of  the  FOIA.  An  additional  36  documents,  totaling  226  pages,  are  being  withheld  in  their 
entirety  pursuant  to  Exemption  5,  and  four  documents  are  non-responsive  and/or  duplicative  of 
other  materials  within  this  collection  and  are  therefore  not  being  produced. 

Treasury  is  continuing  to  review  records  that  are  potentially  responsive  to  this  request 
and  will  respond  to  you  again  on  or  before  October  5,  2018. 

If  you  have  any  questions  concerning  this  production  or  a  related  matter,  please  contact 
Rebecca  Kopplin,  U.S.  Department  of  Justice,  at  (202)  514-3953. 


Sincerely, 


Ryan  Eaw 

Office  of  Privacy,  Transparency,  and  Records 
U.S.  Department  of  the  Treasury 


From: 

To: 


■Knight,  Shahira  E.  EOP/WHO' 


"Brendan  M.  Dunn  (Brendan_Dunn@mcconnell.senate.gov)' 
<brendan_dunn@mcconnell.senate.gov>,  "Callas,  George" 
<george.callas@mail.house.gov> 


Cc: 

Date; 


"Muzinich,  Justin"  <justin.muzinich@treasury.gov> 
Tue,  19  Sep  2017  18:43:10  -0400 


Attachments:  Big  4  Staff  Consensus  Summary  -  Treasury  NEC  Edits.docx  (38.23  kB) 


We  took  the  liberty  of  converting  the  document  into  Word  format  so  we  could  edit  it.  The  attached  reflects 
comments  from  Treasury  and  NEC. 

It  is  not  as  heavily  edited  as  it  appears.  There  is  a  lot  of  redlining  because  we  deleted  the  tables,  moved 
one  section  and  had  some  wordsmithing  changes.  We  also  have  several  questions  as  we  didn't 
understand  the  context  of  some  of  the  language  and  numbers  in  here.  Thanks. 
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Rej_ Ed ucatipn 


From: 

To: 

Cc: 

Date: 


"Dunham,  Will"  <will.dunham@mail.house.gov> 

"Bailey,  Bradley"  <bradley.bailey@treasury.gov>,  "Maloney,  Drew" 

<drew.maloney@treasury.gov>,  "Kellogg,  Matthew"  <matthew.kellogg@treasury.gov>,  "Specht, 
Brittan"  <brittan.specht@mail.house.gov> 

Tue,  19  Sep  2017  18:44:23  -0400 


Super  thank  you! 

Sent  from  my  iPhone 
On  Sep  19.  2017,  at  6:43  PM. 


I@treasury.gov" 


treasury  gov>  wrote: 


Great.  Please  meet  at  Drew's  Office  -  Main  Treasury  3134  at  SAM  and  then  can  walk  down  to  the  dining 
room. 


From:  Dunham,  Will  f mailto:Will.Dunham@mail.house.gov1 
Sent^JQjescia\^5pntpmhp^^^20^  6:40  PM 

To:  ^^^^^^^|^^^^^^^^B@treasurv.gov> 

Cc:  Bailey,  Bradley  <Bradlev.Bailev@treasurv.gov>:  Maloney,  Drew  <Drew.Malonev@treasurv.gov>: 
Kellogg,  Matthew  <Matthew.Kellogg@treasurv.eov>:  Specht,  Brittan  <Brittan.SDecht@mail.house.gov> 
Subject:  Re:  Tax  Education 

Thanks  Casey.  Brittan  and  I  can  do  that.  Fll  send  you  my  info  directly. 

Sent  from  my  iPhone 

alreasury.gov' 


On  Sep  19,2017,  at  6:35  PM, ' 
wrote: 


|l6lreasiiiy.gov> 


Hi  Will, 

Hope  you  are  doing  well  I  Any  chance  you  can  do  a  SAM  breakfast?  We  can  host  at  Treasury,  but  will 
need  the  information  below  asap. 

Pint,  Middle,  and  Last  Name 
DOB 

Y/N  US  Citizen 
SSN 

Country  of  Birth 

City  and  State  of  Residence 


From:  Bailey,  Bradley 

Sent:  Tuesday,  September  19,  2017  5:55  PM 
To:  Dunham,  Will  <Will. Dunham@mail. house. gov> 

Cc:  Maloney,  nrPW<nrPw  Malnnpy@^asijrv  Pf>v>!  Kplingp.  Matthew 


<Matthew.Kelloeg@treasury.gov>:| 
Subject:  Re: Tax  Education 


)treasurv.gov> 
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Adding 


b(6) 


From:  Dunham,  Will  <Will.Dunham@mail.house.gov> 

Date:  September  19,  2017  at  5:38:12  PM  EDT 
To:  Bailey,  Bradley  <Bradley.Bailey@treasury.gov> 

Cc:  Maloney,  Drew  <Drew.Maloney@treasury.gov>.  Kellogg,  Matthew 
<Matthew.Kellogg@treasury.gov> 

Subject:  Re:  Tax  Education 

It'll  take  me  half  an  hour  at  least  to  get  there  and  get  in  the  building  if  I  leave  right  now  -  let's 
do  it  tomorrow  AM.  fm  flexible  in  the  morning.  Adding  Brittan. 

Sent  from  my  iPhone 

On  Sep  19,  2017,  at  5:28  PM,  "Bradley.  Bailey@:treasury .  gov" 
<Bradlcy.Bailcy@treasury.gov>  wrote; 

Prob  6:30  if  you  want  or  we  could  do  tomorrow 


From:  Dunham,  Will  <Will. Dunham @mail. house. gov> 

Date:  September  19,  2017  at  5:20:34  PM  EDT 
To:  Bailey,  Bradley  <Bradley.Bailey@treasury.gov> 

Cc:  Maloney,  Drew  <Drew.Maloney@treasury.gov>.  Kellogg,  Matthew 
<Matthew.Kellogg@treasury.gov> 

Subject:  Re:  Tax  Education 

You're  thinking  meeting  tonight  in  person?  How  late  are  you  guys  in? 

Sent  from  my  iPhone 

On  Sep  1 9, 20 1 7,  at  5: 1 6  PM,  "Bradley.Bailey@trcasury.gov" 
<Bradley.Bailey@treasury.gov>  wrote: 

Will-just  tried  giving  you  a  call.  We  can  do  something  this  evening  if  that  still 
works  for  you.  202-615-2125 


From:  Dunham,  Will  <Will. DunhamfSmail. house. gov> 

Date:  September  19,  2017  at  10:34:30  AM  EDT 

To:  Kellogg,  Matthew  l<Matthew.Kellogg@treasury.gov> 

Cc:  Bailey,  Bradley  <Bradley.Bailey@treasury.gov>.  Maloney,  Drew 
<Drew.Maloney@treasury.gov> 

Subject:  RE:  Tax  Education 


Happy  to  come  down  at  your  convenience.  Free  noon-3  today  and  after  5.  I'd 
bring  Brittan  along. 
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From:  Matthew. Kellogg@treasury . gov  [mailto: Matthew. Kellogg@treasury.gov] 
Sent:  Tuesday,  September  19,  2017  10:29  AM 
To:  Dunham,  Will  <Will.Dunham@mail.house.gov> 

Cc:  Bradley. Bailey@.treasury . gov:  Drew. Maloney @treasury. gov 
Subject:  Tax  Education 

Will  -  Following  up  on  our  discussion.  Any  chance  you’ll  be  down  this  way  in  the 
near  future  so  we  could  have  a  quiet  conversation  of  how  to  be  helpflil  on  tax 
reform  education  efforts? 

Thanks. 

-Matt 

Matt  Kellogg 

Deputy  Assistant  Secretary  for  Banking  and  Finance 
Office  of  Legislative  Affairs 
Department  of  the  Treasury 
Matthew.kellogg@treasury.gov 

202.622.1900 
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From;  "Sayegh,  Tony  E.  EOP/WHO"| 

To:  "Buck,  Brendan”  <brenclan.buck@mail.house.gov> 

Cc:  "Dorr,  Kaelan  K.  EOP/WHO"| 

<antonia_ferrier@mcconnell.senate.gov>, 


"Ferrier,  Antonia  (McConnell)" 


ichiilinger,  brriily" 

<emily.schillinger(gmail.house.gov>,  "Lawless,  Julia  (Finance)" 

<iulia  lawless@finance.senate.qov>.  "Ditto,  Jessica  E.  EOPA/VHO" 

J>,  "Strong,  AshLee"  <ashlee.strong@mail.house.gov>,  "Andres, 
3oug"  <doug.andres@mail. house. gov>,  "Popp,  David  (McConnell)" 
<david_popp@mcconnell.senate.gov>,  "Stewart,  Don  (McConnell)" 

<don  stewart(S)mcconnell.senate.aov>.  "Knight,  Shahira  E.  EOP/WHO" 

|>,  "Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

Date;  Wed,  20  Sep  2017  05:58:44  -0400 


Thanks  Brendan.  This  is  the  exact  right  list  of  action  items.  I  know  it's  ambitious  to  execute  all  this  in  30 
minutes  so  I  would  suggest  we  view  the  first  30  as  Comms  only  discussion 


Thfin  WH  nan  snanri  tinriR  w  hmariar  aroiin  which  will  incluclR 


Sent  from  my  iPhone 

On  Sep  19,  2017,  at  5:02  PM,  Buck,  Brendan  <Brendan.Buck@nnail. house. gov>  wrote: 


Hey  folks,  sorry  for  delay.  I  know  we  only  have  30  minutes  for  the  comms  portion  of  the  meeting,  but 
these  are  the  things  I  think  we  need  to  work  through  for  next  week. 


b(5) 
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From:  "Dorr,  Kaelan  K. 

Date:  Tuesday,  September  19,  2017  at  3:28  PM 

To:  "Ferrier,  Antonia  (McConnell)"  <Antonia_FerrLex(5)mcconnell.senate.gov>,  Emily 
Schillinger  <Emilv.Schillinger@mail.hoLise.gov>,  "Buck,  Brendan" 

<  Bnenda  n  u_c  k  (amail.hous  e  .g_oy  > 

Cc^|^wlessJuli^FinanceV^ulia_Lawless(5)finance.senate.gov>.  Jessica  Ditto 

Ash  Lee  Strong  <Ash  Lee.Strong@mail.hou5e.gov>, 
"Andres,  Doug"  <Doug.Andres@mail.hQuse.gov>,  "Popp,  David  (McConnell)" 
<David_Popp@mcconnell.senate.gov>,  "Stewart,  Don  (McConnell)" 

<Don  Slewart@mcc^nnell.senate.gov>,  "Sayegh,  Tony  E.  EOP/WHO" 

"Knight,  Shahira  E.  EOP/WHO" 

^>,  "Justin.Muzinich@treasurv.gov" 


<j  u  sti  n.  M  u  zi  nich@  treasury. go  v> 

Subject:  Big  6  Comms  Meeting 


All, 

Tentative  agenda  for  tomorrow's  Communicators  meeting  is  below.  If  you  haven't  already  submitted 
your  vitals  please  let  me  know  ASAP. 

Best, 

Kaelan 


b(5) 
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RE^ELE^E^orke^^ome^Statemen^j^a)^eforTn 

From:  "Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell.senate.gov> 

To:  "Muzinich,  Justin"  <justln.muzlnich@treasury.gov> 

Date:  Wed,  20  Sep  201 7  09:09:38  -0400 


You  guys  were  a  huge  assist. 


Brendan  M.  Dunn 

Policy  Advisor  and  Counsel 

Office  of  the  Senate  Majority  Leader 

From:  Justin. IVIuzinich(S)treasury.gov  [mailto:Justin.IVluzinich@treasury.gov] 
Sent:  Wednesday,  September  20,  2017  4:52  AM 
To:  Daniel.Kowalski@treasury.gov;  Dunn,  Brendan  (McConnell) 
<Brendan_Dunn@mcconnell. senate. gov> 

Subject:  Re:  RELEASE:  Corker,  Toomey  Statement  on  Tax  Reform 

Thanks.  Nice  work  on  this. 


From:  Dunn,  Brendan  (McConnell)  <Brendan_Dun n @ mccon nell. senate. go v> 
Date:  September  19,  2017  at  8:59:28  PM  EDT 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov>,  Muzinich,  Justin 

<  JiLSlin.JVLu  zinich@treasurv.gov> 

Subject:  FW:  RELEASE:  Corker,  Toomey  Statement  on  Tax  Reform 

From:  Johnson,  Micah  (Corker) 

Sent:  Tuesday,  September  19,  2017  7:34  PM 

To:  Johnson,  Micah  (Corker)  <Micjh_Johnson@corker.senato.i;ov> 

Subject:  RELEASE:  Corker,  Toomey  Statement  on  Tax  Reform 


UNITED  STATES  SENATE 


For  immediate  release:  September  19,  2017 
Contacts: 

Micah  Johnson  (Corker),  202-228-6523 
Kasia  Mulligan  (Toomey),  202-224-8609 

Corker,  Toomey  Statement  on  Tax  Reform 

WASHINGTON  -  U.S.  Senators  Bob  Corker  (R-Tenn.)  and  Pat  Toomey  (R-Pa.), 
members  of  the  Senate  Budget  Committee,  today  announced  a  path  forward  on  tax 
reform.  The  budget  resolution  would  allow  for  a  tax  reduction,  as  scored  on  a  static  basis, 
over  a  10-year  period. 
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“I  am  strongly  committed  to  pro-growth  tax  reform  that  will  lead  to  more  jobs  and  higher 
wages  and  was  glad  to  work  with  Chairman  Enzi  and  Senator  Toomey  at  the  request  of 
Senate  leadership  to  reach  an  agreement  that  will  allow  the  committees  of  jurisdiction  to 
begin  their  work  to  craft  this  important  legislation,”  said  Corker.  “While  each  member  of 
the  caucus  will  have  to  make  their  own  decision,  I  believe  our  agreement  gives  the  tax 
writing  committees  enough  headroom  to  achieve  real  tax  reform  that  eliminates  loopholes 
and  lowers  tax  rates  for  hardworking  Americans.  I  will  be  watching  closely  as  the  tax 
reform  legislation  is  drafted,  and  ultimately,  my  support  will  be  contingent  on  a  final 
package  that  generates  significant  economic  growth  and  does  not  worsen  but  hopefully 
improves  our  fiscal  situation.” 

“I  am  confident  the  budget  agreement  I  have  reached  with  Chairman  Enzi  and  Senator 
Corker  will  give  the  Finance  Committee  the  headroom  needed  to  write  a  pro-growth  tax 
plan  that  reforms  the  code,  causes  the  economy  to  surge,  and  ultimately  results  in 
reduced  federal  budget  deficits,”  said  T oomey. 

II II II 

TTTTTT 

It  It  ft 
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Possible  Biq  6  Document  -  DRAFT 

From:  "Knight,  Shahira  E.  EOPAA/HO" 

To:  "Muzinich,  Justin"  <Justln.muzinlch@treasury.gov>,  "(RYAN)  Callas,  George" 

<george.callas@mail.house.gov>,  "Brendan  M.  Dunn 

(Brendan_Dunn@mcconnell.senate.gov)"  <brendan_dunn@mcconnell.senate.gov> 
Date:  Wed,  20  Sep  201 7  1 9:59:25  -0400 

Attachments:  Big  6  Framework  Decision  Items.docx  (17.6  kB) 


D 
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For  3:40  Call 


From; 

To: 


Date; 

Attachments: 


"Knight,  Shahira  E.  EOP/WHO" 

"Brendan  M.  Dunn  (Brendan_Dunn@mcconnell.senate.gov)” 
<brendan_dunn@mcconnell.senate.gov>,  "Muzinich,  Justin" 
<justin.muzinich@treasury.gov>,  "Callas,  George"  <george.callas@mail.house.gov> 

Thu,  21  Sep  2017  07:17:22  -0400 

Big  6  Call  9.21 .201 7.docx  (17.05  kB) 


u/c\ 

_ 1 

b(5) 
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Revised  Framework 


From:  "Knight,  Shahira  E.  EOPAA/HO" 

To:  "Muzinich,  Justin"  <justln.muzinlch@treasury.gov>,  george.callas@maii.house.gov, 

"Brendan  M.  Dunn  (Brendan_Dunn@mcconnell.senate.gov)" 
<brendan_dunn@mcconnell.senate.gov> 

Date:  Thu,  21  Sep  2017  16:08:02  -0400 

Attachments:  Big  6  Call  9.21.2017  Readout.docx  (18.68  kB) 


Please  let  me  know  if  you  disagree  (based  on  today's  call) 
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RE:  Median  family 


From:  'Prater,  Mark  (Finance)"  <mark_prater@finance.senate.gov> 


To: 

Cc: 


Date: 

Attachments: 


"Muzinich,  Justin"  <justln.muzinlch@treasury.gov>,  "Mackie,  James  III" 
<james.mackie@treasury.gov> 


"Maloney,  Drew"  <drew.maloney@treasurVjQov>/Xowalski^aniel" 
<cianiel.kowalskj@treasury.gov>,]^|^m^^mH|^^^m  "Goughian,  Tony 
(Finance)"  <tony_coughlan@finance.senate.gov>,  "Acuna,  Jennifer  (Finance)" 
<jennifer_acuna@fmance.senate.gov> 


Thu,  21  Sep  2017  17:25:43  -0400 


b(5) 


(20.22  kB) 


Thanks  for  the  call,  Justin. 


b(5) 

“ 


Tony  Goughian  handles  the  CTC  and  fami^ 
memo. 


From:  Justin. Muzin ich@treasury.gov  [mailto:Justin.l\/luzin ich@treasury.gov] 

Sent:  Thursday,  September  21,  2017  5:12  PM 
To:  James.l\/lacl<ie@treasurv.gov 
Cc:  Prater,  Mark  (Finance)  <Mark_Prater@finance.senate.gov>;  Drew.Maloney@treasurv.gov; 
Daniel.Kowalski@treasury.gov;| 

Subject:  Median  family 
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RE:  Median  famil 


B 


From:  "Coughlan,  Tony  (Finance)"  <tony_coughlan@finance.senate.gov> 


To: 

Cc: 


Date: 

Attachments: 


"Prater,  Mark  (Finance)"  <mark_prater@flnance.senate.gov>,  "Muzinich,  Justin" 
<justin.muzinich@treasury.gov>,  "Mackie,  James  III"  <james.mackie@treasury.gov> 


"Maloney,  Drew"  <drew.maloney®treasurVjQov>J<owalski^anier' 
<daniel.kowalski@treasury.gov>,]|^|^^m^^^|^^^^|,  "Acuna,  Jennifer 
(Finance)"  <jennifer_acuna@finance.senate.gov> 


Thu.  21  Sep  2017  17:33:59  -0400 


b(5) 


Attached  is  a  very  slightly  revised/improved  version  of  the  memo  Mark  just 
circulated. 


From:  Prater,  Mark  (Finance) 

Sent:  Thursday,  September  21,  2017  5:26  PM 
To:  Justin. Muzinich (5)treasu ry.gov;  James.Mackie@treasury.gov 

Cc:  Drew.Malonev@treasury.gov;  Daniel. Kowalski@treasury,gov;| _ 

Coughlan,  Tony  (Finance)  <Tony_Coughlan@finance.senate.gov>;  Acuna,  Jennifer  (Finance) 
<Jennifer_Acuna@finance.senate.gov> 

Subject:  RE:  Median  family 


Thanks  for  the  call,  Justin. 


b(5) 

Rs) 


Tony  Coughlan  handles  the  CTC  and  family  provisions.  Jennifer  assists  on  those  issues,  too.  Tony 


From:  Jjscin.IVluzinich@treasury.gov  [mailto:Justin.Muzinich@treasurv.gov] 

Sent:  Thursday,  September  21,  2017  5:12  PM 
To:  Janies.Mackie@treasurY.gov 

Cc:  Prater,  Mark  (Finance)  <Mark  Prater@finance.senate.gov>;  Drew.Maloney@treasurY.gov: 
Daniel.Kowalski@tre asury.gov;  | 

Subject:  Median  family 


Mark  -0 
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From: 

To: 

Date: 

Attachments: 


"Goughian,  Tony  (Finance)"  <tony_coughlan@finance.senate.gov> 
"Mackie,  James  III”  <james.mackie@treasury.gov> 

Thu,  21  Sep  2017  18:03:42  -0400 


docx  (20.24  kB) 


Hi,  Jay  - 


Please  use  the  attached  examples.  Example  4  is  slightly  different. 


b(5) 


b(5) 


Tony 


From:  James. Mackie(S)treasury.go\/  [mailto:James.Mackie@treasury.gov] 

Sent:  Thursday,  September  21,  2017  6:02  PM 

To:  Prater,  Mark  (Finance)  <Mark_Prater@finance.senate.gov>;  Justin. Muzinich@treasurY.gc 
Cc;  Drew.Maloney@treasury.gov;  Daniel.Kowalski@treasury.gov;^mHim|B|||B 
Coughlan,  Tony  (Finance)  <Tony_Coughlan@finance.senate.gov>;  Acuna,  Jennifer  (Finance) 
<Jen  nifer_Acuna@finance.senate.gov> 

Subject:  RE:  Median  family 


We  certainly  can  look  at  the  case  that  Justin  described. 


b(5) 


We  also  will  look  at  the  examples  that  Tony  has  done. 


From:  Prater,  Mark  (Finance)  [mailto:Mark  Prater@finance.senate.gov] 

Sent:  Thursday,  September  21,  2017  5:26  PM 

To:  Muzinich,  Justin  <Justin.Muzinich@treasurv.eov>:  Mackie,  James  III  <james.Macl<iei'5)trea5Lifv.gov> 
Cc:  Maloney,  Drew  <Drewjyialonev@treasury.gQV>;  Kowalski,  Daniel  <Daniel.Kowalski@tre3surv.ecv>: 

Coughlan,  Tony  (Finance)  <Tony  Coughlan@finance.senate.gov>; 
Acuna,  Jennifer  (Finance)  <Jennifer  Ac'jna@finance.senate.gov> 

Subject:  RE:  Median  family 


Thanks  for  the  call,  Justin. 


to 

to 


Tony  Coughlan  handles  the  CTC  and  family  provisions.  Jennifer  assists  on  those  issues,  too.  Tony 
oreoared  this  memo. 


From:  Justin. Muzinich@treasury.gov  [mail to :Justi n.Muzinich@treasury.gov] 
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Sent:  Thursday,  September  21,  2017  5:12  PM 
To:  J  ames.Mackie@treasury.gov 
Cc:  Prater,  Mark  (Finance)  <Mark  Prater(5)finance.senate.gov>:  Drew.Maloney@treasury.gov: 
Dan  iel.  Kowalski  @  treasurv.gov:  I 

Subject:  Median  family 


ra*b(5) 


UST  000889 
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Partnership  reform/raisers 


From: 

To: 

Cc: 

Date: 

Attachments: 


"Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov> 


'Trier,  Dana"  <clana.trier@treasury.gov> 

"Hanna,  Christopher  (Finance)"  <christopher_hanna@finance.senate.gov> 


Tue,  10  Oct  2017  11:10:18-0400 


b(5) 


Hi  Dana, 


It  was  nice  meetin^A/itlm/o^as^A/epj^A/^/pnnTTiJci^mjjreciat^/ouj^iffei^^TTak^/mj^ean;^^^ 

^I^IHIH^^^^^I^^^^^^^I^^^^^^I^^^Hwhobetterthanataxgodtogive 

them  a  look!?  We  know  you  are  busy  and  appreciate  any  insight  you  can  share  on  the  attached. 


Thank  you!!! 


Jen 


Jen  Acuna 

Senior  Tax  Counsel  &  Policy  Advisor 
Senate  Finance  Committee 
Tel:  (202)  224-4515 


UST  000890 
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From:  'Trier,  Dana"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3fb4cbf9d1c84bb08776ff0c42348329-trier,  dana"> 

To:  "Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov> 

Date:  Tue,  10  Oct  2017  11:12:47  -0400 


Will  get  back  as  soon  as  possible!  Dana 


From:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna@finance.senate.gov> 
Date:  October  10,  2017  at  11:10:41  AM  EOT 
To:  Trier,  Dana  <Dana  Trier@)treasurY.gov> 

Cc:  Hanna,  Christopher  (Finance)  <Christopher_Hanna@finance.senate.gov> 
Subject:  Partnership  reform/raisers 

Hi  Dana, 


It  was  nice  meeting  with  von  Inst  week,  wp  very  murh  annrpciatp  vnur  offer  tn  make  vnur  team 
available. 

better  than  a  tax  god  to  give 

them  a  look!?  We  know  you  are  busy  and  appreciate  any  insight  you  can  share  on  the  attached. 


Thank  you!!! 
Jen 


Jen  Acuna 

Senior  Tax  Counsel  &  Policy  Advisor 
Senate  Finance  Committee 
rel:  (202)  224-4515 


UST  000891 
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a 


From: 


b(6) 


^treasury.gov> 


To: 


Cc: 

Date: 


"Gosnell,  Ellen"  <ellen.gosnell@mail.house.gov>,  "Maloney,  Drew” 

<drew.maloney@treasury.gov>,  "Horton,  Brett"  <brett.horton@mail.house.gov>,  "Poling,  Parker" 
<parker.poling@mail.house.gov> 


"Shackelford,  Lindsey"  < lindsey.shackelford@mail.house.gov> , 

<{3gyH|^|@treasury.gov> 


b(6) 


Tue,  10  Oct  2017  16:35:55  -0400 


Hi  Ellen!  The  Secretary  is  running  about  10  minutes  behind  for  this  meeting.  I  hope  this  will  not  be  a 
problem.  Thank  you! 


b(6) 


From:  Gosnell,  Ellen  [mailto;Ellen. Gosnell@mail.house.gov] 

Sent:  Thursday,  October  05,  2017  3:12  PM 

To:|3^|^^^^^B^^^|^^^B@treasury.gov>;  Maloney,  Drew  <Drew.Maloney@treasury.gov>; 
Horton,  Brett  <Brett.Horton@mail.house.gov>;  Poling,  Parker  <Parker.Poling@mail.house.gov> 

Cc:  Shackelford,  Lindsey  <lindsey.shackelford@mail. house. gov>;  | 

@  t  re  a  s  u  ry .  go  v> 

Subject:  RE:  Meeting  request 


Great!  The  meeting  will  be  in  Rep.  Scalise's  Whip  Office,  H-328  US  Capitol  Building.  I  have  it  confirmed 
on  Rep.  Scalise' s  calendar.  Please  let  me  know  if  you  have  any  questions. 


Thank  you, 

Ellen  Gosnell 
Scheduler 

House  Majority  Whip  Steve  Scalise 
Mobile  1(202)  641-5148 


l@treasurv.gov| 


From:  |^fl^^B^BB@treasurv.gov  [mailtoj 

Sent:  Wednesday,  October  04,  2017  5:00  PM 

To:  Gosnell,  Ellen  <Ellen.Gosneil@mail.house.gov>:  Drew.Maloney@treasurv.gov:  Horton,  Brett 
<Brett. Ho, ’'tQn@mail.house.gov>:  Poling,  Parker  <Parker. Poling@ mail. house. go v> 

Cc:  Shackelford,  Lindsey  <lindsey.shackelford@mail.house.gov>:  |jHg^^^^^J@treasu rv.gov 
Subject:  RE:  Meeting  request 


Hi  Ellen!  I  would  like  to  confirm  that  Tuesday,  Oct.  10^*^  at  5:00pm  will  work  for  Secretary  Mnuchin. 
Please  let  me  know  where  this  meeting  will  be  held.  I  will  circle  back  shortly  to  let  you  know  who  will 
accompany  the  Secretary  to  this  meeting.  Thanks  very  much! 


b(6) 


From:  Gosnell,  Ellen  fmailto:Ellen, Go5nell@mail.house.gov] 

Sent:  Wednesday,  October  04,  2017  4:11  PM 

To:  Maloney,  Drew  <Drew.Malcnev@treasury.gov>:  Horton,  Brett  <Brett. Horton @ mail. house.gov>: 
Poling,  Parker  <Parker.Poling(@mail.house.gov> 

Cc:  Shackelford,  Lindsey  <lindsev.shackelford@ mail. house. gov>:lj!EnBl^^^W 
treasury,  go 
Subject:  RE:  Meeting  request 


UST  000892 
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Hi  Drew, 


Please  let  us  know  if  5:00pm  on  Tuesday,  October  10^*^  works  for  the  Secretary.  If  not,  I  will  circle  back 
with  some  other  times  that  work  for  Whip  Scalise  and  Chief  Deputy  Whip  McHenry. 


Thank  you! 


EUen  Gosnell 
Scheduler 

House  Majorily  Whip  Steve  Scalise 
Mobile 


(b)  (6) 


From:  Drew.Malonevfati'easu ry.gov  [mailtoiDrew.Malonevtstreasury.gov] 

Sent:  Wednesday,  October  04,  2017  2:15  PM 

To:  Horton,  Brett  <Brett.Horton(eDmail.hQuse.gov>;  Poling,  Parker  <Parker.Polingrd^mail.house.gov> 
Cc:  Shackelford,  Lindsey  <1 1 n dsev. ya acl^lford rto mail . house. eov>:  Gosnell,  Ellen 
<E!len.Gosnelira)rnail.house.gov>:|ffl«^BBB|BBatreasijry^v:  ^HMjBBBfcPtreas'j  rv.gov 
Subject:  Meeting  request 


The  Secretary  would  like  to  meet  with  the  Whip  and  Deputy  Whip  next  week  if  possible  to  d 
reform. 

I  have  copied^^^H  who  handles  the  Secretary's  schedule. 

Let  me  know  if  something  works. 

Thanks 


iscuss  tax 


Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 

drew.maloney(5)treasurv.gov 


UST  000893 
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T o:  jennifer_acuna@finance.senate.gov,  christopher_hanna@finance.senate.gov, 

eric_oman@finance.senate.gov 

Date:  Thu,  12  Oct  2017  15:24:48  -0400 _ 

Attachments:  (32.72 

kB);  Recommendations  on  T ax  Reform  doo  -  SENATE  DRAFT  10.11.17  biz.doox  (60.64 
kB):g!i 

ISIHjdoox  (25.99  kB);  Sli 
(3).docx  (32.26  kB) 


Hi  all. 

Attached  are  the  materials  that  we  distributed  at  today's  meeting.  If  you  have  any  questions 
regarding  these,  let  us  know.  As  we  said  at  the  meeting,  if  Treasury  can  provide  further  technical 
assistance  in  any  way,  we  are  happy  to  do  so. 

Best  regards, 

Doug 


UST  000894 
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tax  reform 


From: 

To: 

Cc: 

Date: 


"Elliott,  Joel  (Donnelly)"  <joeLelliott@donnelly.senate.gov> 

"Maloney,  Drew"  <cjrew.maloney@treasury.gov> 
"Lattanner,  Andrew  (Donnelly)"  <andrewJattanner@donnelly. senate. gov> 

Mon,  16  Oct  2017  14:26:16  -0400 


Thank  you. 


I@treasurv.gov] 


Froni:[^^^^^^^|@treasurv.gov  [mailto:( 

Sent:  Monday,  October  16,  2017  2:26  PM 

To:  Elliott,  Joel  (Donnelly)  <Joel_Elliott@donnelly. senate. gov>;  Drew.Maloney@treasury.gov 
Cc:  Lattanner,  Andrew  (Donnelly)  <Andrew_Lattanner@donnelly.senate.gov> 

Subject:  RE:  tax  reform 


Great,  thanks.  Below  is  the  dial-in  info. 


Dial-ln;ii 
Passcode: 


From:  Elliott,  Joel  (Donnelly)  fmailto:Jocl  Ell iottfS) do nnclly.scnatc.gov] 

Sent:  Monday,  October  16,  2017  2:24  PM 

To:|3@B|imHHHIHH^Irc^ijry^goy>;  Maloney,  Drew <Drcw.Maloncv(atrca5urv.gov> 
Cc:  Lattanner,  Andrew  (Donnelly)  <Andrcw_Lattanncr@donncllY.scnatc.gQv> 

Subject:  RE:  tax  reform 

It  will  work.  Will  you  supply  dial-in  info? 


From:  BHa^^^^^^^^^^^^^^^^^^^^^^^^^^atreasury.govI 

Sent:  Monday,  October  16,  2017  2:19  PM 

To:  Elliott,  Joel  (Donnelly)  <Joel  Elliott(Mdonreliy.senate.gov>:  Drew.Maloney@treasury.gov 
Cc:  Lattanner,  Andrew  (Donnelly)  <Andrew  Lattanner@donnelly.senate.eov> 

Subject:  RE:  tax  reform 

Hi  Joel, 

Would  10:45AM  on  Wednesday  work  for  a  call? 


From:  Elliott,  Joel  (Donnelly)  fmailto:Joel  Elliott@donnellv. senate. gov] 

Sent:  Monday,  October  16,  2017  2:17  PM 

To:  Malonev^i^v\^Dr^w^alonev@t ••easurv.gov> 

Cc:  [^]HHIHHIHilHHHf^rea.su’  v,Sov>;  Lattanner,  Andrew  (Donnelly) 
<Andrew  Lattanne  .  -  i  •■!  '  . ’nate.goy> 

Subject:  RE:  tax  reform 

Drew,  do  you  have  any  time  on  Wednesday  morning? 


From:  Drew.Malonev@treasury.gov  f mailto:Drew.Malonev@treasury.gov] 

Sent:  Monday,  October  16,  2017  1:29  PM 

To:  Elliott,  Joel  (Donnelly)  <joel  El  liott@  don  nelly. sen  ate. gov> 

Cc:^^^^^B^^B@treasu '~y.gov 

Su  bjectTtaxreform 


UST  000895 
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Joel, 

Let  me  know  when  it  is  convenient  to  catch  up  on  tax  reform. 

Thanks 

Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsyivania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 
Ceil: 

drewjTTalonevm^asu  rv.gov 


UST  000896 
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RE:  Technical  assistance  -  Treasury  contacts 

— — ■■L-.t-j  I  I  II I  ■  ■  iVT-'«ur  I  ||^|-^■'||M 


From: 

To: 

Cc: 


Date: 


"West,  Thomas"  <thomas.west@treasury.gov> 

"Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov> 

"Hanna,  Christopher  (Finance)"  <christopher_hanna@finance.senate.gov>,  Trier,  Dana" 

<dana.trier@treasurv.aov>.  _ 

^S^^^^^^^^^wtreasury.gov>,  'j^^^^^^^^^^|@treasury.gov>, 
[S}iSi^HI^IHH@treasury.gov> 

Mon,  16  Oct  2017  20:38:03  -0400 


Attachments: 


Hi  Jen, 

I  am  attachine  some  doeuments  to  inform  our  discussion. 


Our  schedules  are  packed  tliis  week  and  Friday  is  probably  the  best  day  for  all  of  us,  but  if  we  need  to  do 
sometliing  sooner  we  can  muster  a  contingent. 

Best, 

Tom 


Tom  West 

(202)  622-6707 

thomas.west<S)treasury.gov 


From:  Acuna,  Jennifer  (Finance)  [mailto:Jennifer_Acuna@finance.senate.gov] 

Sent:  Friday,  October  13,  2017  6:28  PM 

To:  West,  Thomas 

Cc:  Hanna,  Christopher  (Rnance) 

Subject:  RE:  Technical  assistance  -  Treasury  contacts 


Hi  Tom, 


Hope  all  is  well!  We  would  like  to  schedule  a  time  next  week  for  your  team  to  brief  us  on[ 

Let  me  know  what  works  for  you  guys. 


Have  a  great  weekend!  ;) 
Jen 


From:  A ustin.Bramwel I @ treasury. eov  Imailto Austm.Bramwell@treasury.gov| 

Sent:  Wednesday,  October  4,  2017  3:32  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna(S)finance.senate.gov> 

Cc:  Prater,  Mark  (Finance)  <Mark  Prater@fina nee. senate. gov>:  David.Kau tter@treasury.gov; 
James.Mackie@trea5ury.gov:  Dana.Trier@treasury.gov;  Thomas.West@treasury.gov: 
Douglas.Poms@treasury.gov:  LafayetteChip.Harter@treasurv.gov:  Robert.Neis@treasury.gov 
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Subject:  Technical  assistance  -  Treasury  contacts 
Jen, 

As  discussed,  here  are  Office  of  Tax  Policy  staff  to  whom  you  should  feel  free  to  reach  out  to  discuss 
technical  drafting  issues: 

Passthroughs 

Dana  Trier  (Deputy  Assistant  Secretary  for  Tax  Policy),  622-0140,  dana.trier@treasurv.gov 
International 

Doug  Poms,  622-1754,  douglas.poms@treasury.gov 
Individual 

Tom  West,  622-6707,  thomas.west@treasurv.gov 
Estate,  gift  and  basis  at  death 

Austin  Bramwell,  622-7827,  austin.bramwell@treasury.gov 
Corporate 

Tom  West,  622-6707,  thomas.west@treasury.gov 

We  have  working  groups  on  each  topic  and  are  available  to  review  drafts  and  meet  at  your 
convenience.  Thanks. 

Regards, 

Austin 

Austin  Bramwell 

Office  of  Tax  Policy  |  U.S.  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  |  Washington,  D.C.  20220 
202-622-7827  |  austin.bramwell@treasurv.gov 


UST  000898 
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From: 

To: 

Cc: 

Date: 

Attachments: 


"Bramwell,  Austin"  <austin.bramwell@treasury.gov> 

"Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov>,  "Hanna,  Christopher 
(Finance)"  <christopher_hanna@finance.senate.gov> 

n^gtreasury.gov>,|[ 
gtreasury.gov>,  "Oman,  Eric  (Finance)" 

<eric_oman@finance.senate.gov>,  "Kautter,  David"  <david.kautter@treasury.gov> 

Mon.  16  Oct  2017  21:46:31  -0400 


Jen, 

As  promised,  I  am  attaching  the  following: 


•  Memorandum  on  selected  high-level  issues  with  the  proposed  legislation; 

•  Line-by-line  comments; 


A  description  of  | 

b(5) 

m _ 

and 

b(5) 


Finally,  by  separate  e-mail,  we  will  also  send  a  memorandum  that  discusses 


b(5) 


b(5) 


We  would  be  happy  to  discuss  these  materials  or  any  questions  or  comments  at  your  convenience. 

Regards, 

Austin 


From:  Acuna,  Jennifer  (Finance)  [mailto:Jennifer_Acuna@finance.senate.gov] 

Sent:  Friday,  October  13,  2017  5:58  PM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov>;  Hanna,  Christopher  (Finance) 

<  C  h  instoDhej^ianna@financejSenatejgov  > 

Cc;  g^Hm||^^^^|^^^^^^^H@treasury.gov>j32S^^^^H^| 

treasury. gov>;  Oman,  Eric  (Finance)  <Eric_Oman@finance.senate.gov> 
Subject:  RE:  Estate  tax  -  leg  specs 


Hi  Austin, 

Likewise!  Thank  you  so  much  for  trekking  over  here  to  meet  with  us.  We  are  very  excited  to  review 
the  materials  and  reconnect  in  the  upcoming  week.  Have  a  wonderful  weekend ! 

Jen 


From:  Austin.Bramwell@treasurv.gov  [mailtoV\ustin.Bramwell@treasury.govl 
Sent:  Thursday,  October  12,  2017  10:42  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna@finance.senate.gov>:  Hanna,  Christopher  (Finance) 
<Christopher  Hanna@finance.senate.gov> _ 

Subject:  RE:  Estate  tax  -  leg  specs 

Jen, 
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TREAS-1 7-031 3-G-000025 


It  was  a  pleasure  to  meet  you  in  person  yesterday.  We  should  have  our  comments  on  the 
draft  you  a  description 


b(5) 

b(5) 


Austin 


From:  Bramwell,  Austin  <Austin.Bramwellta)treasury.gov> 

Date:  October  11,  2017  at  6:06:26  PM  EDT 

To:  Hanna,  Christopher  (Finance)  <Christopher_Hanna@finance.senate.gov>,  Acuna,  Jennifer 
(Finance]  <Jennifer_Acuna@finance.senate.gov> 

@treasury.gov> 


Subject:  RE;  Estate  tax  -  leg  specs 


b(6) 


-C 


b(6) 
b(6) 


l@treasurv.gov> 


We  have  arrived  and  managed  to  find  our  way  211  already!  See  you  soon. 


From:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna @finance. senate. gov> 

Date:  October  11, 2017  at  6:01:51  PM  EDT 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov>.  Hanna,  Christopher  (Finance) 
<Christopher  Hanna@finance.senate.gov> 

@tre5SULy,^ov>,  | 


[i[Q  t  r_e  3  V  > 

Subject:  RE:  Estate  tax  -  leg  specs 


Hi  Austin,  Please  let  me  know  when  you  guys  arrive. 


From:  Austin.Bramwell@treasurv.gov  lmailto:Austin.Bramwell@treasurv.govl 
Sent:  Wednesday,  October  11,  2017  1:00  PM 

To:  Hanna,  Christopher  (Finance)  <Christopher  Hanna@finance.senate.gov>:  Acuna,  Jennifer 
(Finance)  <Jennifer  Acuna@finance. senate. gov> 


I  (  I'li  I  III  I  [I I 

Subject:  RE:  Estate  tax  -  leg  specs 


@treasurv.gov 


Great  -see  you  then. 


From:  Hanna,  Christopher  (Finance)  fmailto:Christopher  Hanna@finance.senate.gov] 
Sent:  Wednesday,  October  11,  2017  12:36  PM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasurv.gov>:  Acuna,  Jennifer  (Finance) 
<Jennifer_Acuna@fi  nance.senate.gov> 


nn^mp^Bptreasu  rv.gov> 

SuDjectTRErEstate  tax  -  leg  specs 


[5)treasury.gov>: 


|b(6) 


We  can  host  --  6pm  today.  We  have  reserved  Senate  Dirksen  room  211.  Thanks. 


Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 
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- Original  message - 

From:  Austin.Bramwell@treasury.gov 
Date:  10/11/17  7:16  AM  (GMT-06:00) 

To:  "Acuna,  Jennifer  (Finance)"  <Jennifer  Acuna@finance.senate.gov> 

Cc:  [^M^^J^^J@treasurv.gov[gjg^^^^^M^t^g3sury.gov.  "Flanna,  Christopher 
( F i nance)"  <Ch riston her  Hanna @f inane o sen 1: p .gov> 

Subject:  RE:  Estate  tax  -  leg  specs 


Just  following  up  on  venue  -- 1  think  it  would  be  most  productive  to  meet  in  person,  if  you  are 
willing  to  host  us,  but  we  defer  to  you. 


From:  Bramwell,  Austin  <Austin.Bramwell(5)treasurv.gov> 

Date:  October  10, 2017  at  12:31:36  PM  EDT 

To:  'Acuna,  Jennifer  (Finance)'  <Jennifer_Acuna@finance.senate.gov> 

Cc:  Flanna.  Christopher  (Finance)  <Christopher  Hanna@finance.senate.gov>.[j 

@treasury.gov>.p 
@treasury.gov> 

Subject:  RE:  Estate  tax  -  leg  specs 


b(6) 


b(6) 


6  tomorrow  it  is!  Would  you  like  to  meet  in  person  or  speak  by  phone? 

From:  Acuna,  Jennifer  (Finance)  fmailto:Jennifer  Acuna@finance.senate.gov1 
Sent:  Tuesday,  October  10,  2017  12:27  PM 
To:  Bramwell,  Austin  <Austin.Bramwell@treasurv.gov> 

Cc:  Hanna,  Christopher  (Finance)  <ChristoDher  Han na@finance. senate. eov>:| 

<[331^^^^^^Bl@treasurv.eov^jgnui|iBBWMBBWlMWh'^'lii  i  m  i  " 

Subject:  RE:  Estate  tax  -  leg  specs 
Great!  Flow  about  tomorrow  at  6? 

Looking  forward  to  it!  © 


From:Austin.Bra mwell@treasury.gov  fmailto:Austin.Bramwell@treasury.gov1 
Sent:  Tuesday,  October  10,  2017  12:26  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna@finance.senate.gov> 

Cc:  Hanna,  Christopher  (Finance) 

<Christopher  Hanna@finance. senate. gov"  K  .i  m  ,  pi 

goy 

Subject:  RE:  Estate  tax  -  leg  specs 


l@treasurv. 


Thank  you,  Jen.  We  look  forward  to  working  with  you  on  this.  I  am  copying  my  colleagues]^ 


It  looks  as  if  we  are  free  tomorrow  afternoon  (October  11)  after  3:30,  Thursday  (October  12)  from  10 
to  11:30,  and  from  12  to  5.  Please  let  us  know  if  any  of  those  times  work  for  you.  Thanks. 

Best, 

Austin 

Austin  Bramwell 

Office  of  Tax  Policy  |  U.S.  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  (Washington,  D.C.  20220 
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202-622-7827  | austin.bramwell@treasury.gov 


From:  Acuna,  Jennifer  (Finance)  fmailtoiJennifer  Acuna@finance.senate.gov1 

Sent:  Tuesday,  October  10,  2017  11:52  AM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasurv.gov> 

Cc:  Hanna,  Christopher  (Finance)  <Christopher  Hanna @finance.senate.gov> 
Subject:  Estate  tax  -  leg  specs 


Hi  Austin, 


As  promised  last  week,  attached  please  find  one  of  our 

b(5) 

b(5) 

J 

Thanks!! 


Jen 


Jen  Acuna 

Senior  Tax  Counsel  &  Policy  Advisor 
Senate  Finance  Committee 
Tel:  (202)  224-4515 
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From:  "Bramwell,  Austin"  <austin.bramwell@treasury.gov> 

To:  "Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov>,  "Hanna,  Christopher 

i-inanceV^chris^her_hanna@finance.senate.gov> 

<l3@^^^^^H@treasury.gov>, 

0^^|^^^@Feasury.gov>,  "Oman,  Eric  (Finance)" 
<eric_oman@finance.senate.gov>,  "Kautter,  David"  <david.kautter@treasury.gov> 

Date:  Tue,  17  Oct  2017  12:53:16  -0400 

Attachments:  (36.97  kB) 


Jen  -  as  promised,  see  attached  our  memorandum  on  | _ 

you'd  like  all  5  pieces  of  commentary  in  one  e-mail  just  let  me  know. 


From:  Acuna,  Jennifer  (Finance)  [maiito:Jennifer_Acuna@finance. senate.gov] 

Sent:  Monday,  October  16,  2017  10:13  PM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov>;  Hanna,  Christopher  (Finance) 

<Ch  ristopher_Hanna@finance.senate.gov> 

Cc:  Hughes,  Catherine  <Catherine.Hughes@treasury.gov>;  Anantham,  Siva 

<Siva.Anantham@treasury.gov>;  Oman,  Eric  (Finance)  <Eric_Oman@finance. senate. gov>;  Kautter, 
David  <David.Kautter@treasury.gov> 

Subject:  Re:  Estate  tax  -  leg  specs 

Thanks  Austin!  We  will  be  in  touch  very  soon  to  schedule  a  follow-up. 


Sent  from  my  Verizon.  Samsung  Galaxy  smartplione 


- Ori^nal  message - 

From:  Austin.Bramwell@.treasury .  gov 
Date:  10/1 6/1 7  9:48  PM  (GMT-05:00) 

To:  "Acuna,  Jennifer  (Finance)"  <Jennifer_Acuna@fina nee. senate. gov>.  "Hanna,  Christopher 
(Finance]"  <Christophcr  Hanna@finance.senate.gov> 

Cc:^^^^^^^^B@treasury.gov, gj^JUj^Jp^treas ury.gov.  "Oman,  Eric  (Finance)" 
^Enc  1 1 ii. . iil , s cnatc .gov^.  f)a\  ici. ivciLittci  c^)treasury.gov 

Subject:  RE:  Estate  tax  -  leg  specs 


As  promised,  I  am  attaching  the  following: 

•  Memorandum  on  selected  high-level  issues  with  the  proposed  legislation; 

•  Line-by-line  comments; 


b(5) 

^  and 

Ei) _ ^ _ 

1 

Finally,  by  separate  e-mail,  we  will  also  send  a  memorandum  that  discusses 


b(5) 


b(5) 


We  would  be  happy  to  discuss  these  materials  or  any  questions  or  comments  at  your  convenience. 
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Regards, 

Austin 


From:  Acuna,  Jennifer  (Finance)  fmailto:Jennifer_Acuna@finance.senate.pov] 

Sent:  Friday,  October  13,  2017  5:58  PM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov>:  Hanna,  Christopher  (Finance) 

Cc[«|HWB^BIiBi^^^^MHBII^BII@treasury.gov>:  | 

<{3QB^^^^B^treasur-v.Kov>:  Oman.  Eric  (Finance)  <Eric_Oman@finance.senate.gov> 
Subject:  RE:  Estate  tax  -  leg  specs 


Hi  Austin, 

Likewise!  Thank  you  so  much  for  trekking  over  here  to  meet  with  us.  We  are  very  excited  to  review 
the  materials  and  reconnect  in  the  upcoming  week.  Have  a  wonderful  weekend  I 

Jen 


From:  Austin.Bramwell@treasury.gov  [mailto:Austin.Bramwell@treasurv.govl 
Sent:  Thursday,  October  12,  2017  10:42  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna@finance.senate.gov>:  Hanna,  Christopher  (Finance) 
<Christopher  Hanna  @fin  ance.  sen  ate. gov> 


)treasurv.gov: 


Subject:  RE:  Estate  tax  -  leg  specs 


)treasury.gov 


Jen, 

It  was  a  pleasure  to  meet  vou  in  person  yesterday.  We  should  have  our  comments  on  the 


b(5) 

[b(5) 


Austin 


From:  Bramwell,  Austin  <Austin. Bramwell @treasury.gov> 

Date:  October  11,  2017  at  6:06:26  PM  EDT 

To:  Hanna,  Christopher  (Finance)  <Christopher_Hanna@finance.senate.gov>.  Acuna,  Jennifer 
(Finance)  <Jennifer_Acuna@finance.senate.gov> 

Cc:  [gj 

§3  s  u  rv,gov> 

Subject:  RE:  Estate  tax  -  leg  specs 


We  have  arrived  and  managed  to  find  our  way  211  already!  See  you  soon. 


From:  Acuna,  Jennifer  (Finance)  <Jen nifer_Acuna@finance.senate.gov> 

Date:  October  11,  2017  at  6:01:51  PM  EDT 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov>,  Hanna,  Christopher  (Finance) 
<Christopher_Hanna@finance.senate.gov>  _ 


b(6) 


b(6) 


easury.gov> 


Subject:  RE:  Estate  tax  -  leg  specs 
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Hi  Austin,  Please  let  me  know  when  you  guys  arrive. 


From:  Austin. BramwellOtreasury.eov  Imailto Austin. BramwellfStreasurv.govI 
Sent:  Wednesday,  October  11,  2017  1:00  PM 

To:  Hanna,  Christopher  (Finance)  <Christopher  Hanna@finance.senate.gov>:  Acuna,  Jennifer 
(Finance^ermifet^cuna(a)finance.senate.gov> 

CcB^BBBI^l^B[@tr^surv.gov:  ISIEi^^^^^B@treasury.gov 
Subject:  RE:  Estate  tax  -  leg  specs 

Great  -see  you  then. 

From:  Hanna,  Christopher  (Finance)  fmailto:Ch ristopher_Hanna@finance.senate.gov] 

Sent:  Wednesday,  October  11,  2017  12:36  PM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov>:  Acuna,  Jennifer  (Finance) 

<Jen  nifer_Acuna@finance.senate.gov> 

Cc:  H^|BBBBWHBI^BMMBBBi^^reasurv.gov>:  | 
treasu  rv.gov> 

Subject:  RE:  Estate  tax  -  leg  specs 

We  can  host  --  6pm  today.  We  have  reserved  Senate  Dirksen  room  211.  Thanks. 


Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 


- Original  message - 

From:  Austin.Bramwell@treasury.gov 
Date:  10/11/17  7:16  AM  (GMT-06:00) 

To:  "Acuna,  Jennifer  (Finance)"  <Jen nifer_Acuna@finance.senate.gov> 
Cc:^JBJJ^JJ|@treasury.gov.!8f|gl— @treasurv.gov.  "Hanna,  Christopher 
(Finance)"  <Ch ri5topher_Hanna@finance.senate.gov> 

Subject:  RE:  Estate  tax  -  leg  specs 

Just  following  up  on  venue  -- 1  think  it  would  be  most  productive  to  meet  in  person,  if  you  are 
willing  to  host  us,  but  we  defer  to  you. 


From:  Bramwell,  Austin  <Austin. Bramwell @treasury.gov> 

Date:  October  10,  2017  at  12:31:36  PM  EDT 

To:  'Acuna,  Jennifer  (Finance)'  <Jen nifer_Acuna@finance.senate.gov> 

Cc:  Hanna,  Christopher  (Finance)  <Christopher_Hanna@finance.senate.gov>,[ 

|@treasurv.gov>.^^^|^^^M 
i@treasurv.gov> 

Subject:  RE;  Estate  tax  -  leg  specs 

6  tomorrow  it  is!  Would  you  like  to  meet  in  person  or  speak  by  phone? 

From:  Acuna,  Jennifer  (Finance)  (mailto:Jennifer  Acuna@finance.senate.gov] 

Sent:  Tuesday,  October  10,  2017  12:27  PM 
To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov> 

Cc:  Hanna,  Christopher  (Finance)  <Christopher_Hanna@finance.senate.gov>: 
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@treasury.gov> 


l@treasurv.gov>:| 
Subject:  RE:  Estate  tax  -  leg  specs 


Great!  How  about  Homo rrayv  at  6? 

I 

Looking  forward  to  ft!  © 


FromiAustin. Bramwdl@treasm7.gov  rmailto:Austin.Bramwell(5)treasurY.gov1 
Sent:  Tuesday,  October  10,  2017  12:26  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna(a)finance.senate.gov> 

Cc:  Hanna,  Christopher  (Finance)  — 

<Christopher  Hanna(5)finance.senate.gov>^^^^^^^^^J;5)treasury.gov^ 
gov 

Subject:  RE:  Estate  tax  -  leg  specs 


Otreasury. 


Thank  you.  Jen.  We  look  forward  to  working  with  you  on  this, 
land 


am  copying  my  colleagues!] 


It  looks  as  if  we  are  free  tomorrow  afternoon  (October  11)  after  3:30,  Thursday  (October  12)  from  10 
to  11:30,  and  from  12  to  5.  Please  let  us  know  if  any  of  those  times  work  for  you.  Thanks. 


Best, 

Austin 


Austin  Bramwell 

Office  of  Tax  Policy  |  U.S.  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  j  Washington,  D.C.  20220 
202-622-7827  | austin.bramwell@treasurv.gov 


From:  Acuna,  Jennifer  (Finance)  fmailto:Jennifer  Acuna@finance.senate.gov1 

Sent:  Tuesday,  October  10,  2017  11:52  AM 

To:  Bramwell,  Austin  <Austin.Bramwell@treasury.gov> 

Cc:  Hanna,  Christopher  (Finance)  <Christopher  Hanna@finance.senate.gov> 
Subject:  Estate  tax  -  leg  specs 


Hi  Austin, 

As  promised  last  week,  attached  please  find  one  of  our 


b(5) 


team's  thoughts  on  the  attached. 


but  wanted  to  get  you  and  your 
Can  we  find  a  time  to  chat  in  the  upcoming  days  to  discuss? 


Thanks!  I 


Jen 


Jen  Acuna 


Senior  Tax  Counsel  &  Policy  Advisor 
Senate  Finance  Committee 


Tel:  (202)  224-4515 


UST  000906 


TREAS-1 7-031 3-G-000032 


RE:  following  up 

From:  'Trier,  Dana"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3fb4cbf9d  1  c84bb08776ff0c42348329-trier,  dana"> 

To:  "Angus,  Barbara"  <barbara.angus@mail. house. gov> 

Date:  Wed,  18  Oct  2017  15:26:19  -0400 


Barbara,  Sorry  for  not  getting  back  to  you  this  morning.  We  had  an  hour  iong  fire  drill,  and  everything 
was  downhill  from  there. 


later. 

Dana 


Happy  to  discuss 


From:  Angus,  Barbara  [mailto:Barbara.Angus@mail.house.gov] 

Sent:  Tuesday,  October  17,  2017  12:56  PM 
To:  Trier,  Dana  <Dana.Trier@treasury.gov> 

Subject:  following  up 

Thanks  very  much  for  a  good  session  today.  I  would  like  to  follow  up  and  talk  further  about  interest.  Can  we 
find  a  time  to  do  that  in  the  next  couple  of  days? 

Barbara  M.  Angus 

Chief  Tax  Counsel 

Committee  on  Ways  and  Means 

1 136  Longworth  House  Office  Building 

202.225.5522 

barb  ai-a.angusfrf  mail  house,  gov 
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From: 

To: 

Date: 

Attachments: 


"Prater,  Mark  (Finance)"  <mark_prater@finance. senate. gov> 
"Maloney,  Drew"  <drew.maloney@treasury.gov> 

Thu,  19  Oct  2017  10:25:43  -0400 
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docx  (14.56  kB) 


Does  this  do  it,  Drew? 

From:  Drew.Maloney@treasury.gov  [mailto:Drew.Maloney@treasurv.gov] 

Sent:  Thursday,  October  19,  2017  10:23  AM 

To:  Prater,  Mark  (Finance)  <Mark_Prater@finance.senate.gov> 

Subject: 
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Thanks 

Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 
Cell:  SQHIHl 
d  rcw.  ma  I  ongyfa)  treasurv.gov 
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DEPARTMENT  OF  THE  TREASURY 
WASHINGTON,  D.C. 


October  5,  2018 


Sara  Kaiser  Creighton 

Elizabeth  France 

John  E.  Bies 

American  Oversight 

1030  15th  Street  NW,  Suite  B255 

Washington,  DC  20005 

foia@amerieanoversight.org 

Re;  American  Oversight  v.  U.S.  Department  of  the  Treasury,  17-CV-2078-RBW  (D.D.C.): 

Treasury  September  5  Produetion 


Counsel; 


This  letter  describes  the  October  5,  2018  production  from  the  U.S.  Department  of  the 
Treasury  (Treasury)  in  the  above-refereneed  Freedom  of  Information  Act  litigation.  Pursuant  to 
the  Court’s  February  2,  2018  Order,  Treasury  has  reviewed  and  processed  60  documents 
collected  in  response  to  American  Oversight’s  Congressional  Communications  FOIA  Request, 
2017-08-121.  Via  email.  Treasury  is  producing  35  documents  totaling  71  pages,  eomprising  the 
non-exempt,  responsive  portions  of  the  reeords  within  this  eolleetion.  The  doeuments  are 
numbered  UST  000909  -  979;  portions  of  these  materials  are  withheld  pursuant  to  Exemptions  5 
and  6  of  the  FOIA.  An  additional  20  documents,  totaling  75  pages,  are  being  withheld  in  their 
entirety  pursuant  to  Exemption  5,  and  four  doeuments  are  non-responsive  and/or  duplicative  of 
other  materials  within  this  eolleetion  and  are  therefore  not  being  produced. 

Treasury  is  continuing  to  review  records  that  are  potentially  responsive  to  this  request 
and  will  respond  to  you  again  on  or  before  November  5,  2018. 

If  you  have  any  questions  concerning  this  production  or  a  related  matter,  please  contact 
Rebecca  Kopplin,  U.S.  Department  of  Justice,  at  (202)  514-3953. 


Sincerely, 


Ryan  Eaw 

Office  of  Privacy,  Transparency,  and  Records 
U.S.  Department  of  the  Treasury 


RE:  Technical  assistance  -  Treasury  contacts 

From:  "West,  Thomas"  <:7o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=westt"> 

To:  "Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov> 

Date:  Thu,  19  Oct  2017  18:57:59  -0400 


No  problem 


From:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna(®finance.senate.gov> 

Date:  October  19,  2017  at  6:26:55  PM  EDT 
To:  West,  Thomas  <Thomas.West@)treasurv.gov> 

Subject:  RE:  Technical  assistance  -  Treasury  contacts 

Hey  Tom, 

Tomorrov/  has  turned  into  a  fire  driil  for  us,  so  we  need  to  rescheduie  for  the  foliowing  week. 
Thanks!! 

Jen 


From:  Thomas.West@treasury.gov  [mailto:Thomas.West@treasury.gov] 

Sent:  Wednesday,  October  18,  2017  9:46  AM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna@finance.senate.gov> 

Subject:  RE:Technicai  assistance  -  Treasury  contacts 

Hi  Jen,  Friday  is  starting  to  get  booked  with  other  tilings  for  some  of  us  -  how  does  noon  -230  window  look 
for  you? 

Tom  West 

(202)  622-6707 

thomas.west@treasury.gov 


From:  Acuna,  Jennifer  (Rnance)  [mailto:Jennifer_Acuna@finance.senate.gov] 
Sent:  Tuesday,  October  17,  2017  7:32  PM 
To:  West,  Thomas 

Cc:  Hanna,  Christopher  (Finance);  Trier,  Dana; 

Subject:  RE:  Technical  assistance  -  Treasury  contacts 


Hey  Tom, 

We  just  got  a  request  from  our  leg  counsel  to  move  our  drafting  session  to  the  10am  time  slot.  Any 
chance  your  team  is  available  later  in  the  afternoon? 


Thanks! 


Jen 


From:  Thomas.West@treasu^y.gov  fmailto:Tho mas. West@treasury.gov] 

Sent:  Monday,  October  16,  2017  8:38  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna@finance.senate.gov> 

Cc:  Hanna,  Christopher  (Finance)<Christopher  Hanna  @financ^s£nal^^v>: 
Dana.Trier@treasurv.gov:  tre3.sury,goy; 
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:@treasurv.eov 

Subject:  RE:  Technical  assistance  -  Treasury  contacts 


Hi  Jen, 


1  am  attaching  some  documents  to  inform  our  discussion.  1 

b(5) 

b(5) 

Our  schedules  arc  packed  this  week  and  Friday  is  probably  the  best  day  for  all  of  us,  but  if  we  need  to  do 
something  sooner  we  can  muster  a  contingent. 

Best, 

Tom 


Tom  West 

(202)  622-6707 

thomas.west(S)treasury.gov 


From:  Acuna,  Jennifer  (Finance)  [maiitoJennifer  Acuna@finance.senate.gov] 

Sent:  Friday,  October  13,  2017  6:28  PM 

To:  West,  Thomas 

Cc:  Hanna,  Christopher  (Rnance) 

Subject:  RE:  Technical  assistance  -  Treasury  contacts 

Hi  Tom, 

Hope  all  is  well!  We  would  like  to  schedule  a  time  next  week  for  your  team  to  brief  us  on  previous 
Greenbook  corporate  raisers.  Let  me  know  what  works  for  you  guys. 

Have  a  great  weekend!  :) 

Jen 

From:  Austin.Bramwell(5)treasury.gov  [mailto:Austin.Bramwell[5)treasurv.gov| 

Sent:  Wednesday,  October  4,  2017  3:32  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna (S)finance.senate.gov> 

CcjPraterMark  (Finance)  <Mark_Prater(S)finance. senate. gov>:  David.Kautter@treasury.gov: 

treasurv.gov:  Dana.Trier@treasury.gov:  Thomas.West@treasury.gov: 

D  Si® tLeas^u ry^goy;  LafayetteChip.Harter@treasury.gov:  Robert.Neis@treasury.gov 

Subject:  Technical  assistance  -  Treasury  contacts 

Jen, 

As  discussed,  here  are  Office  of  Tax  Policy  staff  to  whom  you  should  feel  free  to  reach  out  to  discuss 
technical  drafting  issues: 

Passthroughs 

Dana  Trier  (Deputy  Assistant  Secretary  for  Tax  Policy),  622-0140,  dana.trier@treasury.gov 
International 

Doug  Poms,  622-1754,  douglas.poms@treasury.gov 
Individual 

Tom  West,  622-6707,  thomas.west@treasury.gov 
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Estate,  gift  and  basis  at  death 

Austin  Bramwell,  622-12i21,  austin.bramwell@treasurv.gov 
Corporate 

Tom  West,  622-6707,  thoiTias.west@treasury.gov 

We  have  working  groups  on  each  topic  and  are  available  to  review  drafts  and  meet  at  your 
convenience.  Thanks. 

Regards, 

Austin 

Austin  Bramwell 

Office  of  Tax  Policy  |  U.S.  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  |  Washington,  D.C.  20220 
202-622-7827  |  austin.bramwell@treasurv.gov 
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From: 


To: 

Cc: 

Date: 

Attachments: 


"Bailey,  Bradley"  <"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=7eb678b02d9b41c0af365038a082c58e-bailey,  bradr> 

"Portman,  Stuart  (Finance)"  <stuart_portman@finance.senate.gov> 

"Bonelli,  Anna  (Finance)"  <anna_bonelli@finance.senate.gov>,  "Kuskowski,  Jennifer 
(Finance)"  <jennifer_kuskowski@finance,senate.gov> 

Thu.  19  Oct  2017  23:32:22  -0400 

101717  TAM17J23_XML  confidential  draft  (Treasury).doc  (39.42  kB) 


Stuart, 

Please  see  attached  comments.  One  note:  we  would  normally  coordinate  comments  with  HHS  but 
have  not  done  so  here.  Please  consider  these  as  Treasury  TA  only. 

Brad 

From:  Portman,  Stuart  (Finance)  [mailto:Stuart_Portman@finance.senate.gov] 

Sent:  Tuesday,  October  17,  2017  2:37  PM 

To:  Bailey,  Bradley  <Bradley.Bailey@treasury.gov> 

Cc:  Bonelli,  Anna  (Finance)  <Anna_Bonelli@finance. senate. gov>;  Kuskowski,  Jennifer  (Finance) 

<Jen  nifer_Kuskowski@finance.senate.gov> 

Subject:  TA  Request  on  Confidential  Draft  Language 

Hi  Brad, 

I  hope  all  is  well.  After  our  briefing  with  Senate  Finance  Committee  LAs,  the  ideas  we  heard  in  the 
room  were  synthesized  into  the  attached  discussion  draft.  As  such,  we  request  that  Treasury  provide 
TA  as  quickly  as  possible  on  this  language.  Please  keep  this  draft  language  confidential,  and  reach  out 
if  you  have  any  questions;  I  am  happy  to  answer  to  the  best  of  my  ability.  My  direct  is  202.224.6918. 
Thank  you  I 


Stuart  Portman 

Health  Policy  Advisor 

U.S.  Senate  Committee  on  Finance 
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Re:  Saw  this  in  Politico  Huddle 


From:  "Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell. senate. gov> 

To:  "Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

Cc:  qeorQe.callas@mail.house.qov.  "Prater,  Mark  (Finance)"  <mark_prater@finance.senate.gov>, 


[,  barbara.angus@mail.house.gov 


Date:  Fri,  20  Oct  2017  08:24:20  -0400 


Thanks  Justin. 

And  it  wasn't  even  that  late  a  night! 

Sent  from  my  iPhone 

On  Oct  20,  2017,  at  7:07  AM.  "Justin. Muzinich@treasury .gov"  < Justin.Muzinich@treasury.gov>  wrote: 
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From:  Callas,  George  <George. Cal las@mail. house. gov> 
Date:  October  17,  2017  at  11:31:06  AM  EDT 
To:  I 


Muzinich,  Justin 


<Jus tiQ ^lyi j  1 ; n i t r e a s j r y,^o y >,  Mark  PrateiYa) firarce.senate.gov 
<Mark  Prater@ finance. senate.gov> 

Cc:  Angus,  Barbara  < Ba rbara. Angus@ mail. house. gov>.  Brendan  Dun n@mcconnell. senate. eov 
<Brendan  Dunn@mcco n n e I l.senate.gov> 

Subject:  RE:  Saw  this  in  Politico  Huddle 
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From:  Justin.Muzinich@treasurv.gov  [mailto:Justin.Muzinich@treasurv.gov] 
Sent:  Tuesday,  October  17,  2017  10:17 
To:  Mark_Prater@finance.senate.gov: 

Cc:  Callas,  George;  Angus,  Barbara;  Brendan  Dun n@-ncconr  el  .senate.gov 
Subject:  Re:  Saw  this  in  Politico  Huddle 


Thanks  Mark 


From:  Prater,  Mark  (Finance)  <Mark_Prater@finance.senate.gov> 

Date:  October  17, 2017  at  10:10:22  AM  EDT 

To:  Muzinich,  Justin  <Justin.Muzinich@treasury.gov>,  Knight,  Shahira  E.  EOP/WHO 

]> 

Cc:  Dunn,  Brendan  (McConneli)~<Brendan_Dunn@mcconneil.senate.gov>, 
Barbara.Angus@Mail.House.Gov  Barbara.Angus@Mail.House.Gov 
<Barbara.Angus@Mail.House.Gov>,  Callas,  George  <George.Ca llas@mail. house. gov> 
Subject:  Saw  this  in  Politico  Huddle 


FYI 
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Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 


Sent  from  my  Venzon,  Samsung  Galaxy  smartphone 


FOR  PLANNING  PURPOSES  Contact:  Rachel  McCleeiy  (202)  224-45 1 5 

October  1 6,  20 1 7 


***MEDIA  ADVISORY*** 

ON  BACKGROUND:  Pass-through  Loophole  101:  Senate  Finance 

Committee  Democratic  Policy  Staff  Break  Down  New  Tax  Dodge  for 

Wealthy  Americans 

WASHINGTON  -  Senate  Finance  Committee  Senior  Democratic  Policy  Staff  will  lead  a 
press  call  on  TUESDAY,  October  17,  to  explain  the  new  pass-through  rate  in  Trump’s  tax  scam. 
Staff  will  detail  what  pass-through  status  is,  why  wealthy  individuals,  not  the  middle  class,  will 
benefit  from  the  proposed  rate,  and  how  this  new  loophole  will  choke  off  funding  for  Social 
Security  and  Medicare.  The  entire  call  will  be  on  background  attributable  to  Senate  Democratic 
aides. 


Who:  Senate  Finance  Committee  Senior  Democratic  Staff 

What:  Press  conference  call 

When:  October  17,  2017 

3:00  PM  EST 

***For  call  in  information,  please  RSVP  to  Emily  Zahnie-Hostetler  at  Emily  zahnle- 
hostetler@wyden.senate.gov.  with  your  name,  outlet,  and  phone  number*** 
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From: 

To: 

Cc: 


"Poms,  Douglas"  <douglas.poms@treasury.gov> 
jennifer_acuna@flnance.senate.gov 

christopher_hanna@finance.senate.gov,  'Trier.  Dana"  <dana.trier@treasurv.aov>.  "Harter, 


l@treasury.gov> 


@treasury,gov>. 


Date: 


Fri.20  Oct  2017  19:56:10-0400 


Attachments:  Treasury  comments  on  proposal  to  modify  section  864  in  relation  to  Rev  Rul  91-32.docx 
(29.11  kB);  Subpart  F  Tax  Reform  Memo  (10-20-201 7). docx  (43.74  kB) 


Hi  Jen, 


I  hope  you  survived  the  week.  Attached  are  (i)  our  comments  on  the  draft  language  for  RR  91-32  fix 
and  (ii)  the  complete  list  of  our  proposed  legislative  fixes  to  subpart  F  (we  had  sent  the  first  of  these 
subpart  F  proposals  last  Friday).  If  you  would  like  to  discuss  any  of  these,  just  let  us  know. 

Have  a  great  weekend  and  hopefully  get  some  rest, 

Doug 


AMERi 
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RE;  Proposed  legislative  fixes  to  subpart  F  provisions 


From: 

To: 

Cc: 

Date; 


"Poms,  Douglas"  <7o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=pomsd"> 


|@treasury.gov> 

Sun.  22  Oct  2017  12:24:31  -0400 


@jct.gov> 

@treasury.gov>,  "Harter,  Chip" 


:lafayettechip.harter@treasury.gov>, 


Great.  Thank 
Doug 


From  cr.go  v> 

Date:  October  22,  2017  at  11:51:10  AM  EDT 
To:  Poms^oug|as<Douglas.Poms@treasurv.gov> 

<LafayetteChip.Haiter@treasury,gov> 

Subject:  RE:  Proposed  legislative  fixes  to  subpart  F  provisions 


i@treasurY.gov>,  Harter,  Chip 


Thanks  for  emailing  these  proposals,  Doug. 


We  have  circulated  them  within  our  staff  and  to  the  Republican  staff  of  the  Ways  and  Means 
committee. 


David 


From:  Douglas.Poms@treasury.gov  [mailto;Douglas. Poms@treasury.gov] 
Sent:  Friday,  October  20,  2017  3:56  PM 

To:  [Sl^UM^^J^^^g^B@JCT.gov> 

Cc:  L^yetteOTipTHa^er@t^^u ry.gov;  |^]MBM@treasu ry.gov; I 
Subject:  Proposed  legislative  fixes  to  subpa^^r^sions 


l@treasury.gov 
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Attached  are  some  proposed  legislative  fixes  to  the  subpart  F  provisions  that  could  be  considered  as 
part  of  tax  reform.  If  you  can  circulate  to  your  staff,  as  appropriate,  and  W&M  staff,  we  would 
appreciate  it. 


Thanks  and  have  a  great  weekend, 
Doug 


AMER 

pvp 
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From:  'Trier,  Dana"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3fb4cbf9d  1  c84bb08776ff0c42348329-trier,  dana"> 

To:  "Acuna,  Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov> 

Date:  Mon,  23  Oct  2017  10:36:48  -0400 


b(5) 

b(5) 

DLT 

From:  Acuna,  Jennifer  (Finance)  [mailto:Jennifer_Acuna@finance.senate.gov] 
Sent:  Monday,  October  23,  2017  10:34  AM 
To:  Trier,  Dana  <Dana.Trier@treasury.gov> 

Subject:  RE:  Passthrough  Rate 

Hi  Dana, 


b(5) 


b(5) 


Looking  forward  to  catching  up  soon 


Jen 


From:  Dana.Trier@treasurv.gov  f mailto:Dana.Trier@treasurv.govl 
Sent:  Monday,  October  23,  2017  10:01  AM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer  Acun3@finance.senate.gov> 
Subject:  RE:  Passthrough  Rate 


Hi,  I  am  chatting  with  Dave  aboutj 


again  at  11:30.  We  did  discuss  your  ideas  last 


week,  and  even  had  brief  conversations  with  Justin  M.  If  you  wanted  to  apprise  me  of  something 
before  11:30  that  you  want  a  specific  reaction  to,  happy  to  talk.  Dana 


From:  Acuna,  Jennifer  (Finance)  fmailto:Jennifer  Acuna@finance.senate.gov] 
Sent:  Friday,  October  20,  2017  3:08  PM 
To:  Trier,  Dana  <Dana.Trier@treasurv.Bov> 

Subject:  RE:  Passthrough  Rate 
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From:  Dana.T rier@:reasurv.gov  [mailto:Daria.Trier@treasury.govl 

Sent:  Friday,  October  20,  2017  3:07  PM 

To:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna@finance.senate.gov> 
Subject:  RE:  Passthrough  Rate 


Jennifer, 


b(5) 


think  misunderstood. 


From:  Acuna,  Jennifer  (Finance)  [mailto:Jennifer  Acuna@finance.senate.gov] 

Sent:  Friday,  October  20,  2017  1:49  PM 
To:  Trier,  Dana  <Dana.Trier@treasury.gov> 

Cc:  Acuna,  Jennifer  (Finance)  <Jgnnifer  Acuna@finance.senate.gov>:  Goughian,  Tony  (Finance) 

<Tonv  Cough  la  n@fina  nee. senate. gQv>:  Hanna,  Christopher  (Finance) 

<Christopher  Hanna@financo.senate.gov>:  Monie,  Alex  (Finance)  <Alex  Monie@finance. senate. gov>; 
Oman,  Eric  (Finance)  <Eric  Oman@finance. senate. gov>:  Pippins,  Martin  (Finance) 

<Martin  Pippins@finance.senate.gQV>:  Prater,  Mark  (Finance)  <Ma^k  Pra ter@f  na nee. senate. gov>: 
Rutledge,  Preston  (Finance)  <Preston  Rutledge@finance.ser  ate. gov>:  Wrase,  Jeff  (Finance) 
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<Jeff  Wrase(5)finance.senate.gov>:  Wyatt,  Nick  (Finance)  <Nick_Wvatt(S)finance.senate.gov> 

Subject:  Passthrough  Rate 

Hi  Dana, 

Sorry  we  had  to  reschedule  our  discussion  to  next  week.  Given  the  time  crunch, 

can  we  touch  base  on  it^n^jpcomm^ays?  Does  your  team  have  time  to 

either  meet  or  hop  on  a  call? 

Thanks!! 

Jen 

Jen  Acuna 

Senior  Tax  Counsel  &  Policy  Advisor 
Senate  Finance  Committee 
Tel;  (202)  224-4515 


AMERi 

pvp 
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From: 


"Poms,  Douglas"  <"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=pomsd"> 

jennifer_acuna@finance.senate.gov 

Mon.  23  Oct  2017  13:21:36  -0400 


To: 

Date: 


Attachments:  Considerations  on  SFC  staff  inbound  proposal  for  expanding  163j  principi....docx  (32.72 


kB):  Recommendations  on  Tax  Reform  doc  -  SENATE  DRAFT  10. 11.17  biz.docx  (60.64 
kB):  Transfer  Pricing  -  Leg  Proposal  Limited  Record  DRAFT  (BTO)  SdAL.(BTO  10- 
12).docx  (25.99  kB);  Baseball  arbitration  Statutory  Language  DRAFT  (clean  10-11)  (SdAL) 
(3).docx  (32.26  kB);  LH  for  936  and  482  proposals.doc  (64  kB);  Subpart  F  Tax  Reform 
Memo  (1 0-20-201 7).docx  (43.74  kB);  Treasury  comments  on  proposal  to  modify  section 
864  in  relation  to  Rev  Rul  91-32.docx  (29.11  kB) 


Hi  Jen,  here  is  everything  \A/e  sent.  Let  us  know  if  you  have  any  questions  as  well  as  when  you  would 
like  to  discuss  the  administrative  record  proposal  (and  anything  else  you  might  want  to  discuss). 


Doug 


AMERi 
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ou^h  Outline  of  Thoughts  for  Estimate 


From 

To: 

Cc: 


©treasury. gov> 
"Dowd,  Tim"  <tim.dowd@mail.house.gov>,~ 

Date:  Mon,  23  Oct  2017  17:28:01  -0400 

Attachments:  Portman  Toomey  lnbound_np  v2.docx  (22.25  kB) 


©jct.gov> 


Hi  Tim| 

For  what  it  is  woitli,  here  is  an  initial  (rougli)  outline  of  our  understanding  oftlie  general  specifications  of, 
^nd_ 


AMERi 

pvp 
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From; 


'Trier,  Dana"  <"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=3fb4cbf9d1c84bb08776ff0c42348329-trier,  dana"> 

To;  "Angus,  Barbara"  <barbara.angus@mail.house.gov> 

Date:  Tue,  24  Oct  2017  12:02:30  -0400 

Attachments;  Passthrough  Rate  Activity  Examples  10-24-17.docx  (16.31  kB) 


Barbara, 


Dana 


AMERi 

pvp 
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From: 

To: 

Cc: 

Date: 

Attachments: 


"Kautter,  David"  <david.kautter@treasury.gov> 

"Prater,  Mark  (Finance)"  <mark_prater@finance.senate.gov> 

Tue,  24  Oct  2017  17:29:39  -0400 


Mark 


We  promised  you  a  few  tables  over  a  week  ago  and  I  am  just  getting  them  to  you.  Sorry 


As  you  look  at  this. 

b(5) 

b(5) 

b(5) 

If  you  have  any  questions,  please  let  know 

Thanks 

Dave 


b(6) 
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Re:  Tax  Reform 
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From:  "Specht,  Brittan”  <brittan.specht@mail.house.gov> 

Cc:  "Callas,  George"  <george.callas@mail.house.gov>,  "Reiser,  Martin" 

<martin.reiser@mail.house.gov>,  "Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

Date:  Thu,  26  Oct  2017  22:40:55  -0400 


To: 


"Knight,  Shahira  E.  EOP/WHO" 


Thanks  for  organizing. 

Brittan  G.  Specht,  CFA 
Majority  Leader  Kevin  McCarthy 

On  Oct  26.  2017,  at  10:34  PM,  Knight.  Shahira  E.  EOP/WHO wrote; 
Holding  it.  We  will  get  a  conf  call  number.  Thanks. 

On  Oct  26,  2017,  at  9:37  PM,  Callas,  George  <George.Callas@mail.house.gov>  wrote: 


1045  is  the  current  bid. 

On  Oct  26,  2017,  at  9:33  PM,  Knight,  Shahira  E.  EOP/WHO wrote: 


Justin  and  I  can  make  either  work. 

On  Oct  26,  2017,  at  9:27  PM,  Callas,  George  <George.Callas@mall.house.gov>  wrote: 


How  about  930  or  1045? 


On  Oct  26.  2017.  at  8:59  PM. 


Knioht.  Shahira  E.  EOP/WHO 
^  wrote: 


Hi  all, 


b(5) 


Can  we  please  set  up  a  call  for  the  five  of  us  tomorrow  to  discuss? 
WIN  propose  iu  AM  but  please  let  me  know  if  that  doesn't  work. 
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Thanks, 

Shahira 


AMERICAN 

CW/C  UST  000924 
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tax  reform  catch-up  call  (Leadership/NEC/Treasury) 


Where: 

When: 

Until: 

Organiser: 

Required  Attendees: 
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Fri  Oct  27  10:45:00  2017  (America/New.York) 


Fri  Oct  27  11:15:00  2017  (America/New_York) 


"Knight,  Shahira  E.  EOP/WHO" 


"Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

"Specht,  Brittan  (Brittan.Specht@mail.house.gov)"  <brittan.specht@mail.house.gov> 

martin.reiser@mail.house.gov 

"Callas,  George"  <george.callas@mail.house.gov> 


Dial  in:  isi 
Participant's  Passcode: 


b(6) 
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RE:  Phone  call 
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From:  "Maloney,  Drew"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=0aa00d7c98de43f9aec8f68a919f6fe3-maloney,  drew"> 

To:  "Rielly,  Billy  (Toomey)"  <billy_rielly@toomey.senate.gov> 

Date:  Fri,  27  Oct  2017  11:18:32 -0400 


Tax  reform  and  thanks  for  leadership  on  budget 


Drew  Maloney 

Assistant  Secretary  of  the  T reasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office;  202-622-1900 


Cell:fiT( 

drew.maloney(S)treasury.gov 


From:  Rielly,  Billy  (Toomey)  <Billy_Rielly@toomey.senate.gov> 

Date:  October  27,  2017  at  11:04:05  AM  EDT 
To:  Maloney,  Drew  <Drew.Maloney@treasury.gov> 

Subject:  RE:  Phone  call 

Drew, 

What  does  the  Secretary  want  to  discuss  with  the  Senator? 

Thanks, 

Billy 

From:  Drew.Maloney@treasury.gov  [mailto:Drew.Maloney@treasury.gov] 

Sent:  Friday,  October  27,  2017  10:33  AM 

To:  Rielly,  Billy  (Toomey)  <Billy_Rielly@toomey.senate.gov> 

Cc:  Brandt,  Daniel  (Toomey)  <Daniel_Brandt@toomey .senate. gov>;  Herndon,  Randy  (Toomey) 
<Randy_Herndon@toomey.senate.gov>;  Patricia.Griffin@treasury.gov 
Subject:  RE:  Phone  call 

11:30a  works,  what  is  best  number  for  the  Secretary  to  call 

From:  Rielly,  Billy  (Toomey)  [mailto:Billv  Rielly@tQomev.senate.pov] 

Sent:  Friday,  October  27,  2017  9:06  AM 

To:  Maloney,  Drew  <Drew.Malcney(g)treasiii'y.gov> 

Subject:  RE:  Phone  call 

Drew, 

The  Senator  has  availability  today  from  11-noon  and  then  3-4:30. 

Best, 

Billy 

From:  Drew.Maloney@treasury.gov  [mailto:Drew.Malonev@treasurv.gov] 
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Sent:  Friday,  October  27,  2017  8:15  AM 

To:  Brandt,  Daniel  (Toomey)  <Daniel  Brandt@tQomev.senate.gov> 

Cc:  Herndon,  Randy  (Toomey)  <Randv  Herndon  @toomev. sen  ate. gov>:  Malloy,  Maxwell  (Toomey) 
<Maxwell  Ma I lov@ toomey. sen ate.gov>:  Patricia.Griffin(5)treasurv.pov;  Rielly,  Billy  (Toomey) 

<Billv  Riellv@toomey.senate.gov> 

Subject:  Re:  Phone  call 

15  mins 
Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 
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drew.malon  ey  @t  r  ca  s  li  ry.^gcDV 


From:  Brandt,  Daniel  (Toomey)  <Daniel_Brandtt5)toomey. senate. go v> 

Date:  October  27,  2017  at  8:12:10  AM  EDT 

To:  Maloney,  Drew  <Drew.Maloney(5)treasury.gov> 

Cc:  Malloy,  Maxwell  (Toomey)  <Maxwell  Malloy@toomev.senate.gov>.  Herndon,  Randy  (Toomey) 
<Randv_Hernd on @toomev. senate. gov>.  Griffin,  Pat  <Patricia.Griffin@treasury.gov>,  Rielly,  Billy 
(T oomey)  <Billy_Ri eJ Ly@ tog m ev.senate.gov> 

Subject:  Re:  Phone  call 

Danielle  is  out  on  maternity  leave.  I  have  CC'd  our  scheduling  Team. 

For  situational  awareness,  PT  is  traveling  in  the  state  promoting  tax  reform  and  has  a  packed  day. 
There  may  be  some  times  in  the  car  we  could  schedule  some  time  but  I  defer  to  Billy. 

How  much  time  you  thinking? 

Sent  from  my  iPhone 

On  Oct  27,  2017,  at  8:07  AM,  "Drew.Maloney@treasury.gov"  <Drew.Maloney@treasury.gov>  wrote: 


Danielle, 

The  Secretary  is  traveling  in  the  middle  east  today,  but  would  like  to  touch  base  with  the  Senator 
this  morning.  Is  there  time  available  to  arrange  a  call? 

Thanks 

Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
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Office:  202-622-1900 
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drew.maloney@treasurv.gov 
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Child  Tax  Credit  &  Free  Speech  Fairness  Act _ 

From:  "Neill,  Jim  (Budget)"  <jim_neili@budget.senate.gov> 

To:  "Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 

Date:  Fri,  27  Oct  2017  11:39:25-0400 

Attachments:  FRC  1  Pager  CTC  and  Unborn  Child  10.23.17.doc  (290.82  kB);  FSFA  issue  brief.doc 
(118.27  kB) 


Hi  Dan  -  hope  you're  well. 

I  wanted  to  provide  two  documents  that  were  given  to  me  by  David  Christensen  with  the  Family 
Research  Council  (FRC).  One  covers  the  Child  Tax  Credit  (CTC)  &  the  other  is  the  'Johnson 
Amendment'  (FSFA). 

Regarding  FSFA  and  how  Congress  may  take  up,  David  told  me  that  a  paring  back  of  FSFA  -  which  is 
sponsored  by  Steve  Scalise  in  the  House  -  to  cover  only  churches  and  omits  the  inclusion  of  charities 
and  their  leaders  would  be  something  FRC  President  Tony  Perkins  "could  not  support." 

Happy  to  chat  if  you'd  like  -  otherwise,  hope  we  see  each  other  soon ! 


Jim  Neill 

U.S.  Senate  Budget  Committee 

SD-624 

202/224-2370 
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Advancing  Faith,  Family  and  Freedom 


Improving  the  Child  Tax  Credit  in  FY18  Tax  Reform  Reconciliation 

•  The  child  tax  credit  (CTC)  is  available  to  mostly  low-income  individuals.  It  is  currently  as 
much  as  $1,000  per  child,  reduces  income  tax  liability,  is  partially  refundable,  and  includes 
marriage  penalties  for  some  families. 

•  The  FY18  tax  reform  reconciliation  bill  should  strengthen  and  expand  the  CTC  by; 

o  recognizing  an  unborn  child  within  the  CTC’s  statutory  definition  of  a  qualifying  child: 
©increasing  the  CTC  to  at  least  $2,500  to  $5,000;  and 
©removing  the  CTC’s  marriage  penalties. 

•  Allowing  unborn  children  to  qualify  for  the  CTC  in  statute  would  be  a  significant  pro-life 
achievement  by  recognizing  the  personhood  of  the  unborn  child  in  federal  law.  It  would  also 
help  families  cover  the  start-up  costs  associated  with  caring  for  a  newborn. 

•  Federal  law  already  recognizes  the  “uiiboni  child”  in  a  few  areas  of  law 

o  The  Unborn  Victims  of  Violence  Act  of 2004  ( 1 8  USC  1841); 

■  the  term  "unborn  child"  means  a  child  in  utero,  and  the  term  "child  in  utero  ”  or 
“child,  who  is  in  utero "  means  a  member  of  the  species  homo  sapiens,  at  any  stage 
of  development,  who  is  carried  in  the  womb. 

©The  Child  Health  Insurance  Program’s  2002  Unborn  Child  Rule  (42  CFR  457.10): 

■  Child  means  an  individual  under  the  age  of  19  including  the  period  from 
conception  to  birth. 

•  The  Trump  Campaign  proposed  a  package  of  tax  benefits  for  families  like  the  “Child  Care 
Credif’  in  2016  to  expand  the  abilit>’  of  working  parents,  or  parents  who  also  stay  at  home,  to 
obtain  a  credit.  The  proposal  also  included  a  proposal  for  Dependent  Care  Savings  Accounts 
(http3://www.frcaction.org/get.cfm?i^WA  1 6I07&f^WU  1 6103).  This  proposal  would  have 
allowed  dependents  to  include  children  and  unborn  children  so  that  parents  could  begin  cover 
the  costs  of  preparing  for  their  child.  The  child  care  credit  and  dependent  care  proposals  have 
been  wrapped  into  the  Child  Tax  Credit  in  the  Unified  Framework  for  Fixing  our  Broken  Tax 
Code.  Therefore,  the  Child  Tax  Credit  should  include  unborn  children. 

•  Parents  should  be  allowed  to  carry  forward  the  CTC  for  their  unborn  child  to  the  following 
taxable  year,  but  only  after  the  child  is  born  and  receives  a  ta.xable  identification  number. 

This  approach  would  address  verification  concerns,  since  a  parent  could  only  retroactively 
claim  the  CTC  for  an  unborn  child  after  the  child  is  born. 


usT  od5^^5’ 


TREET  NW,  WASMtNOTON,  D  C.  20001 


FAMILY  RESEARCH  COUNCIL 

.  *02-333-:, OO  .  202-333-2,34  P..  -  <»°0> 


•  In  current  law,  the  CTC  contains  a  marriage  penalty  that  should  be  removed  by  increasing  the 
CTC  phase-out  threshold  for  married  couples  filing  jointly  to  be  at  least  double  that  of  single 
filers.  The  CTC  begins  to  phase  out  when  adjusted  gross  income  exceeds  $75,000  for  single 
filers,  but  for  married  couples  filing  jointly,  the  threshold  is  $1 10,000,  which  is  less  than 
double 
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The  Free  Speech  Fairness  Act: 

Restoring  First  Amendment  Speech  Rights  to  Churches,  Charities, 

and  their  Leaders 


What  is  the  Johnson  Amendment? 

The  Johnson  Amendment  is  a  tax  provision  that  prevents  501(c)(3)  organizations  from  participating  in 
political  campaigns  on  behalf  of,  or  in  opposition  to,  a  candidate  for  public  office.  The  Johnson 
Amendment  is  an  unconstitutional  restraint  on  free  speech,  and  is  a  tool  the  IRS  uses  to  tlireaten  and 
censor  the  First  Amendment  free  speech  rights  of  churches,  charities,  and  their  leaders.  The  Johnson 
Amendment  was  passed  in  1954  and  since  then,  has  caused  great  confusion  and  concern  regarding  what 
tax-exempt  organizations  and  their  leaders  may  say  about  moral  issues  and  political  candidates. 

Despite  the  IRS  not  revoking  a  church's  tax-exempt  status,  organizations  like  Americans  United  for 
Separation  of  Church  and  State  use  the  Johnson  Amendment  as  a  tool  for  threatening  churches  into  self- 
censoring  regarding  political  issues.  During  election  seasons,  these  organizations  send  churches  letters 
threatening  to  report  the  churches  to  the  IRS  if  they  make  certain  types  of  statements  about  political 
candidates,  in  the  hopes  that  these  churches  would  be  silenced  on  political  issues  from  fear  of  an  IRS 
investigation  or  audit. 

How  does  the  Free  Speech  Fairness  Act  ("Fairness  Act")  roll  back  the  Johnson  Amendment? 

For  the  past  decade,  thousands  of  pastors  have  spoken  on  political  matters  on  Pulpit  Freedom  Sunday, 
with  the  goal  being  to  elicit  a  court  challenge  and  thus  overturn  the  Johnson  Amendment.  The  IRS  has 
not  directly  responded  to  these  sermons,  so  the  strategy  must  be  legislative. 

The  Fairness  Act  would  restore  free  speech  to  churches,  charities,  and  their  leaders  who,  since  the 
Johnson  Amendment's  pa.ssage,  have  effectively  been  silenced  because  of  their  charitable  nature.  The 
Fairness  Act  amends  the  Johnson  Amendment  to  allow  for  political  activity  that  is  1)  made  in  the 
ordinary  course  of  the  501(c)(3)  organization's  regular  and  customary  activities,  so  long  as  the  activities 
carry  out  the  organization's  tax-exempt  purpose,  and  2)  so  long  as  the  organization  does  not  incur  more 
than  dc  mintmis  incremental  costs. 


Should  the  Fairnes.s  Act  apply  to  all  non-profit  organizations,  or  just  churches? 

The  Fairness  Act  should  apply  to  all  non-profits,  not  just  churches  or  pastors.  While  churches  need 
protections,  other  501(c)(3)  organizations  also  need  speech  protections,  as  it  is  impractical  to  parse 
protections  for  churches  and  their  integrated  auxiliaries  and  conventions,  from  other  non-profits.  In 
addition,  it  is  inequitable,  and  perhaps  even  unconstitutional,  to  allow  churches  and  their  integrated 
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auxiliaries  to  engage  in  some  political  campaign  activities  without  also  allowing  other  religious 
ministries  and  secular  charities  that  are  501(c)(3)  organizations  to  engage  in  such  activities. 

Wouldn't  the  Fairness  Act  eliminate  the  need  for  501(c)(4)  organizations  and  PACs? 

The  Fairness  Act  does  not  allow  501(c)(3)  organizations  to  purchase  political  campaign  advertisements  or 
to  become  political  action  committees.  In  addition,  the  Fairness  Act  does  not  allow  donations  to  be 
earmarked  for  political  purposes.  Taxpayers  will  still  only  be  able  to  deduct  from  their  taxes 
contributions  to  charitable,  tax  exempt  organizations.  The  idea  behind  the  Fairness  Act  is  not  to  allow 
501(c)(3)  organizations  to  take  the  place  of  501(c)(4)  organizations  or  political  action  committees,  nor 
would  that  be  its  effect. 

Would  the  Fairness  Act  be  constitutional? 

Based  on  the  limited  jurisprudence  governing  this  issue,  the  Fairness  Act  would  more  closely  align  the 
law  governing  501(c)(3)  organizations  with  the  Constitution.  Only  a  few  cases  have  been  litigated 
regarding  an  organization's  tax-exempt  status  being  lost  because  of  engagement  in  political  campaign 
activity.  In  one  case,  the  IRS  withdrew  the  tax-exempt  letter  of  a  church.  Church  at  Pierce  Creek,  because 
it  purchased  full  page  newspaper  ads  urging  Christians  not  to  vote  for  Bill  Clinton.’  The  withdrawal  of 
the  letter  was  upheld  by  the  D.C.  Court  of  Appeals.^  However,  because  churches  are  not  required  to 
apply  to  the  IRS  for  tax-exempt  status,  there  is  significant  question  about  the  implications  of  the  court's 
decision  on  the  tax-exempt  status  of  churches.  In  addition,  the  Church  at  Pierce  Creek's  activity  would 
not  be  protected  by  the  Fairness  Act.  The  Fairness  Act  provides  for  speech  in  the  ordinary  course  of  the 
501(c)(3)'s  ordinary  and  customary  activities,  which  further  the  tax-exempt  purpose  of  the  organization, 
and  do  not  exceed  more  than  a  de  minimis  incremental  cost  (the  cost  of  the  politically-related 
communication  must  be  trivial). 

That  said,  in  the  context  of  lobbying  requirements  on  501(c)(3)  organizations,  courts  have  held  that 
Congress  may  impose  some  limits  on  the  organization's  First  Amendment  activity  in  exchange  for  a 
government  subsidy.  For  example,  in  Regan  v.  Taxation  with  Representation,  the  Supreme  Court  defined 
tax  exemptions  and  deductions  as  forms  of  subsidies  and  held  that  Congress  "has  the  authority  to 
determine  whether  the  advantage  the  public  would  receive  from  additional  lobbying  by  charities  is 
worth  the  money  the  public  would  pay  to  subsidize  that  lobbying."^  Thus,  Regan  underscores  the  fact 
that  Congress  retains  the  authority  to  restore  the  free  speech  rights  of  501(c)(3)  organizations,  to  free 
them  up  to  speak  about  political  candidates. 

Why  should  the  Free  Speech  Fairness  Act  be  in  the  FY2018  Reconciliation  Bill? 

The  Fairness  Act  addresses  provisions  in  the  IRS  code;  therefore,  it  makes  sense  to  add  this  bill  to  the 
FY2018  reconciliation  bill  which  will  address  tax  reform.  While  the  Fairness  Act  does  not  allow  501(c)(3) 
organizations  to  function  like  501(c)(4)  organizations  or  PACs,  some  estimate  that  donors  will  shift  their 
taxable  contributions  from  501(c)(4)  organizations  or  PACs  to  501(c)(3)  organizations.  To  the  extent  that 
taxable  contributions  shift  to  tax-exempt  contributions  the  government  will  lose  revenues,  which  in  turn 
means  the  Fairness  Act  will  trigger  a  budget  score  on  the  tax  reform  bill.  This  brings  the  provision  in  line 
with  the  Byrd  rule  budgetary  requirements  governing  reconciliation.  Therefore,  the  Fairness  Act  should 
be  able  to  pass  Congress  on  reconciliation  with  only  51  votes. 


'  Branch  Ministries  i>.  Rossotti,  211  F.3d  137, 140  (D.C.  Cir.  2000). 

2  Ibid,  145. 

2  Regan  v.  Taxation  with  Representation,  461  U.S.  540,  544, 550  (1983). 
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Treasury  comments  on  10-25-17  W&M  draft 

.y  a-c^v***  ■*  ^  i   ...  •  m  *A-yy 


To: 

Cc: 


Date; 

Attachments: 


!jct.gov>,j2 


®treasui^gov>,  Tfla, 
^^^^^^treasury.gov> , 

|@treasury.gov> 

Fri,  27  Oct  2017  16:12:20  -0400 

Recommendations  on  10.25.17  version  of  House  draft  legislation  -  10.27.201 7.docx 
(52.72  kB) 


Hi  ISRSHand 


b(6) 


Hope  you  all  are  holding  up  alright  ©  Attached  are  some  Treasury  comments  on  the  10-25-17 
discussion  draft  of  the  House  bill.  Can  you  circulate  to  your  staff,  as  appropriate,  and  share  with 
W&M.  We  really  appreciate  it. 


Also,  if  you  all  and/or  W&M  have  any  questions  about  our  comments  (or  any  other  issues)  and  would 
like  to  discuss  over  the  weekend,  just  let  us  know.  We  could  set  up  a  call  or  meet  with  you,  whatever 
is  most  helpful. 


Thanks  and  have  a  nice  weekend, 
Doug 


AMER 

pvp 
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Senator  Scott's 


From;  "Wyatt,  Nick  (Finance)"  <nick_wyatt@finance.senate.gov> 

To:  "West,  Thomas”  <thomas.west@treasury.gov>,  "Bailey,  Bradley" 

<bradley.bailey@treasury.gov> 

Cc:  "Hawkins,  Shay  (Scott)"  <shay_hawkins@scott.senate.gov>,  "Lavery,  Emily  (Scott)" 

<emily_lavery@scott.senate.gov> 

Date:  Fri,  27  Oct  201 7  1 6:35:28  -0400 

Attachments:  S.293,  Investing  In  Opportunity  BILLS-1 1 5s293is.pdf  (289.26  kB);  The  Investing  in 
Opportunity  Act  Factsheet.pdf  (317.94  kB) 


Brad  and  Thomas, 

We're  working  with  Senator  Scotts  office  to  prep  a  proposal  he's  been  working  on  for  tax  reform,  and 
we've  been  working  with  JCT,  and  have  some  items  that  Treasury's  input  would  be  helpful  in 
resolving. 

The  legislation,  which  is  attached  with  a  summary,  allows  individuals  to  defer  capital  gains  if  they 
invest  in  "Opportunity  Zones"  which  are  keyed  off  of  New  Markets  Tax  Credits  depressed  census 
tracts  as  designated  by  a  governor. 


b(5) 

BST 


Thank  you  for  your  help,  Shay  and  Emily  from  Senator  Scott's  office  are  on  this  e-mail  to  answer  any 
questions, 

Nick 


AMER 

pvp 
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1st  Skssiox 


S.  293 


'I'd  riiiiciHl  ihi-  Iiiti’i'iuil  I{cvi‘inu‘  Cmlc  of  198(i  to  iirovidi-  lor  llir  dctVn'fil 
of  inclusion  in  <;i-oss  incouic  for  capital  }>ains  n>invcs1cd  in  op|)ortiinirA'  zon(‘s, 


IX  THE  SENATE  OF  THE  UNITED  STATES 


Fephpahv  2,  2017 

.\Ir.  Scott  (for  liiinsclf,  Mr.  liooKKK,  Mr.  IJM’N’T,  Mr.  IJknnet,  .Mr.  (Ika- 
IIAM,  Mr.  Coo.vs,  .Mrs.  ('AITfo.  Mrs.  (JlIddlMiA.M).  .Mr.  Pkteijs.  .Mi-. 
(JAltDNKH,  Mr.  Y<)f.\(i,  and  Mr.  W.VIt.NEK)  introduced  lln*  followino'  liill: 
which  was  read  twice  and  rctV'rred  to  tlie  ( ’onnnitt(‘i‘  on  Finance 


A  BILL 

'!’()  anttMicl  tlio  Intonuil  Kcveiine  C’otk*  of  H)86  to  pnnitlc 
lor  the  (k'lVi'i'al  of  iiidiisioii  in  ^ross  iiK-oiiie  lor  capital 
gains  riMiivcstod  in  opportunity  zones. 

1  Be  a  emcied  hij  (he  Seiutfe  and  House  of  Hepreseiifa- 

2  tires  of  the  Urited  States  of  America  in  (bnc/ress  assianbled, 

3  SECTION  1.  SHORT  TITLE. 

4  Tliis  Act  may  ho  cited  as  the  “Investing  in  Opjior- 

5  tiniityAct”. 

6  SEC.  2.  OPPORTUNITY  ZONES. 

7  (a)  I.\  (tE.NEHAi.. — Chapter  1  of  the  Internal  Rev- 
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“Subchapter  Z — Opportunity  Zones 

“Sw.  140()Z-1.  Di'sifrimtion. 

“Sir.  14()()Z-2.  Dcfi'iTiil  for  ciipital  "iiiiis  invcstirl  in  oiiportnnity  zones. 

“SEC.  1400Z-1.  DESIGNATION. 

“(a)  Qualified  Opfoktuxity  Zone  Defined. — 
For  the  puiposes  of  this  subrhaiitor,  the  term  ‘(|nalifie(l 
oliportiiiiity  zone’  means  a  i)0]nilation  eeirsus  traet  that 
is  a  low-iiieome  eommiiiiity  that  is  desifrnated  as  a  (iiiali- 
fied  oppoidimity  zone. 

“(h)  Designation. — 

“(1)  (lOVEHNOH. — 

“(A)  In  general. — For  puiposes  of  sub¬ 
section  (a),  a  iiojiulation  eensus  traet  that  is  a 
low-ineome  eomnmnity  is  desifinated  as  a  (|nali- 
fied  opportunity  zone  if — 

“(i)  not  later  than  the  end  of  the  de¬ 
termination  ])eriod,  the  ooveiaior  of  the 
State  in  whieh  the  traet  is  located — 

“(1)  nominates  the  traet  for  des¬ 
ignation  as  a  (|nalified  o])])ortnnity 
zone,  and 

“(II)  notifies  the  Seeretaiy  in 
writing  of  sneh  nomination,  and 
“(ii)  the  Seeretaiy  certifies  sneh  nomi- 
natioii  and  desipiates  sneh  traet  as  a 
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(|iialifio{l  ()])i)()i'tnnity  zone  befoi-e  the  end 
of  the  eonsideration  i)eriod. 

“(B)  HXTENSIOX  OF  FEHIODS. — «C)V- 
enior  may  reciuest  that  the  Seeretaiy  extend  ei¬ 
ther  the  detei'inination  or  eonsideration  period, 
or  both  (determined  ’witliont  regal'd  to  this  suh- 
jiaragi'aph),  for  an  additional  30  days. 

“(CO  Deemed  desioxatiox  if  seo- 
HETAHY  FAILS  TO  ACT. — Unless  the  traets  are 
ineligible  for  designation,  if  the  Seeretaiy  de¬ 
clines  in  writing  to  make  siieli  eeitifieation  and 
designation  or  fails  to  act  before  the  end  of  the 
eonsideration  jieriod,  such  nomination  shall  he 
deemed  to  he  certified  and  designated,  effective 
on  the  day  after  the  last  day  of  the  consider¬ 
ation  period. 

“(2)  Secketary. — If  a  governor  fails  to  make 
the  nominations  and  notifications  by  the  end  of  the 
jieriods  referred  to  in  jiaragraplis  (1)(A)  and  (1)(B), 
the  Secretary  shall  designate  and  certify  i)0])nlation 
census  tracts  that  are  low-income  commnnities  as 
(lualified  opportunity  zones,  as  iiermitted  by  sub¬ 
section  (e). 

“(c)  Other  Defixitioxs. — For  innposes  of  this 
subsection — 
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“(1)  L()W-l\('()me  ('Ommuxities. — The  terni 
‘low-iiieonie  eomnmnity’  has  the  same  meaning’  as 
when  used  in  section  doDle). 

“(2)  Defixitiox  oe  periods. — 

“(A)  CoxsiDERATiox  PERIOD. — The  term 
‘consideration  ])eriod’  means  the  30-day  jx'riod 
beginning  on  the  date  on  which  the  ftecretaiy 
ivceives  notice  under  .subsection 
(b)(l )(A)(i)(II),  as  extended  undei’  .siilisection 
(b)(1)(B). 

“(B)  Determixatiox  period. — The  term 
‘detei’inination  period’  means  the  9()-day  jieriod 
beginning  on  the  date  of  the  enactment  of  the 
Investing  in  ()])))ortunity  Act,  as  extended 
under  subsection  (b)(1)(B). 

“(d)  (iPIDAXOE  FOR  OpPORTFXITY  ZoXE  XoMIXA- 
TIOXS. — When  considering  the  nomination  of  (lualified  o))- 
portunity  zones,  governoi’s  should  strive  for  the  creation 
of  (|ualified  o|)poi’tunity  zones  that  are  geograjihically  con¬ 
centrated  and  contiguous  clusters  of  ])oi)ulatiou  census 
tracts  and  should  give  particulai’  consideration  to  areas 
that — 

“(1)  are  currently  the  focus  of  mutually  rein¬ 
forcing  State,  local,  or  jirivate  economic  develo])meut 
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initiatives  to  attract  investment  and  foster  startii]) 
aeti^^ty, 

“(2)  have  demonstrated  success  in  ‘>eo‘>’raphi- 
eally  tarjjcded  development  j)ro^rams,  such  as  pi-om- 
ise  zones,  new  market  tax  credit,  empowerment 
zones,  and  renewal  eonnnnnities,  and 

“(8)  have  recently  ex])erieneed  significant  lay¬ 
offs  due  to  Imsiness  closures  or  relocations. 

“(e)  XU.AIBEK  OF  Deskjxatioxs. — 

“(1)  Ix’  (JEXERAL. — Execjit  as  provided  by 
paragraph  (2),  the  numlx'r  of  population  census 
tracts  in  a  State  that  may  he  desi<»iiated  as  (jualified 
opportunity  zones  under  this  section  may  not  exceed 
25  ])ereent  of  the  numher  of  low-ineome  communities 
in  the  State. 


“(2)  Exceitiox. — If  the  number  of  low-ineome 
eonununities  in  a  State  is  less  than  100,  then  a  total 
of  25  of  such  tracts  may  be  desifriiated  as  (lualified 
oi)])ortunity  zones. 

“(f)  DESKJXATIOX  of  THAOTS  COXTKiFOFS  WiTII 
L( )W-Ix( ’< )ME  ( \ IJLMFXITIES. — 


“(1)  Lx  (lEXEKAE. — population  eensns  tract 
that  is  not  a  low-ineome  eommunity  may  be  des- 
ifmated  as  a  (lualified  opiiortunity  zone  under  this 
section  if — 
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“(A)  the  traet  is  eoiitifinons  A\nth  the  low- 
iiieoine  eomnmiiity  that  is  desijriiated  as  a 
((ualified  opportunity  zone,  and 

“(H)  the  median  family  ineome  of  the  traet 
does  not  exeeed  123  pereeiit  of  the  median  fam¬ 
ily  ineome  of  the  low-ineome  eommnnity  A\ith 
whieh  the  traet  is  eonti^ions. 

“(2)  Li.aiitatiox. — Xot  moi*e  than  5  i)ereent  of 
the  population  eensns  traets  desi^iated  in  a  State  as 
a  (jiialified  op|)oi-tnnity  zone  may  he  desifjnated 
under  parafiraph  ( 1 ). 

“(g)  Pekiod  for  Which  Deskjxatiox  Is  ix  Ef¬ 
fect. — A  designation  as  a  (jiialified  op])oi'tnnity  zone 
shall  remain  in  effeet  foi‘  the  ])ei‘iod  beginning  on  the  date 
of  the  designation  and  ending  at  the  elose  of  the  lOth  eal- 
endar  yeai‘  beginning  on  or  after  sneh  date  of  designation. 
“SEC.  14002^2.  DEFERRAL  FOR  CAPITAL  GAINS  INVESTED 
IN  OPPORTUNITY  ZONES. 


“(a)  Special  Rules  Whex  Gaix  Fho.m  Sale  of 
Phopehtv  Ixvestei)  IX  Oppohtuxttv  Zoxe  Phop- 


EKTY. — 

“(1)  ExCLUSIOX  of  OALX  IXVESTEI)  IX  OPPOK- 
TUXTTY  ZOXE  PROPERTY. — Ill  the  ease  of  gain  from 
the  sale  to,  or  exehange  vitli,  an  unrelated  iiersoii  of 
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any  proiKM-ty  held  ])y  the  tax]niyer,  at  the  election  of 
the  taxpayer — 

“(A)  ^ross  income  for  the  taxable  yeai- 
shall  not  include  so  mnch  of  such  ^ain  as  does 
not  exceed  the  a^j^regate  cost  of  all  (inalifu'd 
opixafiniity  zone  pi‘0])erty  acquired  by  the  tax- 
l)ayei‘  dnrin<>:  the  180-day  jx'riod  befdnning’  on 
the  date  of  such  sale  or  exchanjre,  and 

“(B)  the  amonnt  of  fjain  excluded  by  sub- 
pai‘a<iTai)h  (A)  shall  be  included  in  <»ross  income 
as  providc'd  by  para<>:raph  (2). 

“(2)  DkFEHHAL  of  (JAIX  INVESTED  IN  OFFOH- 
TFNITV  ZONE  FHOPEHTY. — 

“(A)  Yeah  of  inclusion. — Excej)!  as 
provided  by  subparaf^raj)!)  ((0,  fi'ain  to  which 
l)ara<>'raph  (1)(B)  aj)plies  shall  be  included  in 
income  in  the  taxaVile  year  in  which  the  (|nali- 
fied  o])poi‘tunity  zone  j)ro])ei’ty  related  to  such 
^ain  is  sold  or  exchanged  in  the  amount  deter¬ 
mined  under  sub])ara^rai)h  (B). 

“(B)  A.MOUNT  I.NCLUDIHLE. — The  amount 
of  ‘>ain  determined  under  this  danse  shall  be* — 
“(i)  100  percent  of  such  «ain  in  the 
ease  of  the  sale  or  exchange  of  the  (|uali- 
fied  o])i)ortunity  zone  i)ro]X‘rty  vnth  res])ect 
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to  which  is  deferred  under  ])araf>:ra])h 
(1)  that  is  held  for  less  than  5  years, 

“(ii)  90  ])ereeiit  of  siieh  ‘jaiii  in  the 
ease  of  the  sale  or  exehan«>e  of  the  (inali- 
fied  o|)|)ortnnity  zone  j)roi)erty  with  respect 
to  whicli  <;ain  is  deferivd  under  i)araf>:ra])h 
(1)  that  is  held  for  at  least  5  years  hut  less 
than  7  years,  and 

“(hi)  8.3  percent  of  such  fjain  in  the 
case  of  the  sale  or  exchange  of  the  (piali- 
fu'd  o))portnnity  zone  property  with  res])ect 
to  which  <>:ain  is  defenvd  under  paraf>:i‘a])h 
(1)  that  is  held  for  at  least  7  years. 

“(C)  PH()1‘1<]KTV  IlKLl)  AFTER  2()2()  TREAT¬ 
ED  AS  SOLD. — For  pinposes  of  .snhpai-ajjraj)!! 
(A),  any  (inalified  o])))oi'tnnity  zone  pro])ei‘ty 
that  has  not  been  sold  or  exchan»ed  on  or  be¬ 
fore  December  .31,  2026,  shall  be  treated  as 
sold  on  December  31,  2026. 

“(3)  Ex('eusi()x  of  (jaix  ox  qualified  of- 


FORTUXITY  ZOXE  RROFERTY  HELD  FOR  AT  LEAST  10 
YEARS. — Excej)!  as  provided  in  paraj>:raph  (2),  in  the 
case  of  the  sale  or  exchaiifje  of  qualified  oiiiiortnnity 
zone  property,  or  an  investment  in  a  (|nalified  ojipoi-- 
tnnity  fund,  held  for  at  least  10  years,  «toss  income 
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for  the  taxa])le  year  shall  not  inehule  any  «rain  from 
the  sale  or  exehanfje  of  sueh  ])ro])erty  or  investment. 

“(4)  One  elec’Tiox  eeh  PKorEHTY. — Xo  elec¬ 
tion  may  he  made  nnder  j)ara«:raj)h  (1)  with  respect 
to  a  sale  or  exchan<>e  if  an  election  previously  made 
vith  resi)ect  to  such  sale  oi'  exchan«»:e  is  in  effect. 

“(b)  l)Asis  Rules  Relatixu  to  Qualified  Ouuoh- 
TUXiTV  Zone  Phouerty. — 

“(1)  Kei)U(’ei)  by  (jaix  deferred  under 
SUBSEUTIOX  (a)(1). — The  basis  of  a  (jiialitied  o])por- 
tunity  zone  property  immc'diatc'ly  after  its  acipiisi- 
tion  nnder  subsection  (a)  shall  be  ivduced  by  the 
amount  of  »ain  deferred  by  reason  of  .subsection 
(a)(1)(A)  vnth  res])ect  to  such  pro])erty. 

“(2)  Increase  for  lain  rei’oontzed  under 
suiiSEUTlON  (a)(2). — The  basis  of  (pialified  o])j)or- 
tunity  zone  property  shall  be  increased  by  the 
amount  of  fjain  reco«:nized  by  reason  of  subsection 
(a)(2)  vnth  res])ect  to  such  pro])erty. 

“(8)  Subsequent  increase  in  basis  for 

BROBERTY  HELD  FOR  AT  LEAST  .I  YEARS  BUT  LESS 
THAN  10  YEARS. — In  the  case  of  (pialified  opjior- 
tiinity  zone  ])ro[)erty  held  for  at  least  5  years  but 
less  than  10  vears — 
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“(A)  PhOI’EKTY  held  EOK  5  YEAKS. — For 
{liuilifiod  ()])i)()i-tniiity  zone  ])ro])erty  held  for  at 
least  5  years,  the  basis  of  sueh  property  shall 
lx‘  iuereased  by  an  amount  ecpial  to  10  pereent 
of  the  amount  of  gain  deferrc'd  by  reason  of 
siibseetion  (a)(1)(A)  ^^^th  res])eet  to  sueh  ])i*o])- 
erty. 

“(H)  PUOPEHTY  HELD  FOH  7  YEARS. — For 
(pialifu'd  opportunity  zone  property  held  for  at 
least  7  years,  the  basis  of  sueh  proi)erty  shall 
be  iuereased  by  an  amount  ecpial  to  5  ])ereent 
of  the  amount  of  gain  deferred  by  reason  of 
subseetion  (a)(1)(A)  ^^^th  resi)eet  to  sueh  ])ro))- 
erty. 

“(e)  Qualified  OruoRTUxiTY  Zone  Prorerty. — 
For  i)urposes  of  this  seetion: 

“(1)  I\  (JEXERAL. — The  term  ‘(pialified  opj)or- 
tunity  zone  pi‘0])ei‘ty’  means  i)roperty  whieh  is — 

“(A)  (jualified  opiioi-tunity  zone  stoek, 

“(H)  (lualified  o])]X)rtunity  zone  j^artner- 
ship  interest, 

“(F)  (pialified  opportunity  zone  business 
property,  or 

“(D)  an  interest  in  a  (pialified  investment 
fund. 
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“(2)  Qualified  ouuoutuxitv  zone  stock. — 
“(A)  I\  (JEXEUAL. — Exee])t  as  ])r(nidecl  in 
sul)i)ai-ap-ai)li  (B),  the  tei-in  ‘qualified  ojipor- 
tiiiiity  zone  stoek’  means  any  stoek  in  a  domes- 
tie  eorpoi’ation  if — 

“(i)  sneh  stoek  is  aeipiired  by  the  tax¬ 
payer  after  Deeeinber  31,  2017,  at  its 
oritdnal  issue  (direetly  or  thron<j:h  an  nn- 
denvrit('r)  from  the  eorporation  solely  in 
exehanjre  for  cash, 

“(ii)  as  of  the  time  sneh  stoek  was 
is.sued,  sneh  eoriioration  was  a  (inalifed 
opjiortunity  zone  business  (or,  in  the  ease 
of  a  new  eoi'poration,  .sneh  eorjioration  was 
bein^  or«:anized  for  purposes  of  being’  a 
(pialified  opportunity  zone  business),  and 
“(iii)  during  substantially  all  of  the 
tax])ayer’s  holding  period  for  sneh  stoek, 
sneh  eoiiioration  (lualified  as  a  (pialified 
ojiliortunity  zone  Imsiness. 

“(B)  Kede.mptioxs. — rule  .similar  to 
the  rule  of  s(x*tion  1202(e)(3)  .shall  apply  for 
piiriioses  of  this  paragraph. 

“(3)  Qualified  ouuoutuxity  zoxe  uahtxek- 


siliu  IXTEHEST. — The  term 


‘(pialified 


oipioi-tunity 
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zone  i)ai‘tnershi]i  interest’  means  any  ea])ital  or  ])rot- 
its  interest  in  a  domestie  ])artnei-slni)  if — 

“(A)  sneh  interest  is  aecinired  by  the  tax¬ 
payer  after  Deeeinber  81,  2017,  from  the  part- 
nei-ship  solely  in  exehange  foi-  eash, 

“(B)  as  of  the  time  sneh  interest  was  ae- 
((iiired,  sneh  partnershij)  was  a  (pialified  o])])oi*- 
tnnity  zone  business  (or,  in  the  ease  of  a  new 
partnershij),  sneh  |)ai’tnershii)  was  beinji'  orga¬ 
nized  for  ])nrj)Oses  of  being  a  (pialifu'd  oj)j)or- 
tnnity  zone  business),  and 

“(C)  during  substantially  all  of  the  tax- 
|)ayer’s  holding  jxM'iod  for  sneh  interest,  sneh 
|)artnei‘shi])  (jnalified  as  a  (jiialified  o])])ortnnity 
zone  business. 

“(4)  Qualikiki)  opportunity  zone  p.psiness 

PROPERTY. — 

“(xV)  In  (JENERAIj. — The  term  ‘(jnalified 
oj)j)oi‘tnnity  zone  bnsine.ss  j)roj)erty’  means  tan¬ 
gible  j)roj)ei'ty  n.sed  in  a  trade  or  bn.siness  of  the 
taxj)ayer  if — 

“(i)  sneh  j)roj)ei-ty  was  a('(jniivd  by 
the  taxj)ayer  by  jnirehase  (as  defined  in 
section  179(d)(2))  after  December  81, 
2017, 
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“(ii)  the  ori^iial  use  of  sueh  ])r()i)erty 
ill  the  (iiialified  ()])])ortuiiity  zone  eoiii- 
lueiiees  ^^^th  the  taxjiayer  or  the  taxjiayer 
substantially  improves  the  iiropi'idy,  and 
“(iii)  during  substantially  all  of  the 
tax])ayer’s  holding  peiiod  for  sueh  jiroji- 
eidy,  substantially  all  of  the  use  of  sueh 
projierty  was  in  a  (lualified  oi)])ortuiiity 
zone. 

“(II)  SUHSTAXTIAL  I.Ml’Hl  IVE.MEXT. — For 
purposes  of  subpara ji’raph  (A)(ii),  property  shall 
be  treated  as  substantially  iiiiiiroved  by  the  tax¬ 
payer  only  if,  duriii*;  any  30-niouth  jieriod  be- 
‘diuiiii^  after  the  date  of  aeiiuisitioii  of  sueh 
property,  additions  to  basis  with  resjieet  to  sueh 
jiroperty  in  the  hands  of  the  taxjiayer  exceed  an 
amount  eijual  to  the  adjusted  basis  of  sueh 
jirojierty  at  the  be^iuuiu**'  of  sueh  30-mouth  jie- 
riod  in  the  hands  of  the  taxjiayer. 

“(C)  Related  pahtv. — For  jnuposes  of 
subjiara^Tajih  (A)(i),  the  related  jiei-soii  rule  of 
seetioii  179(d)(2)  .shall  be  ajijilied  jiursuaiit  to 
jiara«Tajih  (8)  of  this  .siibseetioii  in  lieu  of  the 
ajijilieatioii  of  sueh  nile  in  seetioii  179(d)(2)(A). 
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“(5)  Qualified  oupohtuxity  fund. — The 
term  ‘(iiialifiecl  ()])i)()rtiiiiity  fimd’  means  any  invest¬ 
ment  vehicle  organized  as  a  eoiporation  or  a  part¬ 
nership  for  the  i)urpose  of  investing  in  (|ualifi(‘d  op¬ 
portunity  zone  property  (other  than  another  ((iiali- 
fied  o])poi-tnnity  fund)  that  holds  at  least  90  i)ercent 
of  its  assets  in  (|nalified  oi)i)oi'timity  zone  ])i‘0])erty, 
determined — 

“(A)  on  the  last  day  of  the  first  G-month 
period  of  the  taxalile  year  of  the  fund,  and 

“(B)  on  the  last  day  of  the  taxable  year  of 
the  fund. 

“(G)  Qualified  oupohtuxitv  zoxe  busi- 

XESS. — 

“(A)  Ix  (lEXEHAL. — The  term  ‘(|ualified 
opportunity  zone  business’  means  a  trade  or 
business — 

“(i)  in  which  substantially  all  of  the 
tangible  projierty  (mmed  or  leased  by  the 
tax])ayer  is  (lualified  o])i)ortuuity  zone  busi¬ 
ness  proiK'i’ty, 

“(ii)  which  satisfies  the  reiiuiremeiits 
of  paragrajihs  (2),  (4),  and  (8)  of  section 
1397C(b),  and 
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“(iii)  which  is  not  described  in  section 
144(c)(())(H). 

“(B)  SrEClAL  Kin.E. — For  imrposes  of 
siibparajrraph  (A),  tangible  pro])ei'ty  that  ceases 
to  be  a  (pialified  oppoidnnity  zone  business 
pi’operty  shall  continue  to  be  treated  as  a  (piali- 
fied  o])])oi'tnnity  zone  business  pro])erty  for  the 
lessei’  of — 

“(i)  5  years  aftc'r  the  date  on  which 
such  tan^ble  pro})erty  ceases  to  be  so 
(|ualified,  or 

“(ii)  the  date  on  which  such  tanfiible 
property  is  no  longer  held  by  the  (pialified 
opportunity  zone  business. 

“(d)  APELK'AHLE  RI'EES. — 

“(1)  Ix  (JEXEHAL. — For  puiposes  of  this  sec¬ 
tion  and  except  as  othenvise  providi'd  in  this  .section, 
lilies  similar  to  the  rules  a])i)licable  to  deferred  like 
kind  exchan«:es  under  .section  1031  .shall  a])])ly  ex- 
cejit  that  reinvestment  in  ojiiiortunity  zone  jiroiierty 
iKvd  not  nipiire  an  internu'diary  party. 

“(2)  Related  peksoxs. — For  imrpo.ses  of  this 
subsc'ction,  per.sons  are  ivlatixl  to  c'ach  other  if  such 
jiersons  are  de.scribed  in  section  267(b)  or  707(b)(1), 
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dotoriniiK'd  by  siihstitiitiiif?  ‘20  for  ‘50  pt'r- 

eent’  each  place  it  occurs  in  such  sections. 

“(3)  Decedents. — In  the  case  of  a  decedent, 
ainonnts  rccojjnizcd  under  this  section  shall,  if  not 
prop(‘rly  inelndible  in  the  »:ross  ineoine  of  the  dece¬ 
dent,  he  inelndible  in  «*:i‘oss  income  as  prenided  by 
section  691. 

“(4)  Ke(;ueatk)XS. — The  Seeretaiy  shall  i)re- 
seribe  such  rejrnlations  as  may  be  neees.sary  or  ap¬ 
propriate  to  cany  out  the  purposes  of  this  .section, 
inelndin*; — 

“(A)  I'ldes  ))r(nidin<>:  for  ])ropoi‘tionate  in¬ 
clusion  in  income  and  increases  in  basis  for 
pni’poses  of  subsections  (a)  and  (b)  in  eases  in 
which  a  sale  or  exehanfic  of  any  (pialified  o])por- 
tnnity  zone  property  with  respect  to  which  ‘>ain 
is  deferred  under  .subsection  (a)(1)(A)  is  less 
than  all  of  such  ])roi)erty, 

“(H)  ndes  recinirino;  tax])ayers  to  pi‘(nide 
such  information  as  the  Becretaiy  determines  to 
be  necessary  or  appropriate  for  the  identifica¬ 
tion  of  both  the  assets  sold  (inclndinfi'  basis  and 
sale  price)  and  the  assets  aciinired  and  invest¬ 
ments  made,  and 

“(C)  inles  to  ]irevent  abuse. 
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“(e)  Failure  of  Qualified  Ouuortuxitv  Fund 
To  Maixtaix  Ixvest.mext  Staxdahd. — 

“(1)  Ix  OEXEHAL. — If  a  (lualified  oi)]M)rtniiity 
fund  fails  to  meet  the  OO-pereent  i-e(iuii-eiueiit  of 
subseetioii  (e)(5),  the  (pialified  opj)ortuiiitY  fund 
shall  pay  a  i)enalty  for  each  month  it  fails  to  meet 
the  re(|uirement  in  an  amount  e(|nal  to  the  ])rodnet 
of— 

“(A)  the  excess  of — 

“(i)  the  amount  ecpial  to  90  ))ereent  of 
its  ag'^rejjate  assets,  over 

“(ii)  the  a<>:f>:ref;ate  amount  of  (|uali- 
fied  opportunity  zone  jirojx'rty  held  by  the 
fund,  multi])lied  by 

“(H)  the  underpaxmieut  rate  established 
under  section  ()()2 1(a)(2)  for  sueli  month. 

“(2)  SUEUIAL  RULE  FOR  UARTXERSIIIUS. — Ill 
the  ease  that  the  (|ualified  ojiiiortunity  fund  is  a 
jiartuershi]),  the  penalty  im])osed  by  ])ara<>Ta])h  (1) 
shall  be  taken  into  aeeonnt  iiroportionately  as  jiart 
of  the  distributive  share  of  each  partner  of  the  jiart- 
nershii). 

“(3)  Kuvsoxarle  cause  exceitiox. — Xo 
jienalty  shall  be  imjiosed  under  this  siibseetion  A\ith 
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i-esi)et't  to  any  failiuv  if  it  is  shown  that  such  failure 
is  due  to  reasonable  eanse.”. 

(h)  Basis  Adjustments. — Seetion  lOKha)  of  such 
Code  is  amended  by  strikino-  “and”  at  the  end  of  para- 
<?raph  (>3()),  by  strikin<>:  the  period  at  the  end  of  parafiraph 
(87)  and  inserting  and”,  and  by  inserting  aftei*  ])ara- 
^•aj)!)  (87)  the  folkmin*;: 

“(88)  to  the  extent  jn-cmded  in  seetion  14()()Z- 
2(b).”. 

(e)  Keuoht  to  Co.nokess. — The  Seeretaiy  of  the 
Treasniy,  or  the  Seeretaiy’s  delegate,  shall  submit  a  re- 
l)ort  to  C’ongress  on  the  opportunity  zone  incentives  en¬ 
acted  by  this  seetion  beginning  5  years  after  the  date  of 
enactment  of  this  Act  and  annnally  thereaftei".  The  re])ort 
shall  inelnde  an  assessment  of  investments  held  by  (piali- 
fied  oppoi-tnnity  funds  nationally  and  at  the  State  level. 

To  the  extent  such  information  is  available,  the  ivport 
shall  inelnde  the  number  of  (pialified  o])])ortnnity  funds, 
the  amount  of  as.sets  held  in  (pialified  ojiiioi'tnnity  funds, 
the  composition  of  (pialified  o])])oi'tiinity  fund  investments 
by  asset  class,  the  percentage  of  cpialifmd  oiiportnnity  zone 
census  tracts  designatc'd  under  snbchapter  Z  of  the  Inter¬ 
nal  Kevenne  t\)de  of  1986  (as  added  by  this  section)  that 
have  received  (pialified  oipioi-tiinity  fund  investments.  The 
report  .shall  akso  include  an  assessment  of  the  inpiacts  and 
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1  oiitcoines  of  the  investinents  in  those  areas  on  eeonoinie 

2  indieatoi’s  inehKlin<>:  job  ereation,  jKn’eHy  rednetion,  and 

3  new  business  starts,  and  other  metrics  as  detei-inined  by 

4  the  Seerc'tan’. 

5  (d)  Clekical  Amendment. — The  table  of  snb- 

6  chapters  foi-  chaider  1  of  such  Code  is  amended  by  adding 

7  at  the  end  the  folkmin^  new  item: 

“SI  HCII.MTKK  Z.  oriHUn’I  NITY  ZONKs”. 

8  (e)  Effective  Date. — The  amendments  made  by 

9  this  section  shall  take  effect  on  the  date  of  the  enactment 
10  of  this  Act. 

O 
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The  Investing  in  Opportunity  Act  Factsheet 


Senators  Tim  Scott  (R-SC)  and  Cory  Booker  (D-NJ)  and 
Congressmen  Pat  Tiberi  (R-OH)  and  Ron  Kind  (D-WI)  introduced 
the  Investing  in  Opportunity  Act  to  help  revitalize  economieally  distressed 
communities  which  suffer  from  a  lack  of  investment  and  business  growth,  by 
facilitating  new  incentives  for  investment  in  those  areas  around  the  country. 


Today,  more  than  FiO  million  Americans  live  in  a  distressed  community, 
and  American  investors  have  trillions  of  dollars  of  inactive  capital  that,  if 
reinvested,  could  be  an  important  new  source  for  catalyzing  growth  and 
opportunity.  These  new  dollars  could  help  stem  the  tide  of  business 
closures,  a  lack  of  access  to  capital,  and  absent  entrepreneurship  in  areas 
that  need  it  most. 


The  Investing  in  Opportunity  Act  encourages  new  investment  by; 

•  Allowing  investors  to  temporarily  defer  capital  gains 

recognition  if  they  reinvest  into  an  “Opportunity  Zone.”  U.S. 

investors  currently  hold  an  estimated  $2.3  trillion  in  unrealized  capital 
gains— a  significant  untapped  resource  for  economic  development.  This 
legislation  allows  investors  to  temporarily  defer  capital  gains  recognition 
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from  the  sale  of  an  appreciated  asset,  but  only  if  they  reinvest  the  gains 
into  qualified  assets  in  an  Opportunity  Zone.  This  will  remove  the  tax 
disincentive  for  investors  to  roll  assets  into  distressed  communities,  and 
preserve  a  larger  amount  of  capital  for  investment  in  distressed 
communities. 

•  Encouraging  investors  to  pool  resources  and  risk  in 
“Opportunity  Funds”  (O  Funds).  Many  investors  are  willing  to 
provide  the  capital,  but  lack  the  wherewithal  to  locate  and  execute 
investment  opportunities  in  communities  that  need  it.  These  new  O 
Funds  will  democratize  economic  development  by  allowing  a  broad 
array  of  investors  throughout  the  country  to  pool  resources  and  mitigate 
risk,  increasing  the  scale  of  investments  going  to  underserved  areas  and 
thereby  increasing  the  probability  of  neighborhood  turnaround.  O 
Funds  would  be  required  to  invest  90  percent  of  their  resources  in 
qualifying  Opportunity  Zones. 

•  Giving  governors  the  responsibility  for  designating 
Opportunity  Zones.  This  legislation  uses  the  New  Markets  Tax  Credit 
(NMTC)  program  definition  of  a  “low  income  community”  as  the  basis 
for  defining  areas  eligible  to  be  designated  an  Opportunity  Zone. 
Governors  will  be  able  to  designate  no  more  than  25  percent  of  the  total 
number  of  qualifying  NMTC  census  tracts  and  all  areas  will  have  to  meet 
the  required  threshold  of  economic  distress.  This  approach  will  help 
ensure  local  needs  and  opportunities  are  being  met  as  well  as  encourage 
concentration  of  capital  in  targeted,  geographically  contiguous  zones  in 
each  state. 

The  legislation  is  designed  to  be  low  cost  and  low  risk  to  the  taxpayer. 
Investors  bear  the  risk  and  are  on  the  hook  for  all  of  their  originally  deferred 
capital  gains,  minus  a  modest  reduction  for  long-term  holdings,  regardless 
whether  subsequent  investments  have  increased  or  decreased  in  value. 
There  are  no  tax  credits  and  no  public  sector  financing  is  involved. 

Finally,  this  legislation  incentivizes  long-term  investment  via  a  modest 
reduction  in  capital  gains  taxes  owed  on  the  original  investment  after 
holding  qualified  investments  for  five  to  seven  years.  Patient  capital  is 
further  rewarded  by  exempting  qualified  investments  held  for  more  than  10 
years  from  additional  capital  gains  recognition  beyond  that  which  was 
originally  deferred. 
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Fwd:  capped  itemized  deductions 


From: 

To: 

Cc: 

Date: 

Attachments: 


"Muzinich,  Justin"  «"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich.  jus"> 

George  Callas  <george.callas@mail.house.gov> 

Knight 

Fri,  27  Oct  2017  18:24:28  -0400 

Current  Law  Rough  Score  2017_10_27.xlsx  (13.87  kB) 


George  -  As  discussed, 
theme  if  helpful. 


b(5) 


and  we  are  happy  to  work  on  variations  of  the 


From:  Muzinich,  Justin  <Justin.Muzinich@)treasury.gov> 

Date;  October  27,  2017  at  9:56:46  AM  EDT 

To:  'Angus,  Barbara'  <Barbara.An|us@mailJiouseHOV^^^^^^^ 
Subject:  capped  itemized  deductions 


Barbara  -  Thanks  for  chatting  just  now.  As  discussed,  all  of  our  resources  are  available  to  help. 


b(5) 


b(5) 


Let's  chat  again  this 


afternoon  if  helpful. 


Justin 
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From:  "Muzinich,  Justin"  <'7o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich.  jus"> 

To:  "Callas,  George"  <george.callas@mail.housB.gov> 

Date:  Fri,  27  Oct  201 7  1 8:38:20  -0400 


b(5) 


From:  Callas,  George  <George.Callas@mail.house.gov> 
Date:  October  27,  2017  at  6:30:58  PM  EDT 
To:  Muzinich,  Justin  <justin.Muzinich(5)treasury.gov> 
Subject:  RE:  capped  itemized  deductions 


Thanks 


b(5) 


From:  Justin. Muzinlch@)treasury.gov  [mailto:Justin.Muzinich@treasury.gov] 
Sent:  Friday,  October  27,  2017  6:24  PM 
To:  Callas,  George 
Cc:| 

Subject:  Fwd:  capped  itemized  deductions 


George  -  As  discussed.y 
work  on  variations  of  tne  theme  if  helpful. 


and  we  are  happy  to 


From:  Muzinich,  Justin  <Justin.Muzinich@treasu!'y.gov> 
Date:  October  27,  2017  at  9:56:46  AM  EDT 
To:  'Angus,  Barbara'  < B a rba ra . An s e^g.o_y 
Cc:  'Knight,  Shahira  E. 

Subject:  capped  itemized  deductions 


Barbara  -  Thanks  for  chatting  just  now.  As  discussed,  all  of  our  resources  are  available  to  help. 


b(5) 

b(5) 


afternoon  if  helpful. 


Let's  chat  again  this 


Justin 
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Re:  Available  to  meet  tomorrow  afterno  on? 


From: 

To: 

Date: 


"Huang,  Gerald  (Perdue)"  <gerald_huang@perdue.senate.gov> 
"Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 

Fri,  27  Oct  2017  20:36:07  -0400 


Russell  455 


Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 

- Original  message - 

From:  Daniel.Kowalski@treasury.gov 
Date:  10/27/17  6:03  PM  (GMT-06:00) 

To:  "Huang,  Gerald  (Perdue)"  <Gerald_Huang@perdue.senate.gov> 

Subject:  RE:  Available  to  meet  tomorrow  afterno  on? 

Great.  I'll  meet  you  at  your  office  and  we  can  go  from  there.  What  room  #? 

From:  Huang,  Gerald  (Perdue)  [mailto:Gerald_Huang(S)perdue.senate.gov] 

Sent:  Friday,  October  27,  2017  6:55  PM 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov> 

Subject:  Re:  Available  to  meet  tomorrow  afterno  on? 

Works  for  me 


Sent  from  my  Ver  izon,  Samsung  Galaxy  smartphone 


- Oripnal  message - 

From:  D an i  c  I .  Kow  a  I s kit^  tre a s  u r>'  •  ” \ 

Date:  10/27/17  5:26  PM  (GMT-OblOO) 

To:  "Huang,  Gerald  (Perdue)"  <Gerald_Huang(r;  perdue. senate.gov> 

Subject:  RE:  Available  to  meet  tomorrow  afterno  on? 

How  about  Tuesday?  I  will  be  over  there  for  an  11:30  meeting,  so  could  meet  with  you  at  12:30  or 
later.  We  can  meet  for  lunch  if  that  works  for  you, 

From:  Huang,  Gerald  (Perdue)  [mailto:Gerald  Huang(5) perdue.senate.gov] 

Sent:  Thursday,  October  26,  2017  8:04  AM 

To:  Kowalski,  Daniel  <Da  niel. Kowalski  fa)  treasury. gov> 

Subject:  RE:  Available  to  meet  tomorrow  afterno  on? 


Dan, 


Let  me  know  when  you  are  free  to  meet  next  week,  I  am  happy  to  meet  at  my  office  or  come 
over  to  the  Treasury,  whatever  works  best  for  you. 


Gerald 


From:  Daniel. Kowalski^treasury.gov  [mailto:Daniel.Kowalski(5)treasury.gov] 
Sent:  Wednesday,  October  25,  2017  9:33  PM 
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To;  Huang,  Gerald  (Perdue)  <Gerald  Hu  ang@  perdue. sen  ate. gov> 

Cc:  Waldrop,  PJ  (Perdue)  <PJ  Waldr0p@perdue.5enate.gov> 

Subject:  RE:  Available  to  meet  tomorrow  afterno  on? 

Thanks  Gerald.  You  are  very  kind.  I  know  budget  well,  and  I  definitely  missed  being  there  for 
floor  action  last  week,  but  this  is  a  good  change  for  me. 


b(5) 


Let  me  see  what  I  can  find  out  and  we  can  meet  next  week  (I  would  not  be  able  to  email 
distribution  info). 

PJ,  if  you  are  around  tomorrow.  I'd  still  be  interested  in  catching  up  with  you. 


From:  Huang,  Gerald  (Perdue)  <Gerald  _Huang@perdue.senate.gov> 

Date:  October  25,  2017  at  9:13:50  PM  EDT 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov> 

Cc:  Waldrop,  PJ  (Perdue)  <PJ_Waldrop(5)pcrdije.senate.gQv> 
Subject:  RE:  Available  to  meet  tomorrow  afterno  on? 

Dan, 


Hope  you  are  doing  well  at  Treasury,  Budget  doesn  t  feel  the  same  without  you. 
Unfortunately,  I  am  leaving  town  midday  tomorrow.  If  PJ  can't  meet  with  you,  I  am  happy  to  talk  to 
you  over  the  phone  or  meet  next  week.  Here's  a  few  things  that  we  are  working  on: 


b(5) 


2. 


3. 


There's  a  longer  list  but  these  were  the  first  ones  that  popped  up.  Happy  to  keep  talking. 


AMt 

pvi 
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Thanks, 

Gerald 


From:  Da niel.Kowalski(S)t reasury.gov  [mailto:Daniel.Kowalski(S)treasury.sov] 

Sent:  Wednesday,  October  25,  2017  8:04  PM 

To:  Huang,  Gerald  (Perdue)  <Gerald  Huang@perdue.senate.gov>:  Waldrop,  PJ  (Perdue) 

<PJ  Waldrop(5)perdue.senate.gov> 

Subject:  Available  to  meet  tomorrow  afterno  on? 

I  know  from  the  campaign  Senator  Perdue's  interest  in  tax  reform.  Now  that  it  looks  like  the  process 
of  legislating  in  earnest  is  going  to  begin.  I'd  be  interested  in  talking  with  you  to  get  your  take  on  how 
the  Senator  feels  that  effort  is  proceeding,  and  what  we  here  at  Treasury  should  be  doing. 

I'll  be  meeting  a  former  Budget  colleague  for  lunch  tomorrow,  and  am  wondering  if  one  or  both  of 
you  might  be  available  for  a  meeting  tomorrow  afternoon,  after  1  pm. 

Would  you  be  available? 

Thanks, 

Dan  Kowalski 

Counselor  to  the  Secretary 
Department  of  the  Treasury 
202-622-0992  (desk,  direct) 
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Distribution  table  _  _  _ 


From: 

To: 

Cc: 

Date; 

Attachments; 


"Muzinich,  Justin"  c"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich.  jus"> 


George  Dallas  <george.callas@mail.house.gov>,  Barbara  M.  Angus 
<barbara.angus@mail.house.gov> 

Knight 

Fri,  27  Oct  2017  20:48:52  -0400 


b(5) 


prevised  10272017)  (003).pdf  (53.25  kB) 


Close  hold. 


b(5) 


Ib(5) 
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Score 


From:  "Muzinich,  Justin"  c"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich.  jus"> 

To:  George  Callas  <george.callas@mail.house.gov>,  Barbara  M.  Angus 

<barbara.angus@mail.house.gov> 

Kn  ig  ht 

Date:  Fri,  27  Oct  201 7  21 :07:57  -0400 

Attachments:  Tax  reform  v10.3  Plan  B  summary  individual  only.pdf  (109.4  kB) 


discuss  if  helpful. 
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RE:  Treasurv  comments  on  10-25-17  W&M  draft 


To: 

Cc: 


Date: 


|@jct.gov>,  'Trier,  Dana"  <dana.trier@treasury.gov> 
|@jct.gov> 

<lafavettechip.harter@treasurv.gov> 

iry.gov>,  'SlE 
l@treasury.gov>, " 

5treasury.g0v> 

Sat,  28  Oct  2017  15:59:08  -0400 


<lafayettechipjTai1er@treas 


treasury xiov>,  l«I(a 
@treasury.gov>  ,|J 


Attachments:  Recommendations  on  10.27.17  version  of  House  draft  legislation  -  10.28.2017. docx 
(52.99  kB) 


We  completely  understand.  As  there  has  been  a  new  draft  dated  10-27  for  which  there  was  no  time 
for  our  comments  from  yesterday  to  be  considered,  we  are  re-sending  those  same  comments  with  the 
>age  and  line  numbers  updated  to  reflect  the  changes  to  the  document  resulting  from^^^^^^^^l 

We  would  appreciate  if  you  could  also  share  this  updated 

version  with  W&M. 


As  always,  please  let  us  know  if  you  have  any  questions  or  if  we  can  help  in  any  way. 

Thanks, 

Doug 


From: 

Sent:  Friday,  October  27,  2017  4:32  PM 

To:  ‘ 


Cc:  Harter,  Chip; 

Subject:  Re:  Treasury  comments  on  10-25-17  W&M  draft 

Thanks  Doug  and  colleagues. 

We'll  do  our  best  to  spend  time  on  your  comments. 


b(6) 


On  Oct  27,  2017,  at  4:18  PM,  "Douglas.Poms@treasurv.gov"  <Douglas.Poms@treasury.gov>  wrote: 


P(6)  !BWb(b) 


Hope  you  all  are  holding  up  alright  ©  Attached  are  some  Treasury  comments  on  the  10-25-17 
discussion  draft  of  the  House  bill.  Can  you  circulate  to  your  staff,  as  appropriate,  and  share  with 
W&M.  We  really  appreciate  it. 

Also,  if  you  all  and/or  W&M  have  any  questions  about  our  comments  (or  any  other  issues)  and 
would  like  to  discuss  over  the  weekend,  just  let  us  know.  We  could  set  up  a  call  or  meet  with  you, 
whatever  is  most  helpful. 

Thanks  and  have  a  nice  weekend, 

Doug 
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<Recoi'nmendations  on  10.25.17  version  of  House  draft  legislation--  10.27.201 7. docx> 


AiviERiC. "  i  ■' 
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Re^  Score 

From;  "Callas,  George"  <george.callas@mail.house.gov> 

To:  "Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

Date:  Sun,  29  Oct  201 7  19:39:13-0400 


Thanks.  You’ve  got  the  wheels  in  my  head  turning. 

On  Oct  29,  2017,  at  7:38  PM,  "Justin. MLizinich@treasury, gov"  <Justin.Muzinich@treasury.qov>  wrote: 


b(5) 


From:  Callas,  George  <Georpe.Caras@mail.hou5e.gov> 

Date:  October  29,  2017  at  7:36:32  PM  EDT 

To:  Muzinich,  Justin  <Justin.Muzinich@treasurv.gov> 

Subject:  Re:  Score 


b(5) 


On  Oct  29,  2017,  at  7:24  PM,  "Justin.Muzinich@treasurv.gov"  <Justin.Muzinich@treasury.gov> 
wrote: 


b(5) 


From:  Callas,  George  <George.Callas(a)mail.house.gov> 

Date:  October  29,  2017  at  7:12:39  PM  EDT 

To:  Muzinich,  Justin  <Justin.Muzinicn(aitreasurv.pov> 

Subject:  Re:  Score 


b(5) 


From:  Justin  Muzinich  <Justin. Muzinich (5) treasury. go v> 

Date:  Sunday,  October  29,  2017  at  7:09  PM 

To:  "Callas,  George"  <George.Cdllas@)mail.house.gov> 

Subject:  Re:  Score 


b(5) 


From:  Callas,  George  <George. Ca ras@ mail. house. pov> 

Date:  October  29,  2017  at  7:00:05  PM  EDT 

To:  Muzinich,  Justin  <Justin.Muzinich(S)treasurv.gov> 

Subject:  Re:  Score 


AME 
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From:  Justin  Muzinich  <Justin.Muzinicht5)trea5ury.go\/> 
Date:  Sunday,  October  29, 2017  at  6:19  PM 
To:  "Callas,  George"  <George.Calla5@mail.house.gov> 
Subject:  Re:  Score 


b(5) 


From:  Callas,  George  <Georpe.Cal:as@mail.house.Gov> 
Date:  October  29,  2017  at  6:07:33  PM  EDT 
To:  Muzinich,  Justin  <Justin.Muzinich(5)treasurv.gov> 
Subject:  Re:  Score 


b(5) 


From:  Justin  Muzinich  <Justin.Muzinich@treasurv.gov> 

Date:  Friday,  October  27,  2017  at  9:08  PM 

To:  "Callas,  George"  <George. Cal las@mail. house. gov>,  "Angus,  Barbara" 
<  B  a  rbara^Angus@maiLhouse^go^ 

Cc: 

Subject:  Score 


Happy  to  discuss  if  helpful. 
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From: 

To; 

Date: 


"Lee,  Jane  (McConnell)"  <janeJee@mcconnell.senate.gov> 
"Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 

Mon,  30  Oct  2017  05:37:30  -0400 


Yes  let  me  know!  That's  a  good  idea. 

Sent  from  my  iPhone 

On  Oct  29,  2017,  at  9:32  PM,  "Daniel.Kowalski@treasurv.aov"  <Daniel.Kowalski@treasurv.aov>  wrote: 


lu/c\ 

b(5) 

I'll  be  spending  some  time  there,  so  should  be  easier 

to  meet  up. 


Dan 

From:  Lee,  Jane  (McConnell)  [mailto:jane  Lee@mcconnell.senate.gov1 

Sent:  Saturday,  October  28,  2017  7:11  PM 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasurv.gov> 

Subject:  Re:  Thank  you 

Hey!  Yeah  we’re  all  trucking  along.  I  could  do  5:30?  Otherwise  in  meetings.  Would  be  good  to 
see  you!  Let  me  know. 

Hope  you  have  time  to  enjoy  the  weekend. 

Sent  from  my  iPhone 

On  Oct  28,  2017,  at  9:44  AM,  "Daniel.Kowalski@.treas iiry.gov" 

<Daniel.  K.owalski@treasury.  gov>  wrote: 

You're  very  kind  Jane,  since  I  should  be  the  one  thanking  you.  We  saved  a  lot  of  time  not 
needing  to  conference  on  budget. 


b(5) 


b(5) 


I'm  coming  up  for  a  couple  of  meetings  on  Tuesday.  Available  for  coffee  after  2:00? 


From:  Lee,  Jane  (McConnell)  <Jane_Lee@mcconnell.senate.gov> 

Date:  October  28,  2017  at  9:35:51  AM  EDT 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov> 

Subject:  Thank  you 
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Hey  Dan,  The  adoption  of  the  budget  already  seems  like  ages  ago  but  wanted  to  thank  you 
for  all  your  guidance  and  help  through  the  process.  We  miss  you! 

Already  working  on  the  next  stage.  The  next  few  months  will  be  fun. 

Talk  soon!  -  Jane 

Sent  from  my  iPhone 


AMERIC/' 
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From: 

To: 

Cc: 

Date; 

Attachments: 


treasury.gov> 


jay_khosla@finance.senate.gov,  "Stegmaler,  Jason  (Finance)" 
<jason_stegmaier@finance.senate.gov> 


"Bailey.  Bradley"  <bradley.bailey@treasury.gov>, 

|@treasury.gov>,  LegAffairs  <legaffairs@treasury.gov> 


Tue,  31  Oct  2017  09:27:19  -0400 


Treasury  on  Tax  Reform_McCaskill.pdf  (209.55  kB) 


Jay  and  Jason, 

An  additional  letter  from  the  Treasury  Department  on  tax  reform  that  Chairman  Hatch  was  copied  on  is 
attached. 

Thank  you! 


b(6) 


From:lj _ 

Sent:  Tuesday,  October  31,  2017  9:08  AM 

To:  'jay_khosia@finance.senate.gov'  <jay_khosla@finance.senate.gov>;  'Stegmaier,  Jason  (Finance)' 
<Jaso  n_Stegmaier@finance.senate.gov>  — 

Cc;  Bailey,  Bradley  <Bradley.Bailey@treasury.gov>;  I^3^^^^^H^^^^^^^I@treasury.gov>; 
LegAffairs  <LegAffairs@treasury.gov> 

Subject:  Treasury  Department  Responses 


Enclosed  is  a  response  from  the  Treasury  Department  to  Senator  Baldwin  that  Senator  Hatch  was  copied 
on. 

If  you  have  any  questions,  please  contact  Brad  Bailey  at  202.622.1900. 

Thanks, 

ia@Hi 


nfi^^^^islative  Affairs 
Department  of  the  Treasury 
- roffice) 


AMER 
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DEPARTMENT  OF  THE  TREASURY 
WASHINGTON,  D.C.  20220 


October  31,2017 


The  Honorable  Claire  McCaskill 
United  States  Senate 
Washington,  DC  20510 

Dear  Senator  McCaskill; 

Thank  you  for  your  letter  regarding  the  tax  reform  process.  We  share  your  goal  of 
comprehensive  tax  reform  with  real  results,  and  welcome  your  desire  to  be  pailners  in  the  tax 
reform  process.  The  Unified  Framework  for  Tax  Reform  released  on  September  17, 2017,  sets 
forth  the  proposals  embraced  by  the  Administration  and  members  of  the  tax-writing  coimiiittees. 
It  is  now  up  to  those  committees  to  work  out  details  and  develop  legislation  in  a  process  that,  as 
the  Framework  states,  will  be  transparent  and  inclusive.  We  look  forward  to  work  with  you  in 
order  to  achieve  historic  tax  reform. 

Thank  you  again  for  yom-  letter.  If  you  have  additional  questions,  please  contact  Bradley  Bailey, 
Office  of  Legislative  Affairs,  at  (202)  622-1900. 


Sincerely, 


Drew  Maloney  ^ 

Assistant  Secretary  for  Legislative  Affairs 


Identical  letter  sent  to: 

The  Honorable  Ron  Wyden 
The  Honorable  Uebbie  Stabenow 
The  Honorable  Maria  Cantwell 
The  Honorable  Bill  Nelson 
The  Honorable  Robert  Menendez 
Tire  Honorable  Tliomas  R.  Carper 
The  Honorable  Benjamin  L.  Cardin 
The  Honorable  Sherrod  Brown 
The  Honorable  Michael  F.  Bennet 
The  Honorable  Robert  P.  Casey,  Jr. 
The  Honorable  Mark  R.  Warner 

cc:  Mr.  Gary  D.  Cohn 

The  Honorable  Orrin  Q.  Hatch 
The  Honorable  Mitch  McConnell 


UST  000971 


TREAS-1 7-031 3-H-000063 


From:  'Youngen,  Angie  (Portman)"  <angie_youngen@portnnan.senate.gov> 

~^^^^^^^B@treasurv-gov> 

Cc:  "Maloney,  Drew"  <drew.maloney@treasury.gov> 

Date:  Tue,  31  Oct  2017  12:18:24  -0400 


b(6) 


Certainly  understand.  Would  6:00  tonight  work  or  is  the  evening  out? 


I@treasury.gov] 


From:ISiu]^^^^^^|@treasury.gov  [mailtoj 
Sent:  Tuesday,  October  31,  2017  12:16  PM 

To:  Youngen,  Angie  (Portman)  <Angie_Youngen@portman. senate. gov> 
Cc:  Drew.Maloney@treasury.gov 
Subject:  RE:  catch  up  call  today 


Hi  Angiel  As  it  turns  out  the  Secretary  cannot  make  5:30  today  work.  While  it  is  not  urgent  to  do  this 
call  today,  does  the  Senator  have  any  availability  tomorrow  for  a  call?  The  Secretary  will  be  on  the 
west  coast,  but  is  happy  to  accommodate  the  Senator's  schedule.  Let  me  know  options  and  I  will  try 
and  lock  this  in.  Thanks  much! 


b(6) 


From:  Youngen,  Angie  (Portman)  ImailtorAneie  Youngen@portman.senate.gov] 

Sent:  Tuesday,  October  31,  2017  8:31  AM 

To:  Maloney,  Drew <Drew.Malonev@t’~easurv.gov> 

Subject:  RE:  catch  up  call  today 


Drew 


b(6) 


Good  morning.  Would  today  at  12:45  or  5:30  work  for  you  today? 


Or  if  needing  sooner,  please  let  me  know. 


Angie 


From:  Isakowitz,  Mark  (Portman) 

Sent:  Tuesday,  October  31,  2017  8:02  AM 

To:  Drew.Maloney@treasurv.gov:  Youngen,  Angie  (Portman)  <Angie 
Cc:  Scheduler  (Portman)  <Schedu  I  er@  portman. sen  ate. gQV>:[ 
Subject:  Re:  catch  up  call  today 


You  ngen@  portman. senate. gov> 

l@treasury.gov 


Yes  of  course. 

Full  day  but  we  will  work  it  out. 
Adding  Angie's  direct  email  address. 


Sent  from  my  iPhone 

On  Oct  31,  2017,  at  7:56  AM,  "Drew.Malonev@treasurv.gov"  <Drew.Malonev@treasurv.gov>  wrote: 


Does  the  Senator  have  time  for  a  call  with  the  Secretary  today  on  tax  reform? 

Thanks 

Drew 
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Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 


drew.maloneyCfl)  ti~easurv.gov 


AMER 
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401k 

From :  justin.  muzinich@treasury.gov 

To:  Barbara  M.  Angus  <barbara.angus@mail.house.gov> 

Knight 

Date:  Tue,  31  Oct  2017  14:33:31  -0400 


b(5) 
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RE:  territorial  discussion  _ 

From:  "Kowalski,  Daniel"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=cf6b4ee37 1 0f422fbceecb0020766838-kowalski,  dan"> 

To:  "Huang,  Gerald  (Perdue)"  <gerald_huang@perdue.senate.gov> 

Date:  Tue,  31  Oct  2017  17:47:23  -0400 


Thanks,  I'll  review  this  information.  I'd  be  happy  to  discuss  distribution  when  we  have  it  for  specific 
legislation.  We'll  keep  in  touch  as  tax  reform  moves  through  the  process. 

Dan 

From:  Huang,  Gerald  (Perdue)  [mailto:Gerald_Huang@perdue.senate.gov] 

Sent:  Tuesday,  October  31,  2017  5:29  PM 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov> 

Subject:  territorial  discussion 

Dan, 


Thanks  for  meeting  with  me  today,  as  a  word  of 
warning,  my  boss  may  want  to  meet  with  you  and  talk  about  the  distribution  charts  you  showed  me 
once  we  have  actual  text  and  you  can  update  the  models. 


Thanks, 

Gerald  Huang 
Legislative  Assistant 
Office  of  Senator  David  Perdue 
455  Russell  Senate  Office  Building 
Washington,  DC  20510  (202)  224-6607 


AMERi 
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RE:  Call  Tonight 


From:  "Muzinich,  Justin"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich.  jus"> 

To:  "Stewai;t,David::<davidjStewart®mail. house. gov>,  "Knight,  Shahira  E.  EOP/WHO" 


Date:  Tue,  31  Oct  2017  21:18:01  -0400 


Yes,  thanks,  helpful  to  see. 


From:  Knight,  Shahira  E.  EOP/WHO( _ 

Date:  October  31,  2017  at  9:17:17  PM  EDT 
To:  Stewart,  David  <David.Stewart@mail.house.gov> 
Cc:  Muzinich,  Justin  <Justin. Muzinich@treasurY.gov> 
Subject:  RE;  Call  Tonight 


Thanks  so  much. 


From:  Stewart,  David  [mailto:David.Stewart@mail.house.gov] 
Sent:  Tuesday,  October  31,  2017  9:13  PM 
E.  EOP/WHO 

Cc:  Justin.Muzinich@Treasury.gov 
Subject:  Re:  Call  Tonight 


Thanks  for  letting  us  know.  Getting  tons  of  press  inquiries. 


b(5) 


b(5) 


From:  Stewart,  David  [mailto:David.5tewart@mail.house.gov] 
Sent:  Tuesday,  October  31,  2017  9:03  PM 

EOP/WHO 

Cc:  Justin.M Jzinich@Treasu ry,gp v 

Subject:  Re:  Call  Tonight 


Announcing  shortly  formal  release  on  Thursday.  Not  that  that's  news. 


On  Oct  31,  2017,  at  7:40  PM,  Knight,  Shahira  E.  EOP/WHO 
wrote: 


b(5) 


On  Oct  31,  2017,  at  7:36  PM,  Stewart,  David  <David.Stevyart@mail.house.gov>  wrote: 


b(5) 
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OnOct3L2017^t7j35PMJ^ht,  Shahira  E,  EOP/WHO 

wrote: 


b(5) 


On  Oct  31,  2017,  at  7:26  PM,  Stewart,  David  <David.Stewart@mail.hQuse.eov>  wrote: 


Reports  out  that  we  are  delaying  until  Thursday. i 


On  Oct  31,  2017,  at  7:17  PM,  Jett,  Jen  <Jen.Jett(S)mail.house.pov>  wrote: 


Hi  Shahira  &  Justin  , 


Mr.  Brady  is  in  with  the  W&M  Members  now.  I'll  do  my  best  to  try  and  get 
a  time  frame  to  call  with  the  Sec.  Mnuchin  /  Dir.  Cohn.  Thanks  for  being  a 
little  flexible. 


Thanks, 

Jen 


Jen  Jett 

Director  of  Scheduling 
Office  of  Congressman  Kevin  Brady,  TX-08 
Chairman,  Committee  on  Ways  &  Means 
Phone:  202-225-4901 


AMERi 
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RE:  Senator  Scott's  Investing  In  Opportunity  Act 

From:  "Newton,  Andrew"  <andrew.newton@treasury.gov> 

To:  nlck_wyatt@flnance.senate.gov 

Cc:  "Bailey,  Bradley"  <bradley.bailey@treasury.gov>,  "West,  Thomas"  <thomas.west@treasury.gov>, 

shay_hawkins@scott.senate.gov,  emily_lavery@scott.senate.gov 

Date:  Thu,  02  Nov  2017  12:56:01  -0400 


Hi  Nick, 

Brad  asked  me  to  look  into  th 


b(5) 


is. 


b(5) 


b{5) 


We're  happy  to  take  a  look  at  any  specific  language  proposals  you  have  or  that  JCT  has  given  their 
original  recommendation. 

Thank  you, 

Andy 


Andrew  Newton 

Deputy  Assistant  Secretary  for  Appropriations  and  Management 
Office  of  Legislative  Affairs 
U.S.  Treasury  Department 
202-622-7593 


From:  Wyatt,  Nick  (Finance)  <Nick  Wvatt@finance. senate. gov> 

Date:  October  27, 2017  at  4:35:48  PM  EDT 

To:  West,  Thomas  <Thomas.West@treasLirv.gov>,  Bailey,  Bradley 
<Bradley.Baileyfn)treasury.gov> 

Cc:  Hawkins,  Shay  (Scott)  <Shay  Hawkins@scott.senate.gov>,  Lavery,  Emily  (Scott) 

<Emily_  Lavery@5Cott.senate.gov> 

Subject:  Senator  Scott's  Investing  In  Opportunity  Act 

Brad  and  Thomas, 

We're  working  with  Senator  Scotts  office  to  prep  a  proposal  he's  been  working  on  for  tax  reform,  and 
we've  been  working  with  JCT,  and  have  some  items  that  Treasury's  input  would  be  helpful  in 
resolving. 

The  legislation,  which  is  attached  with  a  summary,  allows  individuals  to  defer  capital  gains  if  they 
invest  in  "Opportunity  Zones"  which  are  keyed  off  of  New  Markets  Tax  Credits  depressed  census 
tracts  as  designated  by  a  governor. 
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DEPARTMENT  OF  THE  TREASURY 
WASHINGTON,  D.C. 


November  5,  2018 


Sara  Kaiser  Creighton 

Elizabeth  Franee 

John  E.  Bies 

American  Oversight 

1030  15th  Street  NW,  Suite  B255 

Washington,  DC  20005 

foia@americanoversight.org 


VIA  UPS 


Re;  American  Oversight  v.  U.S.  Department  of  the  Treasury,  17-CV-2078-RBW  (D.D.C.): 
Treasury  November  6  Production 


Counsel; 


This  letter  describes  the  November  6,  2018  production  from  the  U.S.  Department  of  the 
Treasury  (Treasury)  in  the  above-referenced  Freedom  of  Information  Act  litigation.  Pursuant  to 
the  Court’s  February  2,  2018  Order,  Treasury  has  reviewed  and  processed  61  documents 
collected  in  response  to  American  Oversight’s  Congressional  Communications  FOIA  Request, 
2017-08-121.  Via  UPS  overnight  on  November  6,  Treasury  will  transmit  48  documents  totaling 
722  pages,  comprising  the  non-exempt,  responsive  portions  of  the  records  within  this  collection. 
The  documents  are  numbered  UST  000980  -  1701;  portions  of  these  materials  are  withheld 
pursuant  to  Exemptions  5  and  6  of  the  FOIA.  Additional  documents  are  being  withheld  in  their 
entirety  pursuant  to  Exemption  5,  and  other  documents  are  not  being  produced  because  they  are 
non-responsive  and/or  duplicative  of  other  materials  within  this  collection;  Treasury  will  provide 
additional  details  about  these  materials  later  this  week. 

Treasury  is  continuing  to  review  records  that  are  potentially  responsive  to  this  request 
and  will  respond  to  you  again  on  or  before  December  5,  2018. 

If  you  have  any  questions  concerning  this  production  or  a  related  matter,  please  contact 
Rebecca  Kopplin,  U.S.  Department  of  Justice,  at  (202)  514-3953. 


Sincerely, 


Ryan  Faw 

Office  of  Privacy,  Transparency,  and  Records 
U.S.  Department  of  the  Treasury 


RE:  What  do  vou  think  of  the  House  tax  bill? 


From:  "Gorman,  Tori  (Corker)"  <tori_gonnan@corker.senate.gov> 

To:  "Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 

Date:  Thu,  02  Nov  2017  17:36:41  -0400 
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From:  Daniel.Kowalski@treasury.gov  [mailto:Daniel.Kowalski@treasurY.gov] 
Sent:  Thursday,  November  02,  2017  5:28  PM 
To:  Gorman,  Tori  (Corker) 

Subject:  RE:  What  do  you  think  of  the  House  tax  bill? 


From:  Gorman,  Tori  (Corker)  [mailtoJori  GormanfS) corker.sGnate.gov] 

Sent:  Thursday,  November  02,  2017  5:06  PM 

To:  Kowalski,  Daniel  <Da.niel.KpwaJs^l<L(®treasur;y,gpv> 

Subject:  RE:  What  do  you  think  of  the  House  tax  bill? 


b(5) 


Tori 


From :  Daniel.Kowalski@treasurv .gov  [ majlto;  Da_n i el Kovva I ? i pr i reasu n/ gov] 

Sent:  Thursday,  November  02,  2017  4:48  PM 
To:  Gorman,  Tori  (Corker] 

Subject:  What  do  you  think  of  the  House  tax  bill? 

I'm  waiting  for  a  conference  call,  but  would  you  be  available  for  a  call  when  it  is  over?  5:15  -  5:30? 
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From:  "West,  Thomas"  <"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=westt"> 

To:  "Angus,  Barbara"  <barbara.angus@maii.house.gov> 

Date:  Fri,  03  Nov  2017  09:45:31  -0400 

Barbara,  putting  all  substantive  discussion  aside  for  one  moment,  1  just  wanted  to  say  thanks  and  congrats.  F 
saw  some  of  it  in  action  but  I  still  can’t  imagine  what  went  into  getting  that  thing  out.  Regardless  of  where 
things  go  from  liere,  you  and  your  team  liave  made  an  enormous  contribution  to  advancing  tax  reform. 

Best, 

Tom 


Tom  West 

(202)  622-6707 

thomas.west@treasury.gov 
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JCT  Docs 


From: 

To: 


"Knight,  Shahira  E.  EOP/WHO"  < 
<justin.muzinich  ©treasury  .gov> 

Fri,  03  Nov  2017  21:51:35  -0400 


'Angus,  Barbara"  <barbara.angus@mail.house.gov> 


,  "Muzinich,  Justin" 


Date: 


Attachments:  JCX-50-17  W&M  Tax  Reform  Markup.pdf  (3.57  MB);  x-49-17.pdf  (27.52  kB) 


Wanted  to  make  sure  you  see  these  new  documents  from  JCT  -  distribution  analysis  and  technical 
explanation 

Barbara  M.  An  gas 

ChiefTax  Counsel 

Committee  on  Ways  and  Means 

1 136  Longworth  House  Office  Building 

202.225.5522 

barbara.  angus@mail.  liousc.gov 
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DESCRIPTION  OF  H.R.  1,  THE 
“TAX  CUTS  AND  JOBS  ACT” 


Scheduled  for  Markup 
by  the 

HOUSE  COMMITTEE  ON  WAYS  AND  MEANS 
on  November  6,  2017 


Prepared  by  the  Staff 
of  the 

JOINT  COMMITTEE  ON  TAXATION 


November  3, 
JCX-50-17 
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INTRODUCTION 


The  House  Committee  on  Ways  and  Means  has  scheduled  a  markup  on  November  6, 
2017,  on  H.R.  1,  the  “Tax  Cuts  and  Jobs  Act  ”  This  document,*  prepared  by  the  staff  of  the  Joint 
Committee  on  Taxation,  provides  a  description  of  the  “Tax  Cuts  and  Jobs  Act.” 


'  This  document  may  be  cited  as  follows:  Joint  Committee  on  Taxaiioa  Description  ofH.ll  I,  the  Tax 
Cuts  and  Jobs  Act"  (KX-SQ-ll),  November  2017.  This  document  can  be  found  also  on  the  Joint  Conimiltce  on 
Taxation  website  at  www.iel.gov. 
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TITLE  I  -  TAX  REFORM  FOR  INDIVIDUALS 


A.  Simplification  and  Reform  of  Rates,  Standard  Deductions,  and  Exemptions 
1.  Reduction  and  simplification  of  individual  income  tax  rates 

Present  Law 

In  general 

To  determine  regular  tax  liability,  an  individual  taxpayer  generally  must  apply  the  tax 
rate  schedules  (or  the  tax  tables)  to  his  or  her  regular  taxable  income.  The  rate  schedules  are 
broken  into  several  ranges  of  income,  known  as  income  brackets,  and  the  marginal  tax  rate 
increases  as  a  taxpayer’s  income  increases. 

Tax  rate  schedules 


Separate  rate  schedules  apply  based  on  an  individual’s  filing  status.  For  2017,  the  regular 
individual  income  tax  rate  schedules  are  as  follows: 

Table  l.-Federal  Individual  Income  Tax  Rates  for  2017* 


If  taxable  income  is: 

Then  income  tax  equals: 

Single  Individuals 

Not  over  S9,325 

Over  $9,325  but  not  over  $37,950 

Over  $37,950  but  not  over  $91 ,900 

Over  $9 1 ,900  but  not  over  $  1 9 1 ,650 

Over  $191,650  but  not  over  $416,700 

Over  $416,700  but  not  over  $418,400 

Over  $418,400 

10%  of  the  taxable  income 

$932.50  plus  15%  of  the  excess  over  $9,325 

$5,226.25  plus  25%  of  the  excess  over  $37,950 

$18,713.75  plus  28%  of  the  excess  over  $91,900 

$46,643.75  plus  33%  of  the  excess  over  $191,650 

$120,910.25  plus  35%  of  the  excess  over  $416,700 

$121,505.25  plus  39.6%  of  the  excess  over  $418,400 

Heads  of  Households 

Not  over  $13,350 

Over  $13,350  but  not  over  $50,800 

Over  $50,800  but  not  over  $  1 3 1 ,200 

Over  $  1 3 1 ,200  but  not  over  $2 1 2,500 

Over  $2 1 2,500  but  not  over  $4 1 6,700 

Over  $416,700  but  not  over  $444,550 

Over  $444,550 

10%  of  the  taxable  income 

$1,335  plus  15%  of  the  exeess  over  $13,350 

$6,952.50  plus  25%  of  the  excess  over  $50,800 

$27,052.50  plus  28%  of  the  excess  over  $13 1 ,200 

$49,816.50  plus  33%  of  the  excess  over  $212,500 

$  1 1 7,202.50  plus  35%  of  the  excess  over  $4 16,700 

$126,950  plus  39.6%  of  the  excess  over  $444,550 
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if  tiixable  incunie  is: 


Then  income  tax  equals: 


Married  Individuals  Filing  Joint  Returns  and  Surviving  Spouses 


Not  over  SI 8,650 

Over  SI 8,650  but  not  over  575,900 
Over  $75,900  but  not  over  $153,100 
Over  $  1 53, 1 00  but  not  over  $233,350 
Over  $233,350  but  not  over  $416,700 
Over  $416,700  but  not  over  $470,700 
Over  $470,700 

Married  Individuals 

Not  over  $9,325 

Over  $9,325  but  not  over  $37,950 
Over  $37,950  but  not  over  $76,550 
Over  $76,550  but  not  over  $1 16,675 
Over  $1 16,675  but  not  over  $208,350 
Over  $208,350  but  not  over  $235,350 
Over  $235,350 


10%  of  the  taxable  income 
$1,865  plus  15%  of  the  excess  over  $1 8,650 
$10,452.50  plus  25%  of  the  excess  over  $75,900 
$29,752.50  plus  28%  of  the  excess  over  $153,100 
$52,222.50  plus  33%  of  the  excess  over  $233,350 
$1 12,728  plus  35%  of  the  excess  over  $416,700 
$  1 3 1 ,628  plus  39.6%  of  the  excess  over  $470,700 
Filing  Separate  Returns 

10%  of  the  taxable  income 
$932.50  plus  15%  of  the  excess  over  $9,325 
$5,226.25  plus  25%  of  the  excess  over  $37,950 
$14,876.25  plus  28%  of  the  excess  over  $76,550 
$26,1 1 1.25  plus  33%  of  the  excess  over  $1 16,675 
$56,364  plus  35%  of  the  excess  over  $208,350 
$65,814  plus  39.6%  of  the  excess  over  $235,350 


'  Rev,  Proc.  2016-55, 2016-45  I.R.B.  707,  see.  3.01. 

Unearned  income  of  children 


Special  rules  (generally  referred  to  as  the  “kiddie  tax”)  apply  to  the  net  uneamed  income 
of  certain  children.^  Generally,  the  kiddie  tax  applies  to  a  child  if:  ( 1 )  the  child  has  not  reached 
the  age  of  19  by  the  close  of  the  taxable  year,  or  the  child  is  a  full-time  student  under  the  age  of 
24,  and  either  of  the  child’s  parents  is  alive  at  such  time;  (2)  the  child’s  uneamed  income  exceeds 
$2,100  (for  2017);  and  (3)  the  child  does  not  file  a  joint  return.’  The  kiddie  tax  applies 
regardless  of  whether  the  child  may  be  claimed  as  a  dependent  by  either  or  both  parents.  For 
children  above  age  17,  the  kiddie  tax  applies  only  to  children  whose  earned  income  does  not 
exceed  one-half  of  the  amount  of  their  support. 

Under  these  rules,  the  net  unearned  income  of  a  child  (for  2017,  uneamed  income  over 
$2,100)  is  taxed  at  the  parents’  tax  rates  if  the  parents’  tax  rates  are  higher  than  the  tax  rates  of 


^  Sec.  1(g).  Unless  otherwise  stated,  all  section  references  arc  to  the  Internal  Revenue  Code  of  19X6.  as 
amended  (the  “Code”). 

^  Sec.  1(g)(2). 
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^  The  remainder  of  a  child’s  taxable  income  (i.e.,  earned  income,  plus  unearned  income 

uplo  S’ly'OO  (for  2017),  less  the  child’s  standard  deduction)  is  taxed  at  the  child’s  rates, 
rd^t:ciiesS:.of  whether  the  kiddie  tax  applies  to  the  child.  For  these  purposes,  unearned  income  is 
ineomS  other  than  wages,  salaries,  professional  fees,  other  amounts  received  as  compensation  for 
personal  services  actually  rendered,  and  distributions  from  qualified  disability  trusts.^  In 
general,  a  child  is  eligible  to  use  the  preferential  tax  rates  for  qualified  dividends  and  capital 
gains.  ^ 


The  kiddie  tax  is  calculated  by  computing  the  “allocahia|ia?^ntal  tax.”  This  involves 
adding  the  net  unearned  income  of  the  child  to  the  parent’s  inC?^^j,nd  then  applying  the 
parent’s  tax  rate.  A  child’s  “net  unearned  income”  is  the  child'^S  Wieamed  income  less  the  sum 
of  (1)  the  minimum  standard  deduction  allowed  to  dependents  ($1,050  for  20 17^),  and  (2)  the 
greater  of  (a)  such  minimum  standard  deduction  amount  or  (b)  the  amount  of  allowable  itemized 
deductions  that  are  directly  connected  with  the  production  of  the  unearned  income.^ 

The  allocable  parental  tax  equals  the  hypothetical  increase  in  tax  to  the  parent  that  results 
from  adding  the  child’s  net  unearned  income  to  the  parent’s  taxable  income.^  If  the  child  has  net 
capital  gains  or  qualified  dividends,  these  items  are  allocated  to  the  parent’s  hypothetical  taxable 
income  according  to  the  ratio  of  net  unearned  income  to  the  child’s  total  unearned  income.  If  a 
parent  has  more  than  one  child  subject  to  the  kiddie  tax,  the  net  unearned  income  of  all  children 
is  combined,  and  a  single  kiddie  tax  is  calculated.  Each  child  is  then  allocated  a  proportionate 
share  of  the  hypothetical  increase,  based  upon  the  child’s  net  unearned  income  relative  to  the 
aggregate  net  unearned  income  of  all  of  the  parent’s  children  subject  to  the  tax. 

Generally,  a  child  must  file  a  separate  return  to  report  his  or  her  income. In  such  case, 
items  on  the  parents’  return  are  not  affected  by  the  child’s  income,  and  the  total  tax  due  from  the 
child  is  the  greats 

1 .  The  sutsf  t^ffa)  the  tax  payable  by  the  child  on  the  child’s  earned  income  and  unearned 
income  up  to  $2,100  (for  2017),  plus  (b)  the  allocable  parental  tax  on  the  child’s 
unearned  income,  or 


Special  mlcs  apply  for  dctcmiining  which  parent’s  rate  applies  where  a  joint  return  is  not  filed. 
’  Sec.  1(g)(4)  and  sec.  91 1(d)(2). 

*  Sec.  1(h). 

’  Sec.  .3.02  of  Rev.  Proc.  2016-55,  supra. 

*  Sec.  1(g)(4). 

’  Sec.  l(g)(.3). 

Sec.  1(g)(6).  Sec  Form  8615,  Tax  for  Certain  Children  Wlio  Have  Unearned  Income. 
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2.  The  tax  on  the  child’s  income  without  regard  to  the  kiddie  tax  provisions." 

Under  certain  circumstances,  a  parent  may  elect  to  report  a  child’s  unearned  income  on 
the  parent’s  return.'^ 

Indexing  tax  provisions  for  inflation 

Under  present  law,  many  parameters  of  the  tax  system  are  adjusted  for  inflation  to  protect 
taxpayers  from  the  effects  of  rising  prices.  Most  of  the  adjustments  are  based  on  annual  changes 
in  the  level  of  the  Consumer  Price  Index  for  all  Urban  Consumers  (“CPI-U”)."  The  CPI-U  is  an 
index  that  measures  prices  paid  by  typical  urban  consumers  on  a  broad  range  of  products,  and  is 
developed  and  published  by  the  Department  of  Labor. 

Among  the  inflafsoa-i^^t^  tax  parameters  are  the  following  individual  income  tax 
amounts:  (1)  the  regular  brackets;  (2)  the  basic  standard  deduction;  (3)  the  additional 

standard  deduction  for  ag^  and  blriid;  (4)  the  personal  exemption  amount;  (5)  the  thresholds  for 
the  overall  limitation  oii  deductions  and  the  personal  exemption  phase-out;  (6)  the 

phase-in  and  phase-out  thfeshblds  6f  the  earned  income  credit;  (7)  IRA  contribution  limits  and 
deductible  amounts;  and  (8)  the  saver’s  credit 

Capital  Gains  Rates 

In  general 

In  the  case  of  an  individual,  estate,  or  trust,  any  adjusted  net  capital  gain  which  otherwise 
would  be  taxed  at  the  10-  or  15-percent  rate  is  not  taxed.  Any  adjusted  net  capital  gain  which 
otherwise  would  be  taxed  at  rates  over  15-percent  and  below  39.6  percent  is  taxed  at  a  15- 
percent  rate.  Any  adjusted  net  capital  gain  otherwise  would  be  taxed  at  a  39.6-percent  rate 
is  taxed  at  a  20-percent  rate. 

The  unrecaptured  section  1250  gain  is  taxed  at  a  maximum  rate  of  25  percent,  and  28- 
percent  rate  gain  is  taxed  at  a  maximum  rate  of  28  percent.  Any  amount  of  unrecaptured  section 
1250  gain  or  28-percent  rate  gain  otherwise  taxed  at  a  10-  or  15-percent  rate  is  taxed  at  the 
otherwise  applicable  rate. 

In  addition,  a  tax  is  imposed  on  net  investment  income  in  the  case  of  an  individual,  estate, 
or  trust.  In  the  case  of  an  individual,  the  tax  is  3.8  percent  of  the  lesser  of  net  investment  income, 
which  includes  gains  and  dividends,  or  the  excess  of  modified  adjusted  gross  income  over  the 
fhr.eshold  amount.  The  threshold  amount  is  $250,000  in  the  case  of  a  joint  return  or  surviving 
^opse,  $125,000  in  the  case  of  a  married  individual  filing  a  separate  return,  and  $200,000  in  the 
case  of  any  other  individual. 


“  See.  1(g)(1). 
Sec.  1(g)(7). 
Sec.  l{f)(5). 
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Definitions 


Net  capital  gain 

In  general,  gain  or  loss  reflected  in  the  value  of  an  asset  is  not  recognized  for  income  tax 
purposes  until  a  taxpayer  disposes  of  the  asset.  On  the  sale  or  exchange  of  a  capital  asset,  any 
gain  generally  is  included  in  income.  Net  capital  gain  is  the  excess  of  the  net  long-term  capital 
gain  for  the  taxable  year  over  the  net  short-term  capital  loss  for  the  year.  Gain  or  loss  is  treated 
as  long-term  if  the  asset  is  held  for  more  than  one  year. 

A  capital  asset  generally  means  any  property  except  (1)  inventory,  stock  in  trade,  or 
property  held  primarily  for  sale  to  customers  in  the  ordinary  course  of  the  taxpayer’s  trade  or 
business,  (2)  depreciable  or  real  property  used  in  the  taxpayer’s  trade  or  business,  (3)  specified 
literary  or  artistic  property,  (4)  business  accounts  or  notes  receivable,  (5)  certain  U.S. 
publications,  (6)  certain  commodity  derivative  financial  instruments,  (7)  hedging  transactions, 
and  (8)  business  supplies.  In  additia^"^  net  gain  from  the  disposittph  of  certain  property  used 
in  the  taxpayer’s  trade  or  business  is^i^^  as  long-term  capital  gairi.  Gain  from  the  disposition 
of  dep^epable  personal  property  is  not  ffeSted  as  capital  gain  to  the  extent  of  all  previous 
depreciaabn  allowances.  Gain  from  the  disposition  of  depreciable  real  property  is  generally  not 
treated  as  capital  gain  to  the  extent  of  the  depreciation  allowances  in  excess  of  the  allowances 
available  under  the  straight-line  method  of  depreciation. 

Adjusted  net  capital  uain 

The  “adjusted  net  capital  gain”  of  an  individual  is  the  net  capital  gain  reduced  (but  not 
below  zero)  by  the  sum  of  the  28-percent  rate  gain  and  the  unrecaptured  section  1250  gain.  The 
net  capital  gain  is  reduced  by  the  amount  of  gain  that  the  individual  treats  as  investment  income 
for  purposes  of  determining  the  investment  interest  Jipsitation  under  section  163(d). 

Qualified  dividend  income 

Adjusted  net  capital  gain  is  increased  by  the  amount  of  qualified  dividend  income. 

A  dividend  is  the  distribution  of  property  made  by  a  corporation  to  its  shareholders  out  of 
its  after-tax  earnings  and  profits.  Qualified  dividends  generally  includes  dividends  received  from 
domestic  corporations  and  qualified  foreign  corporations.  The  term  “qualified  foreign 
corporation”  includes  a  foreign  corporation  that  is  eligible  for  the  benefits  of  a  comprehensive 
income  tax  treaty  with  the  United  States  which  the  Treasury  Department  determines  to  be 
satisfactory  and  which  includes  an  exchange  of  information  program.  In  addition,  a  foreign 
corporation  is  treated  as  a  qualified  foreign  corporation  for  any  dividend  paid  by  the  corporation 
with  respect  to  stock  that  is  readily  tradable  on  an  established  securities  market  in  the  United 
States. 


If  a  shareholder  does  not  hold  a  share  of  stock  for  more  than  60  days  during  the  121  -day 
period  beginning  60  days  before  the  ex-dividend  date  (as  measured  under  section  246(c)), 
dividends  received  on  the  stock  are  not  eligible  for  the  reduced  rates.  Also,  the  reduced  rates  are 
not  available  for  dividends  to  the  extent  that  the  taxpayer  is  obligated  to  make  related  payments 
with  respect  to  positions  in  substantially  similar  or  related  property. 
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Dividends  received  from  a  corporation  that  is  a  passive  foreign  investment  company  (as 
defined  in  section  1297)  in  either  the  taxable  year  of  the  distribution,  or  the  preceding  taxable 
year,  are  not  qualified  dividends. 

A  div  idend  is  treated  as  investment  income  for  purposes  of  determining  the  amount  of 
deductible  mvsstraetit  interest  only  if  the  taxpayer  elects  to  treat  the  dividend  as  not  eligible  for 
the  reduced  rates. 

The  arooatit  of  dividends  qualifying  for  reduced  rates  that  may  be  paid  by  a  regulated 
investment  company  (‘"FJC”)  for  any  taxable  year  in  which  the  qualified  dividend  income 
received  by  the  RiC  is  less  than  95  percent  of  its  gross  income  (as  specially  computed)  may  not 
exceed  the  sum  of  (1)  lite  cuaJiiied  dividend  income  of  the  RIC  for  the  taxable  year  and  (2)  the 
amount  of  eanutigs  and  profits  accumulated  in  a  non-RlC  taxable  year  that  were  distributed  by 
the  RIC  during  the  taxable  year. 

The  amount  of  qualified  dividend  income  that  may  be  paid  by  a  real  estate  investment 
trust  (“REIT”)  for  any  taxable  year  may  not  exceed  the  sum  of  ( 1 )  the  qualified  dividend  income 
of  the  REIT  for  the  taxable  year,  (2)  an  amount  equal  to  the  excess  of  the  income  subject  to  the 
taxes  imposed  by  section  857(b)(1)  and  the  regulations  prescribed  under  section  337(d)  for  the 
preceding  taxable  year  over  the  amount  of  these  taxes  for  the  preceding  taxable  year,  and  (3)  the 
amount  of  earnings  and  profits  accumulated  in  a  non-REIT  taxable  year  that  were  distributed  by 
the  REIT  during  the  taxable  year. 

Dividends  Tabeived  from  ^  organization  that  was  exempt  from  tax  under  section  501  or 
was  a  tax-exempt  farmers’  cooperative  in  either  the  taxable  year  of  the  distribution  or  the 
preceding  taxable  year;  divideiids  received  from  a  mutual  savings  bank  that  received  a  deduction 
under  section  591;  or  deduCiibie  di^ddends  paid  on  employer  securities  are  not  qualified  dividend 
income. 


28-parcent  rate  gain 

The  term  “28-percent  rate  gain”  means  the  excess  of  the  sum  of  the  amount  of  net  gain 
attributable  to  long-term  capital  gains  and  losses  from  the  sale  or  exchange  of  collectibles  (as 
defined  in  section  408(m)  without  regard  to  paragraph  (3)  thereof)  and  the  amount  of  gain  equal 
to  the  additional  amount  of  gain  that  would  be  excluded  from  gross  income  under  section  1202 
(relating  to  certain  small  business  stock)  if  the  percentage  limitations  of  section  1202(a)  did  not 
apply,  over  the  sum  of  the  net  short-term  capital  loss  for  the  taxable  year  and  any  long-term 
capital  loss  carryover  to  the  taxable  year. 

Unrecaptured  section  1250  gain 

“Unrecaptured  section  1250  gain”  means  any  long-term  capital  gain  from  the  sale  or 
exchange  of  section  1250  property  (i.e.,  depreciable  real  estate)  held  more  than  one  year  to  the 
extent  of  the  gain  that  would  have  been  treated  as  ordinary  income  if  section  1250  applied  to  all 
depreciation,  reduced  by  the  net  loss  (if  any)  attributable  to  the  items  taken  into  account  in 
computing  28-percent  rate  gain.  The  amount  of  unrecaptured  section  1250  gain  (before  the 
reduction  for  the  net  loss)  attributable  to  the  disposition  of  property  to  which  section  1 23 1 
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{luting  to  certain  property  used  in  a  trade  or  business)  applies  may  not  exceed  the  net  section 
’  gain  for  the  year. 


Description  of  Proposal 


Modification  of  rates 


The  proposal  replaces  the  individual  income  tax  rate  structure  with  a  new  rate  structure. 
The  new  rate  structix.re  generally  has  four  rates:  12  percent,  25  percent,  35  percent,  and  39.6 
percent.*'*  The  25-fje.tcent  rate  bracket  begins  at  taxable  income  of  $90,000  for  joint  returns, 
$67,500  for  heads  of  household,  $2,550  for  estates  and  trusts,  and  $45,000  for  other  individuals. 
The  35-percent  rate  bracket  begins  at  taxable  income  of  $260,000  for  joint  returns,  $9,150  for 
estates  and  trusts,  and  $200,000  for  other  individuals.  The  39.6-percent  rate  bracket  begins  at 
taxable  income  of  $1,000,000  for  joint  returns,  $12,500  for  estates  and  trusts,  and  $500,000  for 
other  individuals. 

The  bracket  thresholds  are  all  adjusted  for  inflation  and  then  rounded  to  the  next  lowest 
multiple  of  $100  in  future  years.  Unlike  present  law  (which  uses  a  measure  of  the  consumer 
price  index  for  all-urban  consumers),  the  new  inflation  adjustment  uses  the  chained  consumer 
price  index  for  all-urban  consumers. 

Phaseout  of  benefit  of  the  12-percent  bracket 

For  taxpayers  with  adjusted  gross  income  in  excess  of  $  1 ,000,000  ($  1 ,200,000  in  the  case 
of  married  taxpayers  filing  jointly),  the  benefit  of  the  12-percent  bracket,  as  measured  against  the 
39.6-percent  bracket,  is  phased  out  at  a  rate  of  6-percent  for  taxpayers  whose  AGI  is  in  excess  of 
these  amounts.  Thus,  in  the  case  of  a  married  taxpayer  filing  a  joint  return,  if  AGI  is  in  excess  of 
$1,200,000,  regardless  of  the  character  of  that  income,  the  taxpayer’s  marginal  rate  increases  by 
6-percent  while  the  benefit  of  $24,840  (27.6-percent  of  $90,000)  phases  out  over  a  range  of 
$414,000. 

Simplification  of  tax  on  unearned  income  of  children 

The  proposal  simplifies  the  “kiddie  tax”  by  effectively  a|)p.lying  the  rates  applicable  to 
trusts,  without  the  12-percent  rate  applicable  to  trusts,  to  the  nifj^eiamed  income  of  a  child  to 
whom  the  proposal  applies.  Specifically,  the  amount  of  taxable^bme  taxed  at  a  12-percent 
rate  may  not  exceed  the  amount  of  taxable  income  in  excess  of  the  net  unearned  income  of  the 
child.  The  amount  of  taxable  income  taxed  at  rates  below  35  percent  may  not  exceed  sum  of  (1 ) 
the  taxable  income  in  excess  of  the  net  unearned  income  of  the  child  plus  (2)  the  amount  of 
taxable  income  not  in  excess  of  the  35-percent  bracket  threshold  applicable  to  a  trust.  The 
amount  of  taxable  income  taxed  at  rates  below  39.6  percent  may  not  exceed  sum  of  ( 1)  tire 
taxable  income  in  excess  of  the  net  unearned  income  of  the  child  plus  (2)  the  amount  of  taxable 
income  not  in  excess  of  the  39.6-percent  bracket  threshold  applicable  to  a  trust. 


In  all  cases  the  bracket  breakpoints  for  married  taxpayers  filing  a  separate  return  are  one-half  of  the 
breakpoints  for  married  taxpayers  filing  jointly. 
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The  following  examples  illustrate  the  application  of  the  proposal: 


Example  1 -Assume  a  child  to  whom  the  “kiddie  tax”  applies  has  $60,000  taxable 
income  of  which  $50,000  is  net  unearned  income,  which  would  otherwise  be  treated  as  ordinary 
income,  such  as  interest.  Assume  the  25-percent  bracket  threshold  amount  for  the  taxable  year  is 
$45,000  for  an  unmarried  taxpayer,  and  the  35-percent  and  39.6-percent  bracket  thresholds  for  a 
trust  are  $9,150  and  $12,500  respectively. 

The  child’s  25-percent  bracket  threshold  is  $10,000  ($60,000  less  $50,000),  35-percent 
bracket  threshold  is  $19,150  ($10,000  plus  $9,150),  and  39.6-percent  bracket  threshold  is 
$22,500  ($10,000  plus  $12,500).  Thus,  $10,000  is  taxed  at  a  12-percent  rate,  $9,150  at  a  25- 
percent  rate,  $3,350  at  a  35-percent  rate,  and  $37,500  at  a  39.6-percent  rate. 

Example  2.-Assume  the  same  facts  as  Example  1  except  that  the  child’s 

net  unearned  income  is  $20,000  (rather  than  $50,000). 

The  ebild’s  25-percent  bracket  threshold  is  $40,000  ($60,000  less  SiilTpercent 

bracket  threshold  is  $49,150  ($40,000  plus  $9,150),  and  the  39.6-percent  bracket’ diifesliold  is 
$52,500  ($40,000  plus  $12,500).  Thus,  $40,000  is  taxed  at  a  10-percent  rate,  $9,150  at  a  25- 
percent  rate,  $3,350  at  a  35-percent  rate,  and  $7,500  at  a  39.6-percent  rate. 

Replacing  CPI-U  with  chained  CPI-U 

The  proposal  requires  the  use  of  the  chained  CPI-U  (“C-CPHJ”)  to  index  tax  parameters 
currently  indexed  by  the  CPI-U.  The  C-CPI-U  is  also  developed  and  published  . by  the 
Department  of  Labor,  and  differs  from  the  CPI-U  in  that  it  accounts  for  the  ability  of  individuals 
to  alter  their  consumption  patterns  in  response  to  relative  price  chaiiges.  Values  that  aS’e  reset  for 
2018,  such  as  the  bracket  thresholds  and  standard  deduction,  are  indexed  by  theXl-CPI-U  in 
taxable  years  beginning  after  December  3 1 , 20 1 8.  Other  indexed  vadues  in  the  code  switch  from 
CPI  indexing  to  C-CPI-U  indexing  going  forward  in  taxable  years  beginning  after. December  31, 
2017.  -  '  •  ■ 


However,  the  proposal  contains  an  overriding  provision  to  require  that  all  indexing 
throughout  the  bill  uses  the  CPI,  instead  of  the  C-CPI-U,  with  respect  to  periods  before  January 
1,  2023.  In  effect,  all  cost-of-living  adjustments  use  the  CPI  through  2022.  In  2023,  cost-of- 
living  adjustments  use  the  C-CPI-U  going  forward. 

Maximum  rates  on  capital  gains  and  qualified  dividends 

The  proposal  generally  retains  the  present-law  maximum  rates  on  net  capital  gain  and 
qualified  dividends.  The  breakpoints  between  the  zero-  and  15-percent  rates  (“15-percent 
breakpoint”)  and  the  15-  and  20-percent  rates  (“20-|ietcent  breakpoint”)  are  the  same  amounts  as 
the  breakpoints  under  present  law,  except  the  breakpoints  are  indexed  using  the  C-CPI-U  in 
taxable  years  beginning  after  2017.  Thus,  for  2018,  the  15-percent  breakpoint  is  $77,200  for 
joint  returns  and  surviving  spouses  (one-half  of  this  amount  for  married  taxpayers  filing 
separately),  $51,700  for  heads  of  household,  $2,600  for  estates  and  trusts,  and  $38,600  for  other 
unmarried  individuals.  The  20-percent  breakpoint  is  $479,000  for  joint  returns  and  surviving 
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spouses  (one-half  of  this  amount  for  married  taxpayers  filing  separately),  $452,40{!  heads  of 
household,  $12,700  for  estates  and  trusts,  and  $425,800  for  other  unmarried  ittdrvidujd^i. 

Therefore,  in  the  case  of  an  individual  (including  an  estate  or  trust)  vdth  adjusted  net 
capital  gain,  to  the  extent  the  gain  would  not  result  in  taxable  income  exceeding  the  1 5-percent 
breakpoint  is  not  taxed.  Any  adjusted  net  capital  gain  which  would  result  in  taxable  income 
exceeding  the  1 5-percent  breakpoint  but  not  exceeding  the  20-percent  breakpoint  is  taxed  at  1 5 
percent.  The  remaining  adjusted  net  capital  gain  is  taxed  at  20  percent. 

As  under  present  law,  unrecaptured  section  1250  gain  generally  is  taxed  at  a  maximum 
rate  of  25  percent,  and  28-percent  rate  gain  is  taxed  at  a  maximum  rate  of  28  percent. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31, 2017. 

2.  Enhancement  of  standard  deduction 


Present  Law 


Under  present  law,  an  individual  who  does  not  elect  to  itemize  deductions  may  reduce  his 
adjusted  gross  income  (“AGl”)  by  the  amount  of  the  applicable  standard  deduction  in  arriving  at 
his  taxable  income.  The  standard  deduction  is  the  sum  of  the  basic  standard  deduction  and,  if 
applicable,  the  additional  standard  deduction.  The  basic  standard  deduction  varies  depending 
upon  a  taxpayer’s  filing  status.  For  2017,  the  amount  of  the  basic  standard  deduction  is  $6,350 
for  single  individuals  and  married  individuals  filing  separate  returns,  $9,350  for  heads  of 
households,  and  $12,700  for  married  individuals  filing  a  joint  return  and  surviving  spouses.  An 
additional  standard  deduction  is  allowed  with  respect  to  any  individual  who  is  elderly  or  blind. 
The  amount  of  the  standard  deduction  is  indexed  annually  for  inflation. 

In  the  case  of  a  dependent  for  whom  a  deduction  for  a  personal  exemption  is  allowed  to 
another  taxpayer,  the  standard  deduction  may  not  exceed  the  greater  of  (i)  $1,050  (in  2017)  or 
(ii)  the  sum  of  $350  (in  2017)  plus  the  individual’s  earned  income. 

Description  of  Proposal 

The  proposal  increases  the  standard  deduction  for  individuals  across  all  filing  statuses. 
Under  the  proposal,  the  amount  of  the  standard  deduction  is  $24,400  for  married  individuals 
filing  a  joint  return,  $18,300  for  head-of-household  filers,  and  $12,200  for  all  other  taxpayers. 


For  2017,  the  additional  amount  is  $1,250  for  married  taxpayers  (for  each  spouse  meeting  the  applicable 
criterion)  and  surviving  spouses.  The  additional  amount  for  single  individuals  and  heads  of  households  is  $1,550. 

An  individual  who  qualifies  as  botli  blind  and  elderly  is  entitled  to  two  additional  standard  deductions,  for  a  total 
additional  amount  (for  2017)  of  $2,500  or  $3,100,  as  applicable. 
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The  amount  of  the  standard  deduction  is  indexed  for  inflation  using  the  chained  consumer  price 
index  for  all-urban  consumers  for  taxable  years  beginning  after  December  31, 2019.*^ 

The  proposal  eliminates  the  additional  standard  deduction  for  the  aged  and  the  blind. 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 ,  20 1 7. 

3.  Repeal  of  deduction  for  personal  exemptions 

Present  Law 


Under  present  law,  in  determining  taxable  income,  an  individual  reduces  AGI  by  any 
personal  exemption  deductions  and  either  the  applicable  standard  deduction  or  his  or  her 
itemized  deductions.  Personal  exemptions  generally  are  allowed  for  the  taxpayer,  his  or  her,.^, 
spouse,  and  any  dependents.  For  2017,  the  amount  deductible  for  each  personal  exempi|^.l5[ 
$4,050.  This  amount  is  indexed  annually  for  inflation.  The  personal  exemption  amount  is  ’ 
phased  out  in  the  case  of  an  individual  with  AGI  in  excess  of  $3 13,800  for  taxpayers  filing 
jointly,  $287,650  for  heads  of  household  and  $261,500  for  all  other  filers.  In  addition,  no 
personal  exemption  is  allowed  in  the  case  of  a  dependent  if  a  deduction  is  allowed  to  another 
taxpayer. 


Withholding  rules 

Under  present  law,  the  amount  of  tax  required  to  be  withheld  by  employers  from  a 
taxpayer’s  wages  is  based  in  part  on  the  number  of  withholding  exemptions  a  taxpayer  claims  on 
his  Form  W-4.  An  employee  is  entitled  to  the  following  exemptions;  (1)  an  exemption  for 
himself,  unless  he  allowed  to  be  claimed  as  a  dependent  of  another  person;  (2)  an  exemption  to 
which  the  employee’s  spouse  would  be  entitled,  if  that  spouse  does  not  file  a  Form  W-4  for  that 
taxable  year  claiming  an  exemption  described  in  (1);  (3)  an  exemption  for  each  individual  who  is 
a  dependent  (but  only  if  the  employee’s  spouse  has  not  also  claimed  such  a  withholding 
exemption  on  a  Form  W-4);  (4)  additional  withholding  allowances  (taking  into  account  estimated 
itemized  deductions,  estimated  tax  credits,  and  additional  deductions  as  provided  by  the 
Secretary  of  the  Treasury);  and  (5)  a  standard  deduction  allowance. 

Filing  requirements 

Under  present  law,  an  unmarried  individual  is  required  to  file  a  tax  return  for  the  taxable 
year  if  in  that  year  the  individual  had  income  which  equals  or  exceeds  the  exemption  amount 
plus  the  standard  deduction  applicable  to  such  individual  {i.e.,  single,  head  of  household,  or 
surviving  spouse).  An  individual  entitled  to  file  a  joint  return  is  required  to  do  so  unless  that 
individual’s  gross  income,  when  combined  with  the  individual’s  spouse’s  gross  income  for  the 
taxable  year,  is  less  than  the  sum  of  twice  the  exemption  amount  plus  the  basic  standard 


Thus,  tlie  standard  deduction  is  the  same  for  2018  and  2019. 
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deduction  applicable  to  a  joint  return,  provided  that  such  individual  and  his  spouse,  at  the  close 
of  the  taxable  year,  had  the  same  household  as  their  home. 

Trusts  and  estates 


In  lieu  of  the  deduction  for  personal  exemptions,  an  estate  is  allowed  a  deduction  of 
$600.  A  trust  is  allowed  a  deduction  of  $100;  $300  if  required  to  distribute  all  its  income 
currently;  and  an  amount  equal  to  the  personal  exemption  of  an  individual  in  the  case  of  a 
qualified  disability  trust. 


Description  of  Proposal 

The  proposal  repeals  the  deduction  for  personal  exemptions. 

The  proposal  modifies  the  requirements  for  those  who  are  required  to  file  a  tax  return.  In 
the  case  of  an  individual  who  is  not  married,  such  individual  is  required  to  file  a  tax  return  if  the 
taxpayer’s  gross  income  for  the  taxable  year  exceeds  the  applicable  standard  deduction. 

Married  individuals  are  required  to  file  a  return  if  that  individual’s  gross  income,  when  combined 
with  the  individual’s  spouse’s  gross  income  for  the  taxable  year,  is  more  than  the  standard 
deduction  applicable  to  a  joint  return,  provided  that;  (i)  such  individual  and  his  spouse,  at  the 
close  of  the  taxable  year,  had  the  same  household  as  their  home;  (ii)  the  individual’s  spouse  does 
not  make  a  separate  return;  and  (iii)  neither  the  individual  nor  his  spouse  is  a  dependent  of 
another  taxpayer  who  has  income  (other  than  earned  income)  in  excess  of  $500  (indexed  for 
inflation). 

The  proposal  repeals  the  enhanced  deduction  for  qualified  disability  trusts. 

The  proposal  provides  that  the  Secretary  of  the  Tfeasitry  shall  develop  rules  to  determine 
the  amount  of  tax  required  to  be  withheld  by  employers  a  taxpayer’s  wages. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
4.  Maximrsat  rate  oa  business  income  of  individuals 

Present  Law 


Individual  income  tax  rates 


To  determine  regular  tax  liability,  an  individual  taxpayer  generally  must  apply  the  tax 
rate  schedules  (or  the  tax  tables)  to  his  or  her  regular  taxable  income.  The  rate  schedules  are 
broken  into  several  ranges  of  income,  known  as  income  brackets,  and  the  marginal  tax  rate 
increases  as  a  taxpayer’s  income  increases.  Separate  rate  schedules  apply  based  on  an 
individual’s  filing  status  {i.e,  single,  head  of  household,  married  filing  jointly,  or  married  filing 
separately).  For  2017,  the  regular  individual  income  tax  rate  schedule  provides  rates  of  10,  15, 
25,  28,  33,  35,  and  39.6  percent. 
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Under  present  law,  no  separate  or  different  tax  rate  schedule  applies  to  business  income 
of  individuals  from  partnerships,  S  corporations,  or  sole  proprietorships. 

Partnerships 

In  general 

Partnerships  generally  are  treated  for  Federal  income  tax  purposes  as  pass-through 
entities  not  subject  to  tax  at  the  entity  level.  Items  of  income  (including  tax-exempt  income), 

gain,  loss,  deduction,  and  credit  of  the  partnership  are  taken  into  account  by  the  partners  in 
computing  their  income  tax  liability  (based  on  the  partnership’s  method  of  accounting  and 
regardless  of  whether  the  income  is  distributed  to  the  partners).'*  A  partner’s  deduction  for 
partnership  losses  is  limited  to  the  partner’s  adjusted  basis  in  its  partnership  interest.'^  Losses 
not  allowed  as  a  result  of  that  limitation  generally  are  carried  forward  to  the  next  year.  A 
partner’s  adjusted  basis  in  the  partnership  interest  generally  equals  the  sum  of  (1)  the  partner’s 
capital  contributions  to  the  partnership,  (2)  the  partner’s  distributive  share  of  partnership  income, 
and  (3)  the  partner’s  share  of  partnership  liabilities,  less  (1)  the  partner’s  distributive  share  of 
losses  allowed  as  a  deduction  and  certain  nondeductible  expenditures,  and  (2)  any  partnership 
distributions  to  the  partner.^®  Partners  generally  may  receive  distributions  of  partnership 
property  without  recognition  of  gain  or  loss,  subject  to  some  exceptions.^' 

Partnerships  may  allocate  items  of  income,  gain,  loss,  deduction,  and  credit  among  the 
partners,  provided  the  allocations  have  substantial  economic  effect. In  general,  an  allocation 
has  substantial  economic  effect  to  the  extent  the  partner  to  which  the  allocation  is  made  receives 
the  economic  benefit  or  bears  the  economic  burden  of  sucix  allocation  and  the  allocation 
substantially  affects  the  dollar  amounts  to  be  received  by  partners  from  the  partnership 
independent  of  tax  consequences.^* 


Sec.  701. 

Sec.  702(a). 

”  Sec.  704(d).  In  addition,  passive  loss  and  at-risk  limitations  limit  tlie  extent  to  which  certain  types  of 
income  can  be  offset  by  partnership  deductions  (sections  469  and  465).  These  limitations  do  not  apply  to  corporate 
partners  (except  certain  closely-held  corpor^tioifis)  and  may  not  be  important  to  individual  parmers  who  have 
partner-level  passive  income  from  other  invesOfiCais. 

Sec.  705. 

Sec.  17)  1 .  Gain  or  loss  may  nevertheless  be  recognized,  for  example,  on  the  distribution  of  money  or 
marketable  securities,  distributions  with  respect  to  contributed  property,  or  in  the  case  of  disproportionate 
distributions  (which  can  result  in  ordinary  income). 

Sec.  704(b)(2). 

22  Treas.  Reg.  sec.  1.704- 1(b)(2). 
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Limited  liability  companies 


State  laws  of  every  State  provide  for  limited  liability  companies^'*  (“LLCs”),  which  are 
neither  partnerships  nor  corporations  under  applicable  State  law,  but  which  are  generally  treated 
as  partnerships  for  Federal  tax  purposes. 

Publicly  traded  partnerships 

Under  pr^ent law,  a  publicly  traded  partnership  generally  is  treated  as  a  corporation  for 
Federal  tax'  For  this  purpose,  a  publicly  traded  partnership  means  any  partnership  if 

interests  im^^VmMefship  are  traded  on  an  established  securities  market  or  interests  in  the 
partnership;ft1gj^&|| -tradable  on  a  secondary  market  (or  the  substantial  equivalent  thereof).^’ 

An  exception  from  corporate  treatment  is  p#vtded  for  certain  publicly  traded 
partnerships,  90  percent  or  more  of  whose  gross  is  qualifying  income. 


The  first  LLC  statute  was  enacted  in  Wyoming  in  1977.  All  States  (and  the  District  of  Columbia)  now 
have  an  LLC  statute,  though  the  tax  treatment  of  LLCs  for  State  tax  purposes  may  differ. 

Under  Treasury  regulations  promulgated  in  1996,  any  domestic  nonpublicly  traded  unincorporated  entity 
with  two  or  more  members  generally  is  treated  as  a  partnership  for  federal  income  tax  purposes,  while  any  single- 
member  domestic  unincorporated  entity  generally  is  treated  as  disregarded  for  Federal  income  tax  purposes  (/.e., 
treated  as  not  separate  from  its  owner).  Instead  of  the  applicable  default  treatment,  however,  an  LLC  may  elect  to  be 
treated  as  a  corporation  for  Federal  income  tax  purposes.  Treas.  Reg.  sec.  .^01 .7701-.'?.  These  arc  known  as  the 
“chcck-thc-box”  regulations. 

“  Sec.  77()4(a).  The  reasons  for  change  stated  by  the  Ways  and  Means  Committee  when  the  provision  was 
enacted  provide  in  part;  “|t]hc  recent  proliferation  of  publicly  traded  partnerships  has  come  to  the  committee’s 
attention.  The  growth  in  such  partnerships  has  caused  concern  about  long-term  erosion  of  the  corporate  tax  base.” 
H.R.  Rep.  I00-.391,  Omnibus  Reconciliation  Act  of  1987,  October  26,  1987,  p.  1065. 

Sec.  77()4(b). 

Sec.  7704(c)(2).  Qualifying  income  is  defined  to  include  interest,  dividends,  and  gains  from  the 
disposition  of  a  capital  asset  (or  of  property  described  in  section  123 1(b))  that  is  held  for  the  production  of  income 
that  is  qualifying  income.  Sec.  7704(d).  Qualifying  income  also  includes  rents  from  real  property,  gains  from  the 
sale  or  otlier  disposition  of  real  property,  and  income  and  gains  from  the  exploration,  development,  mining  or 
production,  processing,  refining,  transportation  (including  pipelines  transporting  gas,  oil,  or  products  thereof),  or  tire 
marketing  of  any  mineral  or  natural  resource  (including  fertilizer,  geothermal  energy,  and  timber),  industrial  source 
carbon  dioxide,  or  tire  transportation  or  storage  of  certain  fuel  mixtures,  alternative  fuel,  alcohol  fuel,  or  biodiesel 
fuel.  It  also  includes  income  and  gains  from  commodities  (not  described  in  section  1221(a)(1))  or  futures,  options, 
or  forward  contracts  with  respect  to  such  commodities  (including  foreign  currency  transactions  of  a  commodity 
pool)  where  a  principal  activity  of  the  partnership  is  the  buying  and  selling  of  such  commodities,  futures,  options,  or 
forward  contracts.  However,  tlie  exception  for  partnerships  with  qualifying  income  does  not  apply  to  any 
partnership  resembling  a  mutual  fund  (i.e.,  that  would  be  described  in  section  851(a)  if  it  were  a  domestic 
corporation),  which  includes  a  corporation  registered  under  the  Investment  Company  Act  of  1940  (Pub.  L.  No.  76- 
768  (1940))  as  a  management  company  or  unit  investment  trust  (sec.  7704(c)(3)). 
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S  corporations 


Generally 

For  Federal  income  tax  purposes,  an  S  corporation^^  generally  is  not  subject  to  tax  at  the 
corporate  level. Items  of  income  (including  tax-exempt  income),  gain,  loss,  deduction,  and 
credit  of  the  S  corporation  are  taken  into  account  by  the  S  corporation  shareholders  in  computing 
their  income  tax  liabilities  (based  on  the  S  corporation’s  method  of  accounting  and  regardless  of 
whether  the  income  is  distributed  to  the  shareholders).  A  shareholder’s  deduction  for  corporate 
losses  is  limited  to  the  sum  of  the  shareholder’s  adjusted  basis  in  its  S  corporation  stock  and  the 
indebtedness  of  the  S  corporation  to  such  shareholder.  Losses  not  allowed  as  a  result  of  that 
limitation  generally  are  carried  forward  to  the  next  year.  A  shareholder’s  adjusted  basis  in  the 
S  corporation  stock  generally  equals  the  sum  of  ( 1 )  the  shareholder’s  capital  contributions  to  the 
S  corporation  and  (2)  #te  sha^eilsjlder’s  pro  rata  share  of  S  corporation  income,  less  (1)  the 
shareholder’s  pro  rata  share  oBlosses  allowed  as  a  deduction  and  certain  nondeductible 
expenditures,  and (2)  any  S  corporation  distributions  to  the  shareholder.^* 

In  geSdral,  ait.  S  UtJrpdraticSt  shareholder  is  not  subject  to  tax  on  corporate  distributions 
unless  the  distributions  exeged  thc  shareholder’s  basis  in  the  stock  of  the  corporation. 

S  corporations  diatlwere  previously  C  corporations 

I 

There  are  two  principal  exceptions  to  the  general  pass-through  treatment  of 
S  corporations.  Both  are  applicable  only  if  the  S  corporation  was  previously  a  C  corporation. 
The  first  applies  when  the  C  corporation  had  appreciated  assets, and  the  second  applies  when 
the  C  corporation  had  accumulated  earnings  and  profits. 


An  S  corporation  is  so  named  because  its  Federal  tax  treatment  is  governed  by  subcliapter  S  of  the  Code. 
Secs.  1 363  and  1 366. 


’’  amount  that  would  reduce  tlie  adjusted  basis  of  a  shareholder’s  S  corporation  stock 

exceeds  the  reduce  that  basis  to  zero,  the  excess  is  applied  to  reduce  (but  not  below  zero)  the 

shareholder’^^5p^^^0v^ebtedness  of  the  S  corporation  to  the  shareholder.  If,  after  a  reduction  in  the  basis  of 
such  indebte^^^l^^f^iiin  event  that  would  increase  the  adjusted  basis  of  tlie  shareholder’s  S  corporation  stock, 
such  increasesS#^ga^i^^  applied  to  restore  tlie  reduction  in  the  basis  of  the  shareholder’s  indebtedness. 

Sec.  1367(b)(2). 

Sec.  1374.  The  period  was  seven  years  for  taxable  years  beginning  in  2009  and  2010,  and  five  years  for 
taxable  years  beginning  in  2011,  2012,  2013,  and  2014.  If  a  C  corporation  elects  to  be  an  S  corporation  (or  transfers 
assets  to  an  S  corporation  in  a  carryover  basis  transaction),  certain  net  built-in  gains  that  are  attributable  to  the 
period  in  which  it  was  a  C  corporation,  and  that  are  recognized  during  the  first  five  years  in  which  the  former 
C  corporation  is  an  S  corporation,  are  subject  to  corporate-level  tax. 

”  Sec.  1.375.  An  S  corporation  with  accumulated  earnings  and  profits  is  subject  to  corporate  tax  on  excess 
net  passive  investment  income  (but  not  in  excess  of  its  taxable  income,  subject  to  certain  adjustments),  if  more  than 
25  percent  of  its  gross  receipts  for  the  year  are  passive  investment  income.  Subchapter  C  earnings  and  profits 
generally  refers  to  the  earnings  of  the  corporation  prior  to  its  subchaptcr  S  election  which  would  have  been  taxable 
as  dividends  if  distributed  to  shareholders  by  the  corporation  prior  to  its  subchaptcr  S  election.  If  the  S  corporation 
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Electing  S  corporation  status 


To  be  eligible  to  elect  S  corporation  status,  a  corporation  may  not  have  more  than 
100  shareholders  and  may  not  have  more  than  one  class  of  stock.  Only  individuals  (other  than 
nonresident  aliens),  certain  tax-exempt  organizations,  and  certain  trusts  and  estates  are  permitted 
shareholders  of  an  S  corporation. 

Sole  proprietorships 

UnHk&-a  C  corporation,  partnership,  or  S  corporation,  a  business  conducted  as  a  sole 
proprietorsiiip  is  not  treated  as  an  entity  distinct  from  its  owner  for  Federal  income  tax 
purposes. Rather,  the  business  owner  is  taxed  directly  on  business  income,  and  files 
Schedule  C  (sole  proprietorships  generally).  Schedule  E  (rental  real  estate  and  royalties),  or 
Schedule  F  (farms)  with  his  or  her  individual  tax.  return.  Furthermore,  transfer  of  a  sole 
proprietorship  is  treated  as  a  transfer  of  each  indi  vidual  asset  of  the  business.  Nonetheless,  a  sole 
proprietorship  is  treated  as  an  entity  separate  from  its  owner  fottip^ljloyment  tax  purposes,'^*^  for 
certain  excise  taxes,-^’  and  certain  information  reporting  requif&|i^^s.‘^^ 

Self-employment  tax 

As  part  of  the  financing  for  Social  Security  and  Medicare  benefits,  a  tax  is  imposed  on 
the  wages  of  an  individual  received  with  respect  to  his  or  her  employment  under  the  Federal 


continues  to  have  C  corporation  earnings  and  profits  and  has  gross  receipts  more  than  25  pereenl  of  which  arc 
passive  investment  income  in  each  year  for  three  consecutive  years,  the  S  corporation  election  is  automatically 
terminated.  Sec.  1 .162(d)(.3).  Further,  while  an  S  corporation  shareholder  generally  is  not  subject  to  tax  on  corporate 
distributions  unless  the  distributions  exceed  the  shareholder’s  basis  in  the  stock  of  the  corporation,  distributions 
from  an  S  corporation  that  was  fonncrly  a  C  corporation  generally  arc  taxed  to  shareholders  as  dividends  to  the 
extent  of  the  S  corporation’s  accumulated  earnings  and  profits.  Sec.  1.^68. 

The  second  principal  exception  also  applies  to  appreciated  assets  that  ar^  tnfflsf^rnxl  by  C  corporation  to 
an  S  corporation  in  a  carryover  basis  transaction.  •  ;  . 

Sec.  1361.  For  this  purpose,  a  husband  and  wife  and  all  members  of  a  feairty  are  treated  as  one 
shareholder.  Sec.  1361(c)(1).  .  . 

A  single-member  unincorporated  entity  is  disregarded  for  Federal  UJCome'iajs  purptsss,,  unless  its  owner 
elects  to  be  treated  as  a  C  corporation.  Treas,  Reg.  sec.  301.7701-3(b)(l)(i0i  Sole  proprietorships  efrea  are 
conducted  tlirough  legal  entities  for  nontax  reasons.  While  sole  proprietorships  generally  may  have-no  more  than 
one  owner,  a  married  couple  that  files  a  joint  retura  and  jointly  owns  and  operates  a  business  may  piect  to  have  that 
business  treated  as  a  sole  proprietorship  under  section  761(f). 

Treas.  Reg.  sec.  301.7701-2(c)(2)(iv). 

”  Treas.  Reg.  sec.  301.7701-2(c)(2)(v). 

Treas.  Reg.  sec.  301.7701-2(c)(2)(vi). 
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Insurance  Contributions  Act  (“FICA”)/^^  A  similar  tax  is  imposed  on  the  net  earnings  from  self- 
employment  of  an  individual  under  the  Self-Employment  Contributions  Act  (“SECA”)/*’ 

The  SECA  tax  rate  is  the  combined  employer  and  employee  rate  for  FICA  taxes.'**  Under 
the  OASDI  component,  the  rate  of  tax  is  12.4  percent  and  the  amount  of  earnings  subject  to  this 
component  is  capped  at  $127,200  for  2017.  Under  the  HI  component,  the  rate  is  2.9  percent,  and 
the  amount  of  self-employment  income  subject  to  the  HI  component  is  not  capped.  An 
additional  0.9  percent  HI  tax  applies  to  self-employment  income  in  excess  of  the  same  threshold 
amount  that  is  applicable  under  FICA  (reduced  by  FICA  wages). 

For  SECA  tax  purposes,  net  earnings  from  self-employment  generally  includes  the  gross 
income  derived  by  an  individual  from  any  trade  or  business  carried  on  by  the  individual,  less  the 
deductions  attributable  to  the  trade  or  business  that  are  allowed  under  the  self-employment  tax 
rules."*^  Net  earnings  fron!  self-employment  generally  includes  the  distributive  share  of  income 
or  loss  from  any  trade  or  business  of  a  partnership  in  which  the  individual  is  a  partner. 

Specified  types  of  income  or  loss  are  excluded,  such  as  rentals  from  real  estate  in  certain 
circumstances,  dividends  and  interest,  and  gains  or  loss  from  the  sale  or  exchange  of  a  capital 
asset  or  from  timber,  certain  minerals,  or  other  property  that  is  neither  inventory  nor  held 
primarily  for  sale  to  customers. 


See  Chapter  2 1  of  the  Code. 

See.  1401. 

■”  The  FICA  tax  has  two  eoniponents.  Under  the  old-age,  survivors^,  disability  insurance  component 
(“OASDI”),  the  rate  of  tax  is  12.4  percent,  half  of  which  is  imposed  on  lhe;4^^yer,  and  the  other  half  of  which  is 
imposed  on  the  employee.  The  amount  of  wages  subject  to  this  component  «  Capped  at  $127,200  for  2017.  Under 
the  hospital  insurance  (“HI”)  component,  the  rate  is  2.9  percent,  also  split  equally  between  the  employer  and  the 
employee.  The  amount  of  wages  subject  to  the  HI  component  of  the  tax  is  not  capped.  The  employee  portion  of  the 
HI  tax  under  FICA  (not  the  employer  portion)  is  increased  by  an  additional  tax  of  0.9  percent  on  wages  received  in 
excess  of  a  tlireshold  amount.  The  tlireshold  amount  for  the  additional  0.9  percent  is  $250,000  in  the  case  of  a  joint 
return,  $  1 25,0()0  ip  the  case  of  a  imrried  individual  filing  a  separate  return,  and  $200,000  in  any  otlier  case.  The 
threshold  amoMl  teirotJbdeJced  for  inflation.  The  wages  of  individuals  employed  by  a  business  in  any  fonn  (for 
example,  a  generally  are  subject  to  the  FICA  tax.  The  employee  portion  of  the  FICA  tax  is  collected 

through  withfjQ&feg  frpffl  wages.  Secs.  3 1 0 1 ,  3 1 02,  and  3111. 

detennining  net  earnings  from  self-employment,  taxpayers  arc  permitted  a  deduction 
from  net  earnings  from  self-employment  equal  to  the  product  of  the  taxpayer’s  net  earnings  (determined  without 
regard  to  this  deduction)  and  one-half  of  the  sum  of  the  rates  for  OASDI  (12.4  percent)  and  HI  (2.9  percent),  i.e., 
7,65  percent  of  net  earnings.  This  deduction  reflects  the  fact  that  the  FICA  rates  apply  to  an  employee’s  wages, 
whieii  do  not  include  FICA  taxes  paid  by  the  employer,  whereas  a  self-employed  individual’s  net  earnings  are 
economically  the  equivalent  of  an  employee’s  wages  plus  the  employer  share  of  FICA  taxes.  The  deduction  is 
intended  to  provide  parity  between  FICA  and  SECA  taxes.  In  addition,  self-employed  individuals  may  deduct  one- 
half  of  self-employment  taxes  for  income  tax  purposes  under  section  164(0. 
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An  S  coqDoration  shareholder’s  pro  rata  share  of  S  corporation  income  is  not  subject  to 
SECA  tax.'*^  Nevertheless,  courts  have  held  that  an  S  corporation  shareholder  is  subject  to  FICA 
tax  on  the  amount  of  his  or  her  reasonable  compensation,  even  though  the  amount  may  have 
been  characterized  by  the  taxpayer  as  other  than  wages.  This  treatment  differs  from  a  partner’s 
distributive  share  of  income  or  loss  from  the  partnership’s  trade  or  business,  which  is  generally 
subject  to  SECA  tax.  However,  in  determining  a  limited  partner’s  net  earnings  from  self- 
employment,  an  exclusion  is  generally  provided  for  his  or  her  distributive  share  of  partnership 
income  or  loss.  The  exclusion  does  not  apply  with  respect  to  guaranteed  payments  to  the  limited 
partner  for  services  actually  rendered  to  or  on  behalf  of  the  partnership  to  the  extent  that  those 
payments  are  established  to  be  in  the  nature  of  remuneration  for  those  services.'*'* 

Under  the  Social  Security  Act,  OASDl  taxes  are  directed  to  Treasury  trust  funds  that 
provide  Social  Security  benefits,  and  HI  taxes  are  directed  to  the  Federal  Hospital  Insurance 
Trust  Fund. 


Description  of  Proposal 

Qualified  business  income  of  an  individual  from  a  partnership,  S  corporation,  or  sole 
proprietorship  is  subject  to  Federal  income  tax  at  a  rate  no  higher  than  25  percent.  Qualified 
business  income  means,  generally,  all  net  business  income  from  a  passive  business  activity  plus 
the  capital  percentage  of  net  business  income  from  an  active  business  activity,  reduced  by 
carryover  business  losses  and  by  certain  net  business  losses  from  the  current  year,  as  determined 
under  the  provision. 


Determmation  of  rate 


The  provision  provides  that  an  individual’s  tax  is  reduced  to  reflect  a  maximum  rate  of 
25  percent  on  qualified  business  income.'*^ 

Taxable  income  (reduced  by  net  capital  gain)  that  is  less  than  the  maximum  dollar 
ainount  for  the  25-percent  rate  bracket  applicable  to  the  taxpayer,  is  subject  to  tax  at  the  lower 
rate  brackets  applicable  to  the  taxpayer. 

Taxable  income  (reduced  by  net  capital  gain)  that  exceeds  the  maximum  dollar  amount 
for  the  25-percent  rate  bracket  applicable  to  the  taxpayer,  and  that  is  less  than  or  equal  to 
qualified  business  income,  is  subject  to  tax  at  a  rate  of  25  percent.  However,  taxable  income 
(reduced  by  net  capital  gain)  that  exceeds  the  maximum  dollar  amount  for  the  25-percent  rate 


See  Rev.  Rul.  59-221,  1959-1  C.B.  225,  and  Rev.  Rul.  74-44,  1974-1  C.B.  287.  This  treatment  differs 
from  a  partner’s  distributive  share  of  income  or  loss  from  the  partnership’s  trade  or  business,  which  is  generally 
subject  to  SECA  tax,  as  described  below.  Sec.  1402(a). 

Sec.  1402(a). 

For  taxable  years  beginning  after  December  31,  2017,  under  other  provisions  of  the  bill,  the  regular 
individual  income  tax  rate  schedule  provides  rates  of  12,  25,  35,  and  39.6  percent.  Sec  section  1001  of  the  bill 
(Reduction  and  simplification  of  individual  income  tax  rates). 
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bracket  applicable  to  the  taxpayer,  and  that  exceeds  qualified  business  income,  is  subject  to  tax 
in  the  next  higher  rate  brackets. 

The  provision  provides  that  a  25-percent  tax  rate  applies  generally  to  dividends  received 
from  a  real  estate  investment  trust  (other  than  any  portion  that  is  a  capital  gain  dividend  or  a 
qualified  dividend),  and  applies  generally  to  dividends  that  are  includable  in  gross  income  from 
certain  cooperatives. 

Qualified  business  income 

Qualified  business  income  is  defined  as  the  sum  of  100  percent  of  any  net  business 
income  derived  from  any  passive  business  activity  plus  the  capital  percentage  of  net  business 
income  derived  from  any  active  business  activity,  reduced  by  the  sum  of  1 00  percent  of  any  net 
business  loss  derived  from  any  pSs^ve  business  activity,  30  percent  (except  as  otherwise 
provided  in  the  case  of  speciffeid  Service  activities  or  in  the  case  of  a  taxpayer  election  to  prove 
out  a  different  percentage,  below)  of  any  net  business  loss  derived  from  any  active  business 
activity,  and  any  carryover  business  loss  determined  for  the  preceding  taxable  year.  Qualified 
business  income  does  not  include  income  from  a  business  activity  that  exceeds  these 
percentages. 

Passive  business  activity  and  active  business  activity 

A  business  activity  means  an  activity  that  involves  the  conduct  of  any  trade  or  business. 

A  taxpayer’s  activities  include  those  conducted  through  partnerships,  S  corporations,  and  sole 
proprietorships.  An  activity  has  the  same  meaning  as  under  the  present-law  passive  loss  rules 
(section  469).  As  provided  in  regulations  under  those  rules,  a  taxpayer  may  use  any  reasonable 
method  of  applying  the  relevant  facts  and  circumstances  in  grouping  activities  together  or  as 
separate  activities  (through  rental  activities  generally  may  not  be  grouped  with  other  activities 
unless  together  they  constitute  an  appropriate  economic  unit,  and  grouping  real  property  rentals 
with  personal  property  rentals  is  not  permitted).  It  is  intended  that  the  activity  grouping  the 
taxpayer  has  selected  under  the  passive  loss  rules  is  required  to  be  used  for  purposes  of  the 
passthrough  rate  rules.  For  example,  an  individual  taxpayer  has  an  interest  in  a  bakery  and  a 
movie  theater  in  Baltimore,  and  a  bakery  and  a  movie  theatre  in  Philadelphia.  For  purposes  of 
the  passive  loss  rules,  the  taxpayer  has  grouped  them  as  two  activities,  a  bakery  activity  and  a 
movie  theatre  activity.  The  taxpayer  must  group  them  the  same  way,  that  is  as  two  activities,  a 
bakery  activity  and  a  movie  theatre  activity,  for  purposes  of  rules  of  this  provision. 

Regulatory  authority  is  provided  to  require  or  permit  grouping  as  one  or  as  multiple  . 
activities  in  particular  circumstances,  in  the  case  of  specified  services  activities  that  woolijte 
treated  as  a  single  employer  under  broad  related  party  rules  of  present  law.  ,  ■ 

A  passive  business  activity  generally  has  the  same  meaning  as  a  passive  activity  under 
the  present-law  passive  loss  rules.  However,  for  this  purpose,  a  passive  business  activity  is  not 
defined  to  exclude  a  working  interest  in  any  oil  or  gas  property  that  the  taxpayer  holds  directly  or 
through  an  entity  that  does  not  limit  the  taxpayer’s  liability.  Rather,  whether  the  taxpayer 
materially  participates  in  the  activity  is  relevant.  Further,  for  this  purpose,  a  passive  business 
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activity  does  not  include  an  activity  in  connection  with  a  trade  or  business  or  in  connection  with 
the  production  of  income. 

An  active  business  activity  is  an  activity  that  involves  the  conduct  of  any  trade  or 
business  and  that  is  not  a  passive  activity.  For  example,  if  an  individual  has  a  partnership 
interest  in  a  manufacturing  business  and  materially  participates  in  the  manufacturing  business,  it 
is  considered  an  active  business  activity  of  the  individual. 

Net  business  income  or  loss 


To  determine  qualified  business  income  requires  a  calculation  of  net  business  income  or 
loss  from  each  of  an  individual’s  passive  business  activities  and  active  business  activities.  Net 
business  income  or  loss  is  determined  separately  for  each  business  activity. 

Net  business  income  is  determined  by  appropriately  netting  items  of  income,  gain, 
deduction  and  loss  with  respect  to  the  business  activity.  The  determination  takes  into  account 
these  amounts  only  to  the  extent  the  amount  affects  the  determination  of  taxable  income  for  the 
year.  For  example,  if  in  a  taxable  year,  a  business  activity  has  1 00  of  ordinary  income  from 
inventory  sales,  and  makes  an  expenditure  of  25  that  is  required  to  be  capitalized  and  amortized 
over  5  years  under  applicable  tax  rules,  the  net  business  income  is  100  minus  5  (current-year 
ordinary  amortization  deduction),  or  95.  The  net  business  income  is  not  reduced  by  the  entire 
amount  of  the  capital  expenditure,  only  by  the  amount  deductible  in  determining  taxable  income 
for  the  year. 

Net  business  income  or  loss  also  includes  any  amounts  received  by  the  individual 
taxpayer  as  wages,  director’s  fees,  guaranteed  payments  and  amounts  received  from  a 
partnership  other  than  in  the  individual’s  capacity  as  a  partner,  that  are  properly  attributable  to  a 
business  activity.  For  example,  if  an  individual  shareholder  of  an  S  corporation  engaged  in  a 
business  activity  is  paid  wages  or  director’s  fees  by  the  S  corporation,  the  amount  of  wages  or 
director’s  fees  is  included  in  net  business  income  or  loss  with  respect  to  the  business  activity. 
This  rule  is  intended  to  ensure  that  the  amount  eligible  for  the  25-percent  tax  rate  is  not 
erroneously  reduced  because  of  compensation  for  services  or  other  specified  amounts  that  are 
paid  separately  (or  treated  as  separate)  from  the  individual’s  distributive  share  of  passthrough 
income. 

Net  business  income  or  loss  does  not  include  specified  investment-related  income, 
deductions,  or  loss.  Specifically,  net  business  income  does  not  include  (1)  any  item  taken  into 
account  in  determining  net  long-term  capital  gain  or  net  long-term  capital  loss,  (2)  dividends, 
income  equivalent  to  a  dividend,  or  payments  in  lieu  of  dividends,  (3)  interest  income  other  than 
that  which  is  properly  allocable  to  a  trade  or  business,  (4)  the  excess  of  gain  over  loss  from 
commodities  transactions,  other  than  those  entered  into  in  the  normal  course  of  the  trade  or 
business  or  with  respect  to  stock  in  trade  or  property  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  the  trade  or  business,  property  used  in  the  trade  or  business,  or  supplies 
regularly  used  or  consumed  in  the  trade  or  business,  (5)  the  excess  of  foreign  currency  gains  over 
foreign  currency  from  section  988  transactions,  other  than  transaction^  dkectly  related  to 
the  business  need|(;:'ef  ii<e  business  activity,  (6)  net  income  from  notional  praidpsil  contracts, 
other  than  clearlyldea^.fied  hedging  transactions  that  are  treated  as  ordinary  {te.,  not  treated  as 
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capital  assets),  and  (7)  any  amount  received  from  an  annuity  that  is  not  used  in  the  trade  or 
business  of  the  business  activity.  Net  business  income  does  not  include  any  item  of  deduction  or 
loss  properly  allocable  to  such  income. 

Carryover  business  loss 


Solely  for  purposes  of  determining  qualified  business  income  eligible  for  a  maximum  rate 
of  25  percent,  the  carryover  business  loss  from  the  preceding  taxable  year  reduces  qualified 
business  mcome  in  the  current  taxable  year.'**’  The  carryover  business  loss  is  the  excess  of  (1) 

100  percent  of  any  net  business  loss  derived  from  any  passive  business  activity,  30 
jj@feefrf  (jg^cept  as  otherwise  provided  under  rules  for  determining  the  capital  percentage,  below) 
■Qf  aity:pSf  business  loss  derived  from  any  active  business  activity,  and  any  carryover  business 
loss  datesfriined  for  the  preceding  taxable  year,  over  (2)  the  sum  of  1 00  percent  of  any  net 
business  income  derived  from  any  passive  business  activity  plus  the  capital  percentage  of  net 
business  income  derived  from  any  active  business  activity.  There  is  no  time  limit  on  carryover 
business  losses.  For  example,  an  individual  has  two  business  activities  that  give  rise  to  a  net 
business  loss  of  30  and  40,  respectively,  in  year  one,  giving  rise  to  a  carryover  business  loss  of 
70  to  year  two.  If  the  two  business  activities  each  give  rise  to  net  business  income  of  20  in  year 
two,  a  carrx'Dver  basiness  loss  of  30  is  carried  to  year  three  (that  is,  <70>  -  (20  +  20)  =  <30>). 

Capital  percentage 

The  capital  percentage  is  the  percentage  b^^ess  income  from  an  active  business 
activity  that  is  included  in  qualified  business  income.,  . . ,  ;  *' 

In  general,  the  capital  percentage  is  30  pepsefrt.  ejctept  as  provided  in  the  case  of 
application  of  an  increased  percentage  for  capitai-intensive  business  activities,  in  the  case  of 
specified  service  activities,  and  in  the  case  of  application  of  the  rule  for  capital-intensive 
specified  service  activities. 

The  capital  percentage  is  reduced  if  the  portion  of  net  business  income  represented  by  the 
sum  of  wages,  director’s  fees,  guaranteed  payments  and  amounts  received  from  a  partnership 
other  than  in  the  individual’s  capacity  as  a  partner,  that  are  properly  attributable  to  a  business 
activity  exceeds  the  difference  between  100  percent  and  the  capital  percentage.  For  example,  if 
net  business  income  from  an  individual’s  active  business  activity  conducted  through  an  S 
corporation  is  100,  including  75  of  wages  that  the  S  corporation  pays  the  individual,  the 
otherwise  applicable  capital  percentage  is  reduced  from  30  percent  to  25  percent. 

Increased  percentaue  for  capital-intensive  business  activities.-A  taxpayer  may  elect  the 
application  of  an  increased  percentage  with  respect  to  any  active  business  activity  other  than  a 
specified  service  activity  (described  below).  The  election  applies  for  the  taxable  year  it  is  made 


The  dclcrmination  of  carryover  business  purposes  of  delennining  the  amount  of  qualified 

business  income  eligible  for  a  maximum  rate  of  25  does  not  affect  the  extent  to  which  items  of  income, 

gain,  deduction,  and  loss  arc  included  in  taxable  income.  For  example,  the  carryforward  of  net  operating  losses  and 
the  treatment  of  passive  activity  losses  continue  to  affect  the  dclcnnination  of  taxable  income  as  provided  in  sections 
1 72  and  469,  respectively. 
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and  each  of  the  next  four  taxable  years.  The  election  is  to  be  made  no  later  than  the  due  date 
(including  extensions)  of  the  return  for  the  taxable  year  made,  and  is  irrevocable.  The 
percentage  under  the  election  is  the  applicable  percentage  (described  below)  for  the  five  taxable 
years  of  the  election. 

Calculation  of  applicable  percentaee.-The  applicable  percentage  is  the  percentage 
applied  in  lieu  of  the  capital  percentage  in  the  case  of  an  election  with  respect  to  capital-intensive 
business  activities,  or  with  respect  to  capital-intensive  specified  service  activities  (below).  Once 
an  election  is  made,  the  applicable  percentage  (not  the  capital  percentage)  determines  the  portion 
of  the  net  business  income  or  loss  from  the  activity  for  the  taxable  year  that  is  taken  into  account 
in  determining  qualified  business  income  subject  to  Federal  income  tax  at  a  rate  no  higher  than 
25  percent. 

determined  by  dividing  (1)  the  specified  return  on  capital  for 
the  activityi.ffir^|!  the  taxpayer’s  net  business  income  derived  from  that 

activity  fofj|pS^E«S!S^iiife."^Cspecified  return  on  capital  for  any  active  business  activity  is 
determinea;^'  j05jidup^^^  rate  of  return  times  the  asset  balance  for  the  activity  for  the 

taxable  yea^%<|r«|i5^'^.,^'?^iact  by  interest  expense  deducted  by  the  activity  for  the 
taxable  ye^f-  for  this  purpose  is  the  short-term  AFR  plus  7  percentage 

points.  The*^^€«fcl^f^1^Wrpose  is  the  adjusted  basis  of  property  used  in  connection 
with  the  acfck’i^^  of taxable  year,  determined  without  taking  into  account  of 
basis  adju^rdffit£‘iS3B>ti&flKS"depsset?!iation  under  section  168(k)  or  expensing  under  section  179. 

In  the  case  of  an  active  business  activity  conducted  through  a  partnership  or  S  corporation,  the 
taxpayer  takes  into  account  his  distributive  share  of  the  asset  balance  of  the  partnership’s  or  S 
corporation’s  adjusted  basis  of  property  used  in  connection  with  the  activity.  Property  used  in 
connection  with  an  activity  is  property  described  in  section  1221(a)(2),  which  includes  property 
of  a  character  which  is  subject  to  the  allowance  for  depreciation  provided  in  section  167  and  real 
property  used  in  the  trade  or  business.  For  example,  if  an  individual’s  active  business  activity 
has  on  hand  at  the  end  of  the  taxable  year  machinery  with  an  adjusted  basis  of  100  (determined 
without  taking  into  account  basis  adjustments  for  bonus  depreciation  under  section  168(k)  or 
expensing  under  section  179)  and  cash  of  50,  then  the  asset  balance  for  the  activity  is  100. 
Regulatory  authority  is  provided  to  ensure  that  in  determining  asset  balance,  no  amount  is  taken 
into  account  for  more  than  one  activity. 

Specified  service  activities.-ln  the  case  of  an  active  business  activity  that  is  a  specified 
service  activity,  generally  the  capital  percentage  is  0  and  the  percentage  of  any  net  business  loss 
from  the  specified  service  activity  that  is  taken  into  account  as  qualified  business  income  is  0 
percent.  Regulatory  authority  is  provided  to  treat  all  specified  services  activities  of  an  individual 
as  a  single  business  activity  to  the  extent  the  activities  would  be  treated  as  a  single  employer  for 
purposes  of  aggregation  rules. 

A  specified  service  activity  means  any  trade  or  business  activity  involving  the 
performance  of  services  in  the  fields  of  health,  law,  engineering,  architecture,  accounting, 
actuarial  science,  performing  arts,  consulting,  athletics,  financial  services,  brokerage  services, 
any  trade  or  business  where  the  principal  asset  of  such  trade  or  business  is  the  reputation  or  skill 
of  one  or  more  of  its  employees,  or  investing,  trading,  or  dealing  in  securities,  partnership 
interests,  or  commodities.  For  this  purpose  a  security  and  a  commodity  have  the  meanings 
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provided  in  the  rules  for  the  mark-to-market  accounting  method  for  dealers  in  securities  (sections 
475(c)(2)  and  475(e)(2),  respectively). 


Capital-intensive  specified  service  activities.-A  taxpayer  may  annually  elect  the 
application  of  an  increased  percentage  with  respect  to  any  active  business  activity  that  is 
specified  service  activity,  provided  the  applicable  percentage  for  the  taxable  year  is  at  least  10 
percent. 

Self-employment  tax 

The  proposal  provides  that  only  the  labor  percentage  of  gross  income  iifedt^tions 
from  a  tade  or  business  carried  on  by  an  individual,  including  an  individual or  S 
corpoijdion  shareholder  in  a  trade  or  business  carried  on  by  a  partnership  of are 
taken  into  account  in  determining  net  earnings  from  self-employment.  The  labor  percentage  is 
the  excess  (expressed  as  a  percentage)  of  one  minus  the  capital  percentage  (or  applicable 
percentage,  as  the  case  may  be). 

Thus,  the  proposal  provides  that  net  earnings  from  self-employment  generally  include  the 
individual’s  pro  rata  share  of  nonseparately  computed  income  or  loss  from  any  trade  or  business 
of  an  S  corporation  in  which  the  individual  is  a  stockholder.  Proper  adjustment  is  made  for 
wages  paid  in  a  trade  or  business  carried  on  by  an  S  corporation  to  a  taxpayer  who  is  a 
shareholder.  For  example,  an  S  corporation  shareholder  is  paid  wages  of  20  with  respect  to  a 
trade  or  business  conducted  by  the  S  corporation,  and  after  the  deduction  for  wages,  and  has  a 
pro  rata  share  of  income  from  the  S  corporation  of  100.  Assume  the  labor  percentage  is  70 
percent.  In  determining  net  earnings  from  self-employment,  the  20  of  wages  is  added  to  the  100 
pro  rata  share  before  applying  the  labor  percentage  of  70  percent  (120  x  .7  =  84).  The  84  amount 
is  then  reduced  by  the  wages  of  20,  yielding  net  earnings  from  self-employment  of  64.  Present- 
law  rules  imposing  FICA  tax  on  the  wages  of  20  are  not  changed  by  the  provision. 

The  proposal  repeals  the  present-law  exclusion  for  a  limited  partner’s  distributive  share 
of  partnership  income  or  loss  in  determining  net  earnings  from  self-employment  (including 
repeal  of  the  exception  for  partnership  guaranteed  payments  in  the  nature  of  remuneration  for 
services).  Thus,  under  the  proposal,  limited  partners  are  treated  the  same  as  other  partners  for 
purposes  of  determining  net  earnings  from  self-employment. 

The  proposal  modifies  the  exceptions  that  apply  in  determining  net  earnings  from  self- 
employment  by  providing  that  rentals  from  real  estate  and  personal  property  leased  with  the  real 
estate  are  not  among  the  exceptions.  The  proposal  retains  the  present-law  exceptions  for 
dividends  and  interest,  and  gains  or  loss  from  the  sale  or  exchange  of  a  capital  asset,  or  gains  or 
losses  from  other  property  that  is  neither  inventory  nor  held  primarily  for  sale  to  customers. 

Effective  Date 


The  provision  is  effective  for  taxable  years  beginning  after  December  31,  2017.  A 
transition  rule  provides  that  for  fiscal  year  taxpayers  whose  taxable  year  includes  December  3 1 , 
2017,  a  proportional  benefit  of  the  reduced  rate  under  the  provision  is  allowed  for  the  period 
beginning  January  1 , 201 8,  and  ending  on  the  day  before  the  beginning  of  the  taxable  year 
beginning  after  December  31,  2017. 
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B.  Simplification  and  Reform  of  Family  and  Individual  Tax  Credits 


1.  Enhancement  of  child  tax  credit  and  family  tax  credit 

Present  Law 


An  individual  may  claim  a  tax  credit  for  each  qualifying  child  under  the  age  of  1 7.  The 
amount  of  the  credit  per  child  is  $1,000.  A  child  who  is  not  a  citizen,  national,  or  resident  of  the 
United  States  cannot  be  a  qualifying  child. 

The  aggregate  amount  of  child  credits  that  may  be  claimed  is  phased  out  for  individuals 
with  income  over  certain  threshold  amounts.  Specifically,  the  otherwise  allowable  child  tax 
credit  is  reduced  by  $50  for  each  $1,000  (or  fraction  thereof)  of  modified  adjusted  gross  income 
(“AGI”)  over  $75,000  for  single  individuals  or  heads  of  households,  $1 10,000  for  married 
individuals  filing  joint  returns,  and  $55,000  for  married  individuals  filing  separate  returns.  For 
purposes  of  this  limitation,  modified  AGI  includes  certain  otherwise  excludable  income  earned 
by  U.S.  citizens  or  residents  living  abroad  or  in  certain  U.S.  territories. 

The  credit  is  allowable  against  both  the  regular  tax  and  the  alternative  minimum  tax 
(“AMT”).  To  the  extent  the  child  credit  exceeds  the  taxpayer’s  tax  liability,  the  taxpayer  is 
eligible  for  a  refundable  credit"*’  (the  “additional  child  tax  credit”)  equal  to  15  percent  of  earned 
income  in  excess  of  $3,000  (the  “earned  income”  formula). 

Families  with  three  or  more  children  may  determine  the  additional  child  tax  credit  using 
the  “alternative  formula,”  if  this  results  in  a  larger  credit  than  determined  under  the  earned 
income  formula.  Under  the  alternative  formula,  the  additional  child  tax  credit  equals  the  amount 
by  which  the  taxpayer’s  Social  Security  taxes  exceed  the  taxpayer’s  earned  income  credit 
(“EIC”). 


Earned  income  is  defined  as  the  sum  of  wages,  salaries,  tips,  and  other  taxable  employee 
compensation  plus  net  self-employment  earnings.  At  the  taxpayer’s  election,  combat  pay  may  be 
treated  as  earned  income  for  these  purposes.  Unlike  the  EIC,  which  also  includes  the  preceding 
items  in  its  definition  of  earned  income,  the  additional  child  tax  credit  is  based  only  on  earned 
income  to  the  extent  it  is  included  in  computing  taxable  income.  For  example,  some  ministers’ 
parsonage  allowances  are  considered  self-employment  income,  and  thus  are  considered  earned 
income  for  purposes  of  computing  the  EIC,  but  the  allowances  are  excluded  from  gross  income 
for  individual  income  tax  purposes,  and  thus  are  not  considered  earned  income  for  purposes  of 
the  additional  child  tax  credit  since  the  income  is  not  included  in  taxable  income. 

Any  credit  or  refund  allowed  or  made  to  an  individual  under  this  provision  (including  to 
any  resident  of  a  U.S.  possession)  is  not  taken  into  account  as  income  and  is  apt  be  taken  into 
account  as  resources  for  the  month  of  receipt  and  the  following  two  months  for  purposes  of 
determining  eligibility  of  such  individual  or  any  other  individual  for  benefits  of  assistance,  or  the 


The  refundable  credit  may  not  exceed  the  maximum  credit  per  child  of  $1,000. 


UST  001013 


23 


TREAS-1 7-0313-1-000034 


amount  or  extent  of  benefits  or  assistance,  under  any  Federal  program  or  under  any  State  or  local 
program  financed  in  whole  or  in  part  with  Federal  funds. 

Description  of  Proposal 

The  proposal  consolidates  the  child  tax  credit  into  a  new  family  tax  credit.  The  family 
credit  consists  of  a  $1,600  credit  per  qualifying  child  under  the  age  of  17,  and  $300  for  each  of 
the  taxpayer  (both  spouses  in  the  case  of  married  taxpayers  filing  a  joint  return)  and  each 
dependent  of  the  taxpayer  who  is  not  a  qualifying  child  under  age  1 7. 

The  proposal  generally  retains  the  present-law  definition  of  dependent.  However,  under 
the  proposal,  a  qualifying  child  is  eligible  for  the  $1,600  credit  only  if  such  child  is  a  citizen  or 
national  of  the  United  States. 

The  family  credit  phases  out  AGl  of  $230,000  for  married  taxpayers  filing  joint  returns 
and  $1 15,000  for  other  individuals.  The  credit  is  refundable  under  rules  similar  to  the  present 
law  additional  child  tax  credit.  That  is,  to  the  extent  the  credit  exceeds  the  taxpayer’s  tax 
liability,  the  taxpayer  is  eligible  for  a  refundable  credit  equal  to  15  percent  of  earned  income  in 
excess  of  $3,000. The  refundable  credit  is  limited  to  $1,000  times  the  number  of  qualifying 
children  under  the  age  of  17  claimed  on  the  return.  This  $1,000  dollar  limitation  is  indexed  for 
inflation. 

The  proposal  requires  that  the  taxpayer  include  the  name  and  taxpayer  identification 
number  of  each  qualifying  child  and  dependent  on  the  tax  return  for  each  taxable  year.  In  the 
case  of  a  refundable  child  tax  credit,  the  taxpayer  must  include  the  taxpayer’s  Social  Security 
number  on  the  tax  return  for  the  taxable  year  (in  the  case  of  a  joint  return  either  spouse’s  Social 
Security  number  will  suffice)."^^ 

The  $300  credit  for  the  taxpayer,  spouse,  and  non-child  dependents  of  the  taxpayer 
expires  for  taxable  years  beginning  after  December  31,  2022. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

2.  Repeal  of  credit  for  the  elderly  and  permanently  disabled 

Present  Law 


Certain  taxpayers  who  are  over  the  age  of  65  or  retired  on  account  of  permanent  and  total 
disability  may  claim  a  nonrefundable  credit.  The  maximum  credit  is  15  percent  of  $5,000  for  a 


The  alternate  formula  deseribed  in  the  present  law  seetion  applies  to  the  refundable  portion  of  the  family 
eredit  as  well. 

See  deseription  of  see.  1 10.3  of  the  bill. 
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return  where  one  individual  qualifies  and  $7,500  on  a  joint  return  where  both  spouses  qualify.^® 
Thus,  the  maximum  credit  amounts  are  $750  and  $1,125,  respectively. 

The  credit  base  is  reduced  by  one  half  of  the  amount  by  which  the  taxpayer's  adjusted 
gross  income  exceeds  $7,500  if  the  taxpayer  is  unmarried,  $10,000  if  the  taxpayer  is  married  and 
files  a  joint  return,  or  $5,000  if  the  taxpayer  is  married  and  files  a  separate  return.^'  Thus,  the 
credit  base  is  phased  down  to  zero  when  adjusted  gross  income  exceeds  $1 7,500  for  an 
unmarried  person,  $20,000  for  a  married  couple  filing  a  joint  return  where  only  one  sponsie 
qualifies  for  the  credit,  $25,000  for  a  joint  return  where  both  spouses  qualify,  and  $12,500  for  a 
married  person  filing  a  separate  return. 

Additionally,  the  credit  base  is  reduced  by  certain  items  of  income  otherwise  exempt 
from  tax:  (1)  benefits  under  Title  II  of  the  Social  Security  Act;  (2)  retirement  benefits  under  the 
Railroad  Retirement  Act  of  1974;  (3)  disability  benefits  paid  by  the  Veterans  Administration, 
except  for  benefits  payable  on  account  of  personal  injuries  or  sickness  resulting  from  active 
service  in  the  armed  forces;  and  (4)  pensions,  annuities,  and  disability  benefits  exempted  from 
tax  by  any  provision  not  in  the  Code.^^ 

To  qualify  for  the  credit,  a  taxpayer  must,  at  the  end  of  the  taxable  year,  be  at  least  65 
ye&tS  oM  Or  retired  on  account  of  permanent  and  total  disability.  Permanent  and  total  disability 
exists  if  the  time  of  retirement,  the  taxpayer  was  “unable  to  engage  in  any  substantial  gainful 
reason  of  any  medically  determinable  physical  or  mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has  lasted  or  can  be  expected  to  last  for  a  continuous  period 
of  not  less  than  12  months. 


Description  of  Proposal 

The  proposal  repeals  the  credit  for  the  elderly  and  permanently  disabled. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


See.  22(a). 
See.  22(d). 
See.  22(e)(.^) 
”  See.  22(b). 
See.  22(e)(.3) 
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3.  Repeal  of  credit  for  adoption  expenses 


Present  Law 


In  general 

A  tax  credit  is  allowed  for  qualified  adoption  expenses  paid  or  incurred  by  a  taxpayer 
subject  to  a  maximum  credit  amount  per  eligible  child. An  eligible  child  is  an  individual  who; 
(1)  has  not  attained  age  18;  or  (2)  is  physically  or  mentally  incapable  of  caring  for  himself  or 
herself  The  maximum  credit  is  applied  per  child  rather  than  per  year.  Therefore,  while 
qualified  adoption  expenses  may  be  incurred  in  one  or  more  taxable  years,  the  tax  credit  per 
adoption  of  an  eligible  child  may  not  exceed  the  maximum  credit. 

For  taxable  years  beginning  in  2017,  the  maximum  credit  amount  is  $13,570,  and  the 
credit  is  phased  out  ratably  for  taxpayers  with  modified  adjusted  gross  income  (“AGI”)  above  a 
certain  amount.  In  2017,  the  phase  out  range  begins  at  modified  AGI  of  $203,540,  with  no  credit 
allowed  for  taxpayers  with  a  modified  AGI  of  $243,540.  Modified  AGI  is  the  sum  of  the 
taxpayer’s  AGI  plus  amounts  excluded  from  income  under  sections  91 1, 931,  and  933  (relating 
to  the  exclusion  of  income  of  U.S.  citizens  or  residents  living  abroad;  residents  of  Guam, 
American  Samoa,  and  the  Northern  Mariana  Islands  and  residents  of  Puerto  Rico,  respectively). 

Special  needs  adoptions 

In  the  case  of  a  special  needs  adoption  finalized  during  a  taxable  year,  the  taxpayer  may 
claim  as  an  adoption  credit  the  amount  of  the  maximum  credit  minus  the  aggregate  qualified 
adoption  expenses  with  respect  to  that  adoption  for  all  prior  taxable  years.  A  special  needs  child 
is  an  eligible  child  who  is  a  citizen  or  resident  of  the  United  States  whom  a  State  has  determined: 
( 1 )  cannot  or  should  not  be  returned  to  the  home  of  the  birth  parents;  and  (2)  has  a  specific  factor 
or  condition  (such  as  the  child’s  ethnic  background,  age,  or  membership  in  a  minority  or  sibling 
group,  or  the  presence  of  factors  such  as  medical  conditions,  or  physical,  mental,  or  emotional 
handicaps)  because  of  which  the  child  cannot  be  placed  with  adoptive  parents  without  adoption 
assistance. 

Qualified  adoption  expenses 

Qualified  adoption  expenses  are  reasonable  satii  necessary  adoption  fees,  court  costs, 
attorney  fees,  and  other  expenses  that  are:  (1)  directly  related  to,  and  the  principal  purpose  of 
which  is  for,  the  legal  adoption  of  an  eligible  child  by  the  taxpayer;  (2)  not  incurred  in  violation 
of  State  or  Federal  law,  or  in  carrying  out  any  surrogate  parenting  arrangement;  (3)  not  for  the 
adoption  of  the  child  of  the  taxpayer’s  spouse;  and  (4)  not  reimbursed  (e.g.,  by  an  employer). 

Descriptioo  of  Proposal 

The  proposal  repeals  the  credit  for  adoption  expenses. 


55  Sec.  23. 
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Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

4.  Termination  of  credit  for  interest  on  certain  home  mortgages 

Present  Law 


Qualified  governmental  units  can  elect  to  exchange  all  or  a  portion  of  their  qualified 
mortgage  bond  authority  for  authority  to  issue  mortgage  credit  certificates  (“MCCs”).^^  MCCs 
entitle  homebuyers  to  a  nonrefundable  income  tax  credit  for  a  specified  percentage  of  interest 
paid  on  mortgage  loans  on  their  principal  residences.  The  tax  credit  provided  by  the  MCC  may 
be  carried  forward  three  years.  Once  issued,  an  MCC  generally  remains  in  effect  as  long  as  the 
residence  being  financed  is  the  certificate-recipient’s  principal  residence.  MCCs  generally  are 
subject  to  the  same  eligibility  and  targeted  area  requirements  as  qualified  mortgage  bonds. 

Description  of  Proposal 

No  credit  is  allowed  with  respect  to  any  MCC  issued  after  December  31,  2017. 

Effective  Date 


The  provision  applies  to  taxable  years  ending  after  December  3 1 , 201 7.  Credits  continue 
for  interest  paid  on  mortgage  loans  on  principal  residences  for  which  MCCs  have  been  issued  on 
or  before  December  31,  2017. 

5.  Repeal  of  credit  for  plug-in  electric  drive  motor  vehicles 

Present  Law 


A  credit  is  available  for  new  four-wheeled  vehicles  (excluding  low  speed  vehicles  and 
vehicles  weighing  14,000  pounds  or  more)  propelled  by  a  battery  with  at  least  4  kilowatt-hours 
of  electricity  that  can  be  charged  from  an  external  source.^*  The  base  credit  is  $2,500  plus  $417 
for  each  kilowatt-hour  of  additional  battery  capacity  in  excess  of  4  kilowatt-hours  (for  a 
maximum  credit  of  $7,500).  Qualified  vehicles  are  subject  to  a  200,000  vehicle-per- 
manufacturer  limitation.  Once  the  limitation  has  been  reached  the  credit  is  phased  down  over 
four  calendar  quarters. 


Description  of  Proposal 

The  proposal  repeals  the  credit  for  plug-in  electric  drive  motor  vehicles. 


Sec.  25. 

”  Sec.  143. 
Sec.  30D. 
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Effective  Date 


The  proposal  is  effective  for  vehicles  placed  in  service  in  taxable  years  beginning  after 
December  31,  2017. 

6.  Social  security  requirement  for  refundable  portion  of  child  credit,  American  Refundable 
Credit  Program  Integrity 


Present  Law 


Earned  income  credit 


Low  and  moderate-income  taxpayers  may  be  eligible  for  the  refundable  earned  income 
credit  (“EIC”).  Eligibility  for  the  EIC  is  based  on  the  taxpayer’s  earned  income,  adjusted  gross 
income,  investment  income,  filing  status,  and  work  status  in  the  United  States.  The  amount  of 
the  EIC  is  based  on  the  presence  and  number  of  qualifying  children  in  the  worker’s  family,  as 
well  as  on  adjusted  gross  income  and  earned  income. 

The  earned  income  credit  generally  equals  a  specified  percentage  of  earned  income^^  up 
to  a  maximum  dollar  amount.  The  maximum  amount  applies  over  a  certain  income  range  and 
then  diminishes  to  zero  over  a  specified  phase-out  range.  For  taxpayers  with  earned  income  (or 
adjusted  gross  income  (“AGI”)),  if  greater)  in  excess  of  the  beginning  of  the  phase-out  range,  the 
maximum  EIC  amount  is  reduced  by  the  phase-out  JC3t&5llul?s:plied  by  the  amount  of  earned 
income  (or  AGI,  if  greater)  in  excess  of  the  begini1lngvOfilj.^f»hase-out  range.  For  taxpayers  with 
earned  income  (or  AGI,  if  greater)  in^xecgs  of  tha®c4  of  th^phase-out  range,  no  credit  is 
allowed.  ♦ 

♦ 

An  individual  is  not  eligible  EIC  if  ftie  a^egSte  amount  of  disqualified  income 

of  the  taxpayer  for  the  taxable  year  ea^esds  $3|450  (fe  201'^.  This  threshold  is  indexed  for 
inflation.  Disqualified  income  is  the  sum  iutetest^xable  and  tax-exempt);  (2)  dividends; 
(3)  net  rent  and  royalty  income  (if  g^c^T  (4)jcg:g^al  gains  net  income;  and  (5)  net 

passive  income  (if  p^ter  than  zero)  that  is  not  self-employment  income. 

The  EIC  ii&  a  refundable  credit,  meaning  that  if  the  amount  of  the  credit  exceeds  the 
taxpayer’s  Federal  income  tax  liability,  the  excess  is  payable  to  the  taxpayer  as  a  direct  transfer 
payment. 

Child  tax  credit**” 

An  individual  may  claim  a  tax  credit  of  $1,000  for  each  qualifying  child  under  the  age  of 
1 7.  A  child  who  is  not  a  citizen,  national,  or  resident  of  the  United  States  cannot  be  a  qualifying 
child. 


’’  Earned  income  is  defined  as  (1)  wages,  salaries,  lips,  and  other  employee  compensation,  but  only  if  such 
amounts  arc  includible  in  gross  income,  plus  (2)  the  amount  of  the  individual’s  net  sclf-cmploymcnt  earnings. 

“  See  description  of  sec.  1101  of  the  bill  for  tlie  proposal’s  modifications  to  the  child  tax  credit. 
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The  aggregate  amount  of  allowable  child  credits  is  phased  out  for  individuals  with 
income  over  certain  threshold  amounts.  Specifically,  the  otherwise  allowable  aggregate  child  tax 
credit  (“CTC”)  amount  is  reduced  by  $50  for  each  $1,000  (or  fraction  thereof)  of  modified 
adjusted  gross  income  (“modified  AGI”)  over  $75,000  for  single  individuals  or  heads  of 
households,  $1 10,000  for  married  individuals  filing  joint  returns,  and  $55,000  for  married 
individuals  filing  separate  returns.  For  purposes  of  this  limitation,  modified  AGI  includes  certain 
otherwise  excludable  income^*  earned  by  U.S.  citizens  or  residents  living  abroad  or  in  certain 
U.S.  territories. 

The  child  tax  credit  is  allowable  against  both  the  regular  tax  and  the  alternative  minimum 
tax  (“AMT”).  To  the  extent  the  credit  exceeds  the  taxpayer’s  tax  liability,  the  taxpayer  is  eligible 
for  a  refundable  credit  (the  “additional  child  tax  credit”)  equal  to  15  percent  of  earned  income  in 
excess  of  a  threshold  dollar  amount  of  $3,000  (the  “earned  income”  formula). 

Families  with  three  or  more  qualifying  children  may  determine  the  additional  child  tax 
credit  using  the  “alternative  formula”  if  this  results  in  a  larger  credit  than  determined  under  the 
earned  income  formula.  Under  the  alternative  formula,  the  additional  child  tax  credit  equals  the 
tjynOuftt  !by  which  the  taxpayer’s  Social  Security  taxes  exceed  the  taxpayer’s  EIC. 

As  with  the  EIC,  earned  income  is  defined  as  the  sum  of  wages,  salaries,  tips,  and  other 
tax^e.&jiployee  compensation  plus  net  self-employment  earnings.  Unlike  the  EIC,  the 
aidilittdaal  child  tax  credit  is  based  on  earned  income  only  to  the  extent  it  is  included  in 
computing  taxable  income.  For  example,  some  ministers’  parsonage  allowances  are  considered 
self-employment  income  and  thus  are  considereil  earned  income  for  purposes  of  computing  the 
EIC,  but  the  allowances  are  excluded  from  gross  income  for  individual  income  tax  purposes  and 
thus  are  not  considered  earned  income  for  purposes  of  the  additional  child  tax  credit. 

American:  Opportunit\'  credit^^ 

The  American  Opportunity  credif  provi&s  individuals  with  a  tax  credit  of  up  to  $2,500 
per  eligible  student  per  year  for  quali;Bed  and  related  expenses  (including  course 
materials)  paid  for  each  of  the  first  four  years  of  the  student’s  post-secondary  education  in  a 
degree  or  certificate  program.  The  credit  rate  is  1 00  percent  on  the  first  $2,000  of  qualified 
tuition  and  related  expenses,  and  25  percent  on  the  next  $2,000  of  qualified  tuition  and  related 
expenses. 

The  American  Opportunity  credit  is  phased  out  ratably  for  taxpayers  with  modified  AGI 
between  $80,000  and  $90,000  ($160,000  and  $180,000  for  married  taxpayers  filing  a  joint 
return).  The  credit  may  be  claimed  against  a  taxpayer’s  AMT  liability. 


See.  911. 

“  See  deseription  of  see.  1201  of  the  bill  for  the  proposal’s  modifications  to  the  American  Opportunity 

credit. 
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Forty  percent  of  a  taxpayer’s  otherwise  allowable  modified  credit  is  refundable.  A 
refundable  credit  is  a  credit  which,  if  the  amount  of  the  credit  exceeds  the  taxpayer’s  Federal 
income  tax  liability,  the  excess  is  payable  to  the  taxpayer  as  a  direct  transfer  payment. 

No  credit  is  allowed  to  a  taxpayer  who  fails  to  include  the  taxpayer  identification  number 
of  the  student  to  whom  the  qualified  tuition  and  related  expenses  relate. 

Taxpayer  identification  number  requirements 

Any  individual  filing  a  U.S.  tax  return  is  required  to  state  his  or  her  taxpayer 
identification  number  on  such  return.  Generally,  a  taxpayer  identification  number  is  the 
individual’s  Social  Security  number  (“SSN”).^-^  However,  in  the  case  of  an  individual  who  is  not 
eligible  to  be  issued  an  SSN,  but  who  has  a  tax  filing  obligation,  the  Internal  Revenue  Service 
(“IRS”)  issues  an  individual  taxpayer  identification  number  (“ITIN”)  for  use  in  connection  with 
the  individual’s  tax  filing  requirements.^  An  individual  who  is  eligible  to  receive  an  SSN  may 
not  obtain  an  ITIN  for  purposes  of  his  or  her  tax  filing  obligations.^’^  An  ITIN  does  not  provide 
eligibility  to  work  in  the  United  States  or  claim  Social  Security  benefits. 

Examples  of  individuals  who  are  not  eligible  for  SSNs,  but  potentially  need  ITINs  in 
order  to  file  U.S.  returns  include  a  nonresident  alien  filing  a  claim  for  a  reduced  withholding  rate 
under  a  U.S.  income  tax  treaty,  a  nonresident  alien  required  to  file  a  U.S.  tax  return,*’^  an 
individual  who  is  a  U.S.  resident  alien  under  the  substantial  presence  test  and  who  therefore  must 
file  a  U.S.  tax  return,*’^  a  dependent  or  spouse  of  the  prior  two  categories  of  individuals,  or  a 
dependent  or  spouse  of  a  nonresident  alien  visa  holder. 

An  individual  is  ineligible  for  the  EIC  (but  not  the  child  tax  credit)  if  he  or  she  does  not 
include  a  valid  SSN  and  the  qualifying  child’s  valid  SSN  (and,  if  married,  the  spouse’s  SSN)  on 
his  or  her  tax  return.  For  these  purposes,  the  Code  defines  an  SSN  as  a  Social  Security  number 
issued  to  an  individual,  other  than  an  SSN  issued  to  an  individual  solely  for  the  purpose  of 
applying  for  or  receiving  federally  funded  benefits.  If  an  individual  fails  to  provide  a  correct 

taxpayer  identification  number,  such  omission  will  be  treated  as  a  mathematical  or  clerical  error 
by  the  IRS. 


“  See.  6109(a). 

^  Treas.  Reg.  See.  .301.6109-l(d)(.3)(i). 

Treas.  Reg.  See.  .'101.6109-l(d)(.3)(ii). 

“  For  instanee,  in  the  ease  of  an  individual  that  has  ineome  which  is  cfTcctively  connected  with  a  United 
States  trade  or  business,  such  as  the  performance  of  personal  services  in  the  United  States. 

Such  an  individual  would  have  a  filing  requirement  without  regard  to  whether  the  individual  is  lawfully 
present  or  has  work  authorization. 

“  Sec.  205(c)(2)(B)(i)(II)  (and  that  portion  of  sec.  205(c)(2)(B)(i)(IIl)  relating  to  it)  of  the  Social  Security 
Act. 
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A  taxpayer  who  resides  with  a  qualifying  child  may  not  claim  the  EIC  with  respect  to  the 
qualifying  child  if  such  child  does  not  have  a  valid  SSN.  The  taxpayer  also  is  ineligible  for  the 
EIC  for  workers  without  children  because  he  or  she  resides  with  a  qualifying  child.  However,  if 
a  taxpayer  has  two  or  more  qualifying  children,  some  of  whom  do  not  have  a  valid  SSN,  the 
taxpayer  may  claim  the  EIC  based  on  the  number  of  qualifying  children  for  whom  there  are  valid 
SSNs. 


Description  of  Proposal 

The  proposal  provides  that  a  taxpayer  must  have  a  Social  Security  number valid 
for  employment  in  the  United  States  (that  is,  the  taxpayer  must  be  a  United  States  citron, 
permanent  resident,  or  have  a  visa  that  allows  him  or  her  to  work  temporarily  in  the  United 
States)  in  order  to  claim  the  refundable  portion  of  the  CTC.  Additionally,  under  the  proposal 
taxpayers  who  use  as  their  taxpayer  identification  number  a  Social  Security  number  issued  for 
non-work  reasons,  such  as  for  purposes  of  receiving  Federal  benefits  or  for  any  other  reason,  are 
not  eligible  for  the  refundable  portion  of  the  CTC  or  EIC. 

Additionally,  the  proposal  provides  that  in  order  to  claim  the  Ara^tfican  Opportunity 
credit,  the  identification  number  provided  with  respect  to  the  student  yithom  the  tuition  and 
related  expenses  relates  is  a  Social  Security  number.  ,  «< 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 
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C.  Simplification  and  Reform  of  Education  Incentives 


i^j^tpnerican  opportunity  tax  credit  and  repeal  of  lifetime  learning  credit 

Present  Law 


American  Opportunity  credit 

The  American  Opportunity  credit  provides  individuals  with  a  tax  credit  of  up  to  $2,500 
per  eligible  student  per  year  for  qualified  tuition  and  related  expenses  (including  course 
materials)  paid  for  each  of  the  first  four  years  of  the  student’s  post-secondary  education  in  a 
degree  or  certificate  program.  The  credit  rate  is  1 00  percent  on  the  first  $2,000  of  qualified 
tuition  and  related  expenses,  and  25  percent  on  the  next  $2,000  of  qualified  tuition  and  related 
expenses.  The  credit  may  not  be  claimed  for  more  than  four  taxable  years  with  respect 
student 

The  American  Opportunity  credit  is  phased  out  ratably  for  taxpayers  with  modi^if^^^:^.- 
between  $80,000  and  $90,000  ($160,000  and  $180,000  for  married  taxpayers  filing  a 
return).  The  credit  may  be  claimed  against  a  taxpayer’s  AMT  liability. 

Forty  percent  of  a  taxpayer’s  otherwise  allowable  modified  credit  is  refundable.  A 
refundable  credit  is  a  credit  which,  if  the  amount  of  the  credit  exceeds  the  taxpayer’s  Federal 
income  tax  liability,  the  excess  is  payable  to  the  taxpayer  as  a  direct  transfer  payment. 

A  taxpayer  may  not  claim  the  American  Opportunity  credit  if  the  qualified  tuition  and 
related  expenses  for  the  enrollment  or  attendance  of  a  student,  if  such  student  has  been  convicted 
of  a  Federal  or  State  felony  offense  consisting  of  the  possession  or  distribution  of  a  controlled 
substance  before  the  end  of  the  taxable  year.^^ 

Lifetime  learning  credit 

Individual  taxpayers  may  be  eligible  to  claim  a  nonrefundable  credit,  the  Lifetime 
Learning  credit,  against  Federal  income  taxes  equal  to  20  percent  of  qualified  tuition  and  related 
expenses  incurred  during  the  taxable  year  on  behalf  of  the  taxpayer,  the  taxpayer’s  spouse,  or 
any  dependents.  Up  to  $10,000  of  qualified  tuition  and  related  expenses  per  taxpayer  return  are 
eligible  for  the  Lifetime  Learning  credit  (i.e.,  the  maximum  credit  per  taxpayer  return  is  $2,000). 

In  contrast  to  the  American  Opportunity  credit,  a  taxpayer  may  claim  the  Lifetime 
Learning  credit  for  an  unlimited  number  of  taxable  years. Also  in  contrast  to  the  American 
Opportunity  credit,  the  maximum  amount  of  the  Lifetime  Learning  credit  that  may  be  claimed  on 
a  taxpayer’s  return  does  not  vary  based  on  the  number  of  students  in  the  taxpayer’s  family — that 
is,  the  Araerican  Opportunity  credit  is  computed  on  a  per-student  basis  while  the  Lifetime 
Learning  credit  is  computed  on  a  family-wide  basis.  The  Lifetime  Learning  credit  amount  that  a 


Sec.  25A(b)(2)(D). 
Sec.  25A(a)(2). 
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taxpayer  may  otherwise  claim  is  phased  out  ratably  for  taxpayers  with  modified  AGI  between 
$56,000  and  $66,000  ($1 12,000  and  $132,000  for  married  taxpayers  filing  a  joint  return)  in 
2017. 


Description  of  Proposal 

The  proposal  modifies  the  American  Opportunity  credit^'  by  providing  that  a  credit  may 
be  claimed  with  respect  to  a  student  for  five  taxable  years  (rather  than  four  taxable  years  under 
present  law).  For  a  credit  claimed  with  respect  to  the  student’s  fifth  taxable  year,  the  credit  is 
half  the  value  of  the  AOTC  that  is  applicable  to  the  first  four  taxable  years  (the  refundable 
portion  of  the  credit  is  40-percent  of  the  half-value  credit). 

The  proposal  repeals  the  provision  that  denies  the  credit  with  respect  to  qualified  tuition 
and  related  expenses  for  the  enrollment  or  attendance  of  any  student  who  has  been  convicted  of  a 
felony  offense  consisting  of  the  possession  or  distribution  of  a  controlled  substance. 

The  proposal  repeals  the  lifetime  learning  credit. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

2.  Consolidation  and  modification  of  education  savings  rules 

Present  Law 


Coverdell  education  savings  accounts 

A  Coverdell  education  savings  account  is  a  trust  or  custodial  account  created  exclusively 
for  the  pur|>ose  of  pa^/ing  qualified  education  expenses  of  a  named  beneficiary.’^  Annual 
contributions  to  Coverdell  education  savings  accounts  may  not  exceed  $2,000  per  designated 
beneficiary  and  may  not  be  made  after  the  designated  beneficiary  reaches  age  1 8  (except  in  the 
case  of  a  special  needs  beneficiary).  The  contribution  limit  is  phased  out  for  taxpayers  with 
modified  AGI  between  $95,000  and  $1 10,000  ($190,000  and  $220,000  for  married  taxpayers 
filing  a  joint  return);  the  AGI  of  the  contributor,  and  not  that  of  the  beneficiary,  controls  whether 
a  contribution  is  permitted  by  the  taxpayer. 

Earnings  on  contributions  to  a  Coverdell  education  savings  account  generally  are  subject 
to  tax  when  withdrawn.’-^  However,  distributions  from  a  Coverdell  education  savings  account 


”  The  proposal  also  repeals  the  Hope  eredit,  a  preeursor  to  the  American  Opportunity  credit  which  since 
2009  has  been  largely  superseded  in  the  Code  by  the  American  Opportunity  credit. 

Sec.  5.30. 

In  addition,  Coverdell  education  savings  accounts  arc  subject  to  the  unrelated  business  income  tax 
imposed  by  section  511. 
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are  excludaMe  gross  income  of  the  distributee  {i.e.,  the  student)  to  the  extent  that  the 

distribution  dot  exceed  the  qualified  education  expenses  incuired  by  the  beneficiary  during 
the  year  the  diltitbuboB  is  made.  The  earnings  portion  of  a  Covcrdell  education  savings  account 
distribution  to-  pay  qualified  education  exposes  is  includible  in  the  gross  income  of  the 

distributee  and  generally  is  subject  to  an  additionail  lO-pefc^ni;  tax.’"* 

Tax-free  (and  free  of  additional  lO-percent  isfc^ftiaasfers  or  rollovers  of  account  balances 
from  one  Coverdell  education  savings  account  bea^fidg  ^iid  beneficiary  to  another  Coverdell 
education  savings  account  benefiting  another  beneficiary  (as  well  as  redesignations  of  the  named 
beneficiary)  are  permitted,  provided  that  the  new  beneficiary  is  a  member  of  the  family  of  the 
prior  beneficiary  and  is  under  age  30  (except  in  the  case  of  a  special  needs  beneficiary).  In 
general,  any  balance  remaining  in  a  Coverdell  education  savings  account  is  deemed  to  be 
distributed  within  30  days  after  the  tli^t  the  beneficiary  reaches  age  30  (or,  if  the  beneficiary 
dies  before  attaining  age  30,  within  30iday^iC>;f  f|ie  date  that  the  beneficiary  dies). 

i 

Qualified  education  expenses  ittoltide  .qpilified  elementary  and  secondary  expenses  and 
qualified  higher  education  expenses.. il^ych'^ieiisSed  education  expenses  generally  include  only 
out-of-pocket  expenses.  They  do  not  include  expenses  covered  by  employer-provided 
educational  assistance  or  scholarships  for  the  benefit  of  the  beneficiary  that  are  excludable  from 
gross  income. 

The  term  qualified  elementary  and  secondary  school  expenses,  means  expenses  for:  ( 1 ) 
tuition,  fees,  academic  tutoring,  special  needs  services,  books,  supplies,  and  other  equipment 
incurred  in  connection  with  the  enrollment  or  attendance  of  the  beneficiary  at  a  public,  private, 
or  religious  school  providing  elementary  or  secondary  education  (kindergarten  through  grade  12) 
as  determined  under  State  law;  (2)  room  and  board,  uniforms,  transportation,  and  supplosie^iary 
items  or  services  (including  extended  day  programs)  required  or  provided  by  such  a  school  in 
connection  with  such  enrollment  or  attendance  of  the  beneficiary;  and  (3)  the  purchase  of  any 
computer  technology  or  equipment  (as  defined  in  section  170(e)(6)(F)(i))  or  internet  access  and 
related  services,  if  such  technology,  equipment,  or  services  are  to  be  used  by  the  beneficiary  and 
the  beneficiary’s  family  during  any  of  the  years  the  beneficiary  is  in  elementary  or  secondary 
school.  Computer  software  primarily  involving  sports,  games,  or  hobbies  is  not  considered  a 
qualified  elementary  and  secondary  school  expense  unless  the  software  is  predominantly 
educational  in  nature. 

The  term  qualified  higher  education  expenses  includes  tuition,  fees^b®|^s,  supplies,  and 
equipment  required  for  the  enrollment  or  attendance  of  the  designated  ben^:^^  at  an  eligible 
education  institution,  regardless  of  whether  the  beneficiary  is  enrolled  at  an  W^le  educational 
institution  on  a  full-time,  half-time,  or  less  than  half-time  basis. Moreover,  qualified  higher 
education  expenses  include  certain  room  and  board  expenses  for  any  period  during  which  the 


’■*  This  lO-pcrccnl  additional  tax  docs  not  apply  if  a  distribution  from  an  education  savings  account  is  made 
on  account  of  the  death  or  of  the  designated  beneficiary,  or  if  made  on  account  of  a  scholarship  received 

by  the  designated  bcncficiaiy. 

Qualified  higher  education  expenses  arc  defined  in  the  same  manner  as  for  qualified  tuition  programs. 
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beneficiary  is  at  least  a  half-time  student.  Qualified  higher  education  expenses  include  expenses 
with  respect  to  undergraduate  or  graduate-level  courses.  In  addition,  qualified  higher  education 
expenses  include  amounts  paid  or  incurred  to  purchase  tuition  credits  (or  to  make  contributions 
to  an  account)  under  a  qualified  tuition  program  for  the  benefit  of  the  beneficiary  of  the 
Coverdell  education  savings  account.^^ 

Section  529  qualified  tuition  programs 

In  general 

A  qualified  tuition  program  is  a  program  established  and  maintained  by  a  State  or  agency 
or  instrumentality  thereof,  or  by  one  or  more  eligible  educational  institutions,  which  satisfies 
certain  requirements  and  under  which  a  person  may  purchase  tuition  credits  or  certificates  on 
behalf  of  a  designated  beneficiary  that  entitle  the  beneficiary  to  the  waiver  or  payment  of 
qualified  higher  education  expenses  of  the  beneficiary  (a  “prepaid  tuition  program”).  Section 
529  provides  specified  income  tax  and  transfer  tax  rules  for  the  treatment  of  accounts  and 
contracts  established  under  qualified  tuition  programs.’^  In  the  case  of  a  program  established 
and  maintained  by  a  State  or  agency  or  instrumentality  thereof,  a  qualified  tuition  program  also 
includes  a  program  under  which  a  person  may  make  contributions  to  an  account  that  is 
established  for  the  purpose  of  satisfying  the  qualified  higher  education  expenses  of  the 
designated  beneficiary  of  the  account,  provided  it  satisfies  certain  specified  requirements  (a 
“savings  account  program”).  Under  both  types  of  qualified  tuition  programs,  a  contributor 
establishes  an  account  for  the  benefit  of  a  particular  designated  beneficiary  to  provide  for  that 
beneficiary’s  higher  education  expenses. 

In  general,  prepaid  tuition  contracts  and  tuition  savings  accounts  established  under  a 
qualified  tuition  program  involve  prepayments  or  contributions  made  by  one  or  more  individuals 
for  the  benefit  of  a  designated  beneficiary.  Decisions  with  respect  to  the  contract  or  account  are 
typically  made  by  an  individual  who  is  not  the  designated  beneficiary.  Qualified  tuition  accounts 
or  contracts  generally  require  the  designation  of  a  person  (generally  referred  to  as  an  “account 
owner”)’^  whom  the  program  administrator  (oftentimes  a  third  party  administrator  retained  by 
the  State  or  by  the  educational  institution  that  established  the  program)  may  look  to  for  decisions, 
recordkeeping,  and  reporting  with  respect  to  the  account  established  for  a  designated  betje&iary. 
The  person  or  persons  who  make  the  contributions  to  the  account  need  not  be  the  same  person 
who  is  regarded  as  the  account  owner  for  purposes  of  administering  the  account.  Under  many 
qualified  tuition  programs,  the  account  owner  generally  has  control  over  the  account  or  contract, 
including  the  ability  to  change  designated  beneficiaries  and  to  withdraw  funds  at  any  time  and 
for  any  purpose.  Thus,  in  practice,  qualified  tuition  accounts  or  contracts  generally  involve  a 


See.  5.30(b)(2)(B). 

For  purposes  of  this  deseription,  the  tenn  “aeeoimt”  is  used  interehangeably  to  refer  to  a  prepaid  tuition 
benefit  eontraet  or  a  tuition  savings  aeeount  established  pursuant  to  a  qualified  tuition  program. 

Seetion  529  refers  to  eontributors  and  designated  benefieiaries,  but  does  not  define  or  otherwise  refer  to 
the  tenn  “aeeount  owner,”  whieh  is  a  eommonly  used  term  among  qualified  tuition  programs. 
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contributor,  a  designated  beneficiary,  an  account  owner  (who  oftentimes  is  not  the  contributor  or 
the  designated  beneficiary),  and  an  administrator  of  the  account  or  contract. 

Qualified  higher  education  expenses 

For  purposes  of  receiving  a  distribution  from  a  qualified  tuition  program  that  qualifies  for 
favorable  tax  treatment  under  the  Code,  qualified  higher  education  expenses  means  tuition,  fees, 
books,  supplies,  and  equipment  required  for  the  enrollment  or  attendance  of  a  designated 
beneficiary  at  an  eligible  educational  institution,  and  expenses  for  special  needs  services  in  the 
case  of  a  special  needs  beneficiary  that  are  incurred  in  connection  with  such  enrollment  or 
attendance.  Qualified  higher  education  expenses  generally  also  include  room  and  board  for 
students  who  are  enrolled  at  least  half-time.  Qualified  higher  education  expenses  include  the 
purchase  of  any  computer  technology  or  equipment,  or  Internet  access  or  related  services,  if  such 
technology  or  services  were  to  be  used  primarily  by  the  beneficiary  during  any  of  the  years  a 
beneficiary  is  enrolled  at  an  eligible  institution. 

Contributions  to  qualified  tuition  programs 

Contributions  to  a  qualified  tuition  program  must  be  made  in  cash.  Section  529  does  not 
impose  a  specific  dollar  limit  on  the  amount  of  contributions,  account  balances,  or  prepaid  tuition 
benefits  relating  to  a  qualified  tuition  account;  however,  the  program  is  required  to  have 
adequate  safeguards  to  prevent  contributions  in  excess  of  amounts  necessary  to  provide  for  the 
beneficiary’s  qualified  higher  education  expenses.  Contributions  generally  are  treated  as  a 
completed  gift  eligible  for  the  gift  tax  annual  exclusion.  Contributions  are  not  tax  deductible  for 
Federal  income  tax  purposes,  although  they  may  be  deductible  for  State  income  tax  purposes. 
Amounts  in  the  account  accumulate  on  a  tax-free  basis  {i.e.,  income  on  accounts  in  the  plan  is 
not  subject  to  current  income  tax). 

A  qualified  tuition  program  may  not  permit  any  contributor  to,  or  designated  beneficiary 
under,  the  program  to  direct  (directly  or  indirectly)  the  investment  of  any  contributions  (or 
earnings  thereon)  more  than  two  times  in  any  calendar  year,  and  must  provide  separate 
accounting  for  each  designated  beneficiary.  A  qualified  tuition  program  may  not  allow  any 
interest  in  an  account  or  contract  (or  any  portion  thereof)  to  be  used  as  security  for  a  loan. 


Description  of  Proposal 

Under  the  proposal,  no  new  contributions  are  permitted  into  Coverdell  savings  accounts 
after  December  31, 2017.  However,  rollovers  of  account  balances  from  one  Coverdell  education 
savings  account  to  another  pre-existing  Coverdell  education  savings  account  benefiting  another 
beneficiary  remain  permitted  after  this  date.  Additionally,  the  proposal  allows  section  529  plans 
to  receive  rollover  contributions  from  Coverdell  education  savings  accounts. 


The  proposal  modifies  section  529  plans  to  allow  such  plans  to  distribute  not  more  than 
$10,000  in  expenses  for  tuition  incurred  during  the  taxable  year  in  connection  with  the 
enrollment  or  attendance  of  the  designated  beneficiary  at  a  public,  private  or  religious  elementary 
or  secondary  school.  This  limitation  applies  on  a  per-student  basis,  rather  than  a  per-account 
basis.  Thus,  under  the  proposal,  although  an  individual  may  be  the  designated  beneficiary  of 
multiple  accounts,  that  individual  may  receive  a  maximum  of  S 1 0,000  in  dlijafeiitions  free  of  tax. 
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regardless  of  whether  the  funds  are  distributed  from  multiple  accounts.  Any  excess  distributions 
received  by  the  individual  would  be  treated  as  a  distribution  subject  to  tax  under  the  general  rules 
of  section  529. 

The  proposal  also  modifies  section  529  plans  to  allow  such  plan  distributions  to  be  used 
for  certain  expenses,  including  books,  supplies,  and  equipment,  required  for  attendance  in  a 
registered  apprenticeship  program.  Registered  apprenticeship  programs  are  apprenticeship 
programs  registered  and  certified  with  the  Secretary  of  Labor. 

Finally,  the  proposal  specifies  that  nothing  in  this  section  shall  prevent  an  unborn  child 
from  qualifying  as  a  designated  beneficiary.  For  these  purposes,  an  unborn  child  means  a  child 
in  utero,  and  the  term  child  w  iitero  means  a  member  of  the  species  homo  sapiens,  at  any  stage  of 
development,  who  is  carried  in  the  womb. 

Effective  Date 


The  proposal  applies  to  contributions  made  in  taxable  years  beginning  after  December 
31,2017. 

3.  Reforms  to  discharge  of  certain  student  loan  indebtedness 

Present  Law 


Gross  income  generally  includes  the  discharge  of  indebtedness  of  the  taxpayer.  Under  an 
exception  to  this  general  rule,  gross  income  does  not  include  any  amount  from  the  forgiveness 
(in  whole  or  in  part)  of  certain  student  loans,  provided  that  the  forgiveness  is  contingent  on  the 
student’s  working  for  a  certain  period  of  time  in  certain  professions  for  any  of  a  broad  class  of 
employers.’^ 

Student  loans  eligible  for  this  special  rule  must  be  made  to  an  individual  to  assist  the 
individual  in  attending  an  educational  institution  that  normally  maintains  a  regular  faculty  and 
curriculum  and  normally  has  a  regularly  enrolled  body  of  students  in  attendance  at  the  place 
where  its  education  activities  are  regularly  carried  on.  Loan  proceeds  may  be  used  not  only  for 
tuition  and  required  fees,  but  also  to  cover  room  and  board  expenses.  The  loan  must  be  made  by 
(1 )  the  United  States  (or  an  instrumentality  or  agency  thereof),  (2)  a  State  (or  any  political 
subdivision  thereof),  (3)  certain  tax-exempt  public  benefit  corporations  that  control  a  State, 
county,  or  municipal  hospital  and  whose  employees  have  been  deemed  to  be  public  employees 
under  State  law,  or  (4)  an  educational  organization  that  originally  received  the  funds  from  which 
the  loan  was  made  from  the  United  States,  a  State,  or  a  tax-exempt  public  benefit  corporation. 

In  addition,  an  individual’s  gross  income  does  not  include  amounts  from  the  forgiveness 
of  loans  made  by  educational  organizations  (and  certain  tax-exempt  organizations  in  the  case  of 
refinancing  loans)  out  of  private,  nongovernmental  funds  if  the  proceeds  of  such  loans  are  used 
to  pay  costs  of  attendance  at  an  educational  institution  or  to  refinance  any  outstanding  student 
loans  (not  just  loans  made  by  educational  organizations)  and  the  student  is  not  employed  by  the 


™  Sec.  108(f). 
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lender  organization.  In  the  case  of  such  loans  made  or  refinanced  by  educational  organizations 
(or  refinancing  loans  made  by  certain  tax-exempt  organizations),  cancellation  of  the  student  loan 
must  be  contingent  on  the  student  working  in  an  occupation  or  area  with  unmet  needs  and  such 
work  must  be  performed  for,  or  under  the  direction  of,  a  tax-exempt  charitable  organization  or  a 
governmental  entity. 

Finally,  an  individual’s  gross  income  does  not  include  any  loan  repayment  amount 
received  under  the  National  Health  Service  Corps  loan  repayment  program,  certain  State  loan 
repayment  programs,  or  any  amount  received  by  an  individual  under  any  State  loan  repayment  or 
loan  forgiveness  program  that  is  intended  to  provide  for  the  increased  availability  of  health  care 
services  in  underserved  or  health  professional  shortage  areas  (as  deteimiaed  by  the  State). 

Description  of  Proposal 

The  proposal  modifies  the  exclusion  of  student  loan  discharges  from  gross  income,  by 
including  within  the  exclusion  certain  discharges  on  account  of  death  or  disability.  Loans 
eligible  for  the  exclusion  under  the  proposal  are  loans  made  by  (1)  the  United  States  (or  an 
instrumentality  or  agency  thereof),  (2)  a  State  (or  any  political  subdivision  thereof),  (3)  certain 
tax-exempt  public  benefit  corporations  that  control  a  State,  county,  or  municipal  hospital  and 
whose  employees  have  been  deemed  to  be  public  employees  under  State  law,  (4)  an  educational 
organization  that  originally  received  the  funds  from  which  the  loan  was  made  from  the  United 
States,  a  State,  or  a  tax-exempt  public  benefit  corporation,  or  (5)  private  education  loans  (for  this 
purpose,  private  education  loan  is  defined  in  section  140(7)  of  the  Consumer  Protection  Act).**® 

Under  the  proposal,  the  discharge  of  a  loan  as  described  above  is  excluded  from  gross 
income  if  the  discharge  was  pursuant  to  the  death  or  total  and  permanent  disability  of  the 
student.** 

Additionally,  the  proposal  modifies  the  gross  income  exclusion  for  amounts  received 
under  the  National  Health  Service  Corps  loan  repayment  program  or  certain  State  loan 
repayment  programs  to  include  any  amount  received  by  an  individual  under  the  Indian  Health 
Service  loan  repayment  program.*^ 


15  U.S.C.  1650(7).  ,  S, 

Although  the  proposal  makes  sp»cillei’efet«iftcfc  to  those  provisions  of  the  Higher  Education  Act  of  1965 
that  discharge  William  D.  Ford  Federal  Din&cl'i^jbi^lhst'gtam  loans.  Federal  Family  Education  Loan  Program  loans, 
and  Federal  Perkins  Loan  Program  loans  in  fepiCaSq  j?f4«iath  and  total  and  pemianent  disability,  the  proposal  also 
contains  a  provision  providing  generally  for  an  exclusion  in  the  case  of  a  student  loan  discharged  on  account  of  the 
death  or  total  and  pemianent  disability  of  the  student,  in  addition  to  tliose  specific  statutory  references. 

Section  1 08  of  the  Indian  Health  Care  Improvement  Act  established  the  Indian  Health  Service  loan 
repayment  program  to  assure  a  sufficient  supply  of  trained  health  professionals  needed  to  provide  health  care 
services  to  Indians.  Pub.  L.  No.  94-437,  as  amended  by  Pub.  L.  No.  100-713,  sec.  108,  and  Pub.  L.  No.  102-573, 
sec.  106,  and  as  amended,  and  peniianently  reauthorized  by  Pub.  L.  No.  1 1 1-148,  sec.  10221. 
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Effective  Date 


The  proposal  applies  to  discb^ges  of  loans  after,  and  amounts  received  after,  December 
31,2017. 

4.  Repeal  of  deduction  for  student  loan  interest 

Present  Law 


Certain  individuals  who  have  paid  interest  on  qualified  education  loans  may  claim  an 
above-the-line  deduction  for  such  interest  expenses,  subject  to  a  maximum  annual  deduction 
limit.^'^  Required  payments  of  interest  generally  do  not  include  voluntary  payments,  such  as 
interest  payments  made  during  a  period  of  loan  forbearance.  No  deduction  is  allowed  to  an 
individual  if  that  individual  is  claimed  as  a  dependent  on  another  taxpayer’s  return  for  the 
taxable  year.^'* 

A  qualified  education  loan  generally  is  defined  as  any  indebtedness  incurred  solely  to  pay 
for  the  costs  of  attendance  (including  room  and  board)  of  the  taxpayer,  the  taxpayer’s  spouse,  or 
any  dependent  of  the  taxpayer  as  of  the  time  the  indebtedness  was  incurred  in  attending  on  at 
least  a  half-time  basis  (1)  eligible  educational  institutions,  or  (2)  institutions  conducting 
internship  or  residency  programs  leading  to  a  degree  or  certificate  from  an  institution  of  higher 
education,  a  hospital,  or  a  health  care  facility  conducting  postgraduate  training.  The  cost  of 
attendance  is  reduced  by  any  amount  excluded  from  gross  income  under  the  exclusions  for 
qualified  scholarships  and  tuition  reductions,  employer-provided  educational  assistance,  interest 
earned  on  education  savings  bonds,  qualified  tuition  programs,  and  Coverdell  education  savings 
accounts,  as  well  as  the  amount  of  certain  other  scholarships  and  similar  payments. 

The  maximum  allowable  deduction  per  year  is  $2,500.*^  For  2017,  the  deduction  is 
phased  out  ratably  for  taxpayers  with  AGI  between  $65,000  and  $80,000  ($135,000  and 
$165,000  for  married  taxpayers  filing  a  joint  return).  The  income  phase-out  ranges  are  indexed 
for  inflation  and  rounded  to  the  next  lowest  multiple  of  $5,000. 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  student  loan  interest. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


See.  221. 

*•'  See.  221(e). 
See.  221(b)(1). 
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5.  Repeal  of  deduction  for  qualified  tuition  and  related  expenses 

Present  Law 

An  individual  is  allowed  an  above-the-Iihe  deduction  for  qualified  tuition  and  related 
expenses  for  higher  education  paid  by  the  iadividtml  during  the  taxable  year.*^  Qualified  tuition 
includes  tuition  and  fees  required  for  die  et&ollnaettt  or  attendance  by  the  taxpayer,  the  taxpayer’s 
spouse,  or  any  dependent  of  the  taxpayer  wj.th  respect  whosm  the  taxpayer  may  claim  a 
personal  exemption,  at  an  eligible  iastitudoa  of  higher  e>iQcation  for  courses  of  instruction  of 
such  individual  at  such  institution,  Tire  expenses  mtistfce  m  connection  with  enrollment  at  an 
institution  of  higher  education  the  tenable  year,' oi  with  an  academic  term  beginning 

during  the  taxable  year  or  durihg  tJfee  fust  three  rarntbs  of  tlie  next  taxable  year.  The  deduction  is 
not  available  for  tuition  and  related  expenses  paid  for  elerrASiitky  or  secondary  education. 

The  maximum  deduction  is  $4,000  for  an  indhndttjai  whose  AGI  for  the  taxable  year  does 
not  exceed  $65,000  ($130,000  in  the  case  of  a  jouft  reutm),  or  $2i(K)0  for  other  individuals  whose 
AGI  does  not  exceed  $80,000  ($160,000  in  the  case  of  a  joint  letum).^"  "No  deduction  is  allowed 
for  an  individual  whose  AGI  exceeds  the  relevant  AGI  limitations,  for  a  married  individual  who 
does  not  file  a  joint  return,  or  for  an  individual  with  respect  to  whom  a  personal  exemption 
deduction  may  be  claimed  by  another  taxpayer  for  the  taxable  year.  The  deduction  is  not 
available  for  taxable  years  beginning  after  December  31,  2016. 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  qualified  tuition  and  related  expenses. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 
6.  Repeal  of  exclusion  for  educational  assistance  programs 

Present  Law 


Up  to  $5,250  annually  of  educational  assistance  provided  by  an  employer  to  an  employee 
is  excludible  from  the  employee’s  gross  income,  provided  that  certain  requirements  are 
satisfied.^*  Nondiscrimination  rules*^  apply  and  the  educational  assistance  must  be  provided 


See.  222(a). 

See.  222(b)(2)(B). 

“  See.  127(a). 

The  employer’s  edueational  assistanee  program  must  not  diseriminate  in  favor  of  highly  compensated 
employees,  within  the  meaning  of  Sec.  414(q).  In  addition,  no  more  than  five  percent  of  the  amounts  paid  or 
incurred  by  the  employer  during  the  year  for  educational  assistance  under  a  qualified  educational  assistance  program 
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pursuant  to  a  separate  written  plan  of  the  employer.  The  exclusion  applies  to  both  graduate  and 
undergraduate  courses,  and  applies  only  with  respect  to  education  provided  to  the  employee  {i.e., 
it  does  not  apply  to  education  provided  to  the  spouse  or  a  child  of  the  employee).  Amounts  that 
are  excludible  from  gross  income  for  income  tax  purposes  are  also  excluded  from  wages  for 
employment  tax  purposes. 

For  purposes  of  the  exclusion,  educational  assistance  means  the  payment  by  an  employer 
of  expenses  incurred  by  or  on  behalf  of  the  employee  for  education  of  the  employee  including, 
but  not  limited  to,  tuition,  fees  and  similar  payments,  books,  supplies,  and  equipment. 
Educational  assistance  also  includes  the  provision  by  the  employer  of  courses  of  instruction  for 
the  employee  (including  books,  supplies,  and  equipment).  Educational  assistance  does  not 
include  (1)  tools  or  supplies  that  may  be  retained  by  the  employee  after  completion  of  a  course, 
(2)  meals,  lodging,  or  transportation,  and  (3)  any  education  involving  sports,  games,  or  hobbies. 

Description  of  Proposal 

The  proposal  repeals  the  exclusions  from  gross  income  and  wages  for  educational 
assistance  programs. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

7.  Repeal  of  exclusion  for  interest  on  United  States  savings  bonds  used  to  pay  higher 
education  tuition  and  fees 


Present  Law 


Interest  earned  on  a  qualified  U.S.  Series  EE  savings  bond  issued  after  1989  is  excludable 
from  gross  income  if  the  proceeds  of  the  bond  upon  redemption  do  not  exceed  qualified  higher 
education  expenses  paid  by  the  taxpayer  during  the  taxable  year.^®  Qualified  higher  education 
expenses  include  tuition  and  fees  (but  not  room  and  board  expenses)  required  for  the  enrollment 
or  attendance  of  the  taxpayer,  the  taxpayer’s  spouse,  or  a  dependent  of  the  taxpayer  at  certain 
eligible  higher  educational  institutions.  The  amount  of  qualified  higher  education  expenses  taken 
into  account  for  purposes  of  the  exclusion  is  reduced  by  the  amount  of  such  expenses  taken  into 
account  in  determining  the  Hope,  American  Opportunity,  or  Lifetime  Leaming  credits  claimed 
by  any  taxpayer,  or  taken  into  account  in  determining  an  exclusion  from  gross  income  for  a 
distribution  from  a  qualified  tuition  program  or  a  Coverdell  education  savings  accounf  with 
respect  to  a  particular  student  for  the  taxable  year. 

The  exclusion  is  phased  out  for  certain  higher-income  taxpayeis,  determined  by  the 
taxpayer’s  modified  AGI  during  the  year  the  bond  is  redeemed.  For  2017,  the  exclusion  is 


can  be  provided  for  the  class  of  individuals  consisting  of  morc-than-fivc-pcrccnt  owners  of  Ihc  employer  and  the 
spouses  or  dependents  of  such  morc-than-fivc-pcrccnt  owners. 

Sec.  135. 
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phased  out  for  taxpayers  with  modified  AGI  between  $78,150  and  $93,150  ($1 17,250  and 
$147,250  for  married  taxpayers  filing  a  joint  return).  To  prevent  taxpayers  from  effectively 
avokling  the  income  phaseout  limitation  through  the  purchase  of  bonds  directly  in  the  child’s 
name,  the  interest  exclusion  is  available  only  with  respect  to  U.S.  Series  EE  savings  bonds  issued 
to  taxpayers  who  are  at  least  24  years  old. 

Description  of  Proposal 

The  proposal  repeals  the  exclusion  of  interest  eaiBed  on  U.S.  Series  EE  savings  bonds. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

8.  Repeal  of  exclusion  fpf  igualified  tuition  reductions 

Present  Law 


Qualified  tuition  reductions  for  certain  education  provided  to  employees  (and  their 
spouses  and  dependents^')  of  certain  educational  organizations  are  excludible  from  gross 
income.  The  tuition  reduction  is  subject  to  nondiscrimination  rules. The  exclusion  generally-  ' 
applies  below  the  graduate  level,  and  to  teaching  and  research  assistants  who  are  students  at 
graduate  level,  but  does  not  apply  to  any  amount  received  by  a  student  that  represents  payment  ' 
for  teaching,  research  or  other  services  by  the  student  required  as  a  condition  for  receiving  the 
tuition  reduction.  Amounts  that  are  excludible  from  gross  income  for  income  tax  purposes  are 
also  excluded  from  wages  for  employment  tax  purposes. 

Description  of  Proposal 

The  proposal  repeals  the  SX<?lusions  from  gross  income  and  wages  for  qualified  tuition 
reductions. 

Effective  Date 

The  proposal  applies  to  amounts  paid  or  incurred  after  December  31,  2017. 


Individuals  dssvTibcd  under  the  nilcs  of  section  132(h). 

'  I'  )  'I 

Educatioffil!  organization  described  in  section  170(b){l)(A){ii).  Sec.  117(d)(2). 

The  exclusion  applies  with  respect  to  highly  compensated  employees,  within  the  meaning  of  Sec. 

4  i4(q),  only  if  such  tuition  reductions  arc  available  on  substantially  the  same  terms  to  each  member  of  a  group  of 
engtloyccs  which  is  defined  under  a  reasonable  classification  established  by  the  employer,  such  tliat  the  benefit  docs 
not  discriminate  in  favor  of  highly  compensated  employees. 
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D.  Simplification  and  Reform  of  Deductions 


1.  Repeal  of  overall  limitation  on  itemized  deductions 


Present  Law 


-  .T  ▼  ' 


allowable  itemized  deductions  (other  than  the 

deductionsg-f^  ll|i;vestment  interest  and  casualty,  theft  or  gambling  losses)  is 

limited  for-;^^a^^^f^pes?'tS^ji1£ffe^taipayers.^^  All  other  limitations  applicable  to  such  deductions 
(such  as  the,i£ippsi8life|Qi^  applied  and,  then,  the  otherwise  allowable  total  amount  of 

itemized  percent  of  the  amount  by  which  the  taxpayer’s  adjusted 

gross  incoKi^]ii3@slgi%as;tl^S^MSmoun^ 

f  ^  ««•  JTj  •if  ••  •Wfc— 

r* . 

For  2017,  the  threshold  amounts  are  $261,500  for  single  taxpayers,  $287,650  for  heads  of 
household,  $313,800  for  married  couples  filing  jointly,  and  $156,900  for  married  taxpayers  filing 
separately.  These  threshold  amounts  are  indexed  for  inflation.  The  otherwise  allowable 
itemized  deductions  may  not  be  reduced  by  more  than  80  percent  by  reason  of  the  overall  limit 
on  itemized  deductions. 


Description  of  Proposal 

The  proposal  repeals  the  overall  limitation  on  itemized  deductions. 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

2.  Modification  of  deduction  for  home  mortgage  interest 

Present  Law 


Deductibility  of  home  mortgage  interest 

a'  -  i  *  * 

As  a  general  matter,  personal  interest  is  not  deductible.  ^  Quaitfied  T^idmce  interest  is 
not  treated  as  personal  interest  and  is  allowed  as  an  itemized  dedtiOtioi),  SUfeiec!t,to  jiiniitations.^^ 
Qualified  residence  interest  means  interest  paid  or  accrued  du^ifi^^ie  taxable; on  either 
acquisition  indebtedness  or  home  equity  indebtedness.  A  qualiftedferiid!effce  t:te;ans  the 
taxpayer’s  principal  residence  and  one  other  residence  of  the  taxpayer' sefected  to  be  a  qualified 
residence.  A  qualified  residence  can  be  a  house,  condominium,  ctxoperali^'e^JMObilie  home,  house 
trailer,  or  boat. 


’•'  See.  68. 

See.  163(h)(1). 

See.  163(h)(2)(D)  and  (h)(3). 
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Acquisition  indebtedness 


Acquisition  indebtedness  is  indebtedness  that  is  incurred  in  acquiring,  cbtistrabiing  or 
ssibstantially  improving  a  qualified  residence  of  the  taxpayer  and  which  seottrss  tbe:r#gidence. 
The  maximum  amount  treated  as  acquisition  indebtedness  is  $1  million  ($500,000  in  the  case  of 
a  married  person  filing  a  separate  return). 

Acquisition  indebtedness  also  includes  indebtedness  from  the  refinancing  of  other 
acquisition  indebtedness  but  only  to  the  extent  of  the  amount  (and  term)  of  the  refinanced 
indebtedness.  Thus,  for  example,  if  the  taxpayer  incurs  $200,000  of  acquisition  indebtedness  to 
acquire  a  principal  residence  and  pays  down  the  debt  to  $150,000,  the  taxpayer’s  acquisition 
indebtedness  with  respect  to  the  residence  cannot  thereafter  be  increased  above  $  1 50,000  (except 
by  indebtedness  incurred  to  substantially  improve  the  residence). 

Interest  on  acquisition  indebtedness  is  allowable  in  computing  alternative  minimum 
taxable  income.  However,  in  the  case  of  a  second  residence,  the  acquisition  indebtedness  may 
only  be  incurred  with  respect  to  a  house,  apartment,  condominium,  or  a  mobile  home  that  is  not 
used  on  a  transient  basis. 

Home  equity  indebtedness 

Home  equity  indebtedness  is  indebtedness  (other  than  acquisition  indebtedness)  secured 
by  a  qualified  residence. 

The  amount  of  home  equity  indebtedness  may  not  exceed  $100,000  ($50,000  in  the  case 
of  a  married  individual  filing  a  separate  return)  and  may  not  exceed  the  fair  market  value  of  the 
residence  reduced  by  the  acquisition  indebtedness. 

Interest  on  home  equity  indebtednelisT^ dot  deductible  in  computing  alternative  minimum 
taxable  income. 

Interest  on  qualifying  home  equity  indebtedness  is  deductible,  regardless  of  how  the 
proceeds  of  the  indebtedness  are  used.  For  example,  personal  expenditures  may  include  health 
costs  and  education  expenses  for  the  taxpayer’s  family  members  or  any  other  personal  expenses 
such  as  vacations,  furniture,  or  automobiles.  A  taxpayer  and  a  mortgage  company  can  contract 
for  the  home  equity  indebtedness  loan  proceeds  to  be  transferred  to  the  taxpayer  in  a  lump  sum 
payment  (e.g.,  a  traditional  mortgage),  a  series  of  payments  {e.g.,  a  reverse  mortgage),  or  the 
lender  may  extend  the  borrower  a  line  of  credit  up  to  a  fixed  limit  over  the  term  of  the  loan  {e.g., 
a  home  equity  line  of  credit). 

Thus,  the  aggregate  limitation  on  the  total  amount  of  a  taxpayer’s  acquisition 
indebtedness  and  home  equity  indebtedness  with  respect  to  a  taxpayer’s  principal  residence  and  a 
second  residence  that  may  give  rise  to  deductible  interest  is  $1,100,000  ($550,000,  for  married 
persons  filing  a  separate  return). 
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Description  of  Proposal 


The  proposal  modifies  the  home  mortgage  interest  deduction  in  the  following  ways. 

First,  under  the  proposal,  only  interest  paid  on  indebtedness  used  to  acquire,  construct  or 
subsPl&t^^ly  improve  the  taxpayer’s  principal  residence  may  feii?gluded  in  the  calculation  of  the 
crec^;  l^s,  under  the  proposal  a  taxpayer  receives  no  credit  ^jlsgerest  paid  on  indebtedness 
used  to  acquire  a  second  home. 

Second,  under  the  proposal,  a  taxpayer  may  treat  no  more  than  $500,000  as  principal 
residence  acquisition  indebtedness  ($250,000  in  the  case  of  married  taxpayers  filing  separately). 
In  the  case  of  principal  residence  acquisition  indebtedness  incurred  before  the  date  of 
introduction  (November  2,  2017),  this  limitation  is  $1,000,000  ($500,000  in  the  case  of  married 
taxpayers  filing  separately). 

Last,  under  the  proposal,  interest  paid  on  home  equity  indebtedness  incurred  after  2017  is 
not  treated  as  qualified  residence  interest,  and  thus  is  not  deductible. 

Effective  Date 


The  proposal  is  effective  for  interest  paid  or  accrued  in  taxable  years  beginning  after 
December  31,  2017. 

3.  Modification  of  deduction  for  taxes  not  paid  or  accrued  in  a  trade  or  business 

Present  Law 


Individuals  are  permitted  a  deduction  for  certain  taxes  paid  or  accrued,  whether  or  not 
incurred  in  a  taxpayer’s  trade  or  business.  These  taxes  are;  (i)  State,  local  real  and  foreign 
property  taxes;^**  (ii)  State  and  local  personal  property  taxes;^^  (iii)  State,  local  and  foreign 
income,  war  profits,  and  excess  profits  taxes. At  the  election  of  the  taxpayer,  an  itemized 


”  Special  rules  apply  in  the  case  of  indebtedness  from  refinancingjekj'^g  principal  residence  acquisition 
indebtedness.  Specifically,  the  $1,000,000  ($500,000  in  the  case  of  married  taxpayers  filing  separately)  limitation 
continues  to  apply  to  any  indebtedness  incurred  on  or  after  November  2,  2017,  to  refinance  qualified  residence 
indebtedness  incurred  before  that  date  to  tlie  extent  the  amount  of  the  indebtedness  resulting  fi-om  the  refinancing 
does  not  exceed  tlie  amount  of  the  refinanced  indebtedness.  Thus,  the  maximum  dollar  amount  that  may  be  treated 
as  principal  residence  acquisition  indebtedness  will  not  decrease  by  reason  of  a  refinancing. 


Sec.  164(a)(1). 


’’  Sec.  164(a)(2). 


Sec.  164(a)(.3).  A  foreign  tax  credit,  in  lieu  of  a  deduction,  is  allowable  for  foreign  taxes  if  the  taxpayer 

so  elects. 
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deduction  may  be  taken  for  State  and  local  general  sales  taxes  in  lieu  of  the  itemized  deduction 
for  State  and  local  income  taxes.'”' 

Property  taxes  ma(y  be  allowed  as  a  deduction  in  computing  adjusted  gross  income  if 
incurred  in  connection  wth  property  used  in  a  trade  or  business;  otherwise  they  are  an  itemized 
deduction.  In  the  case  of  State  and  local  income  taxes,  the  deduction  is  an  itemized  deduction 
notwithstanding  that  the  tax  may  be  imposed  on  profits  from  a  trade  or  business. 

Individuals  also  are  permitted  a  deduction  for  Federal  and  State  generation  skipping 
transfer  tax  (“GST  tax”)  imposed  on  certain  income  distributions  that  are  included  in  the  gross 
income  of  the  distributee. 

In  determining  a  taxpayer’s  alternative  minimum  taxable  income,  no  itemized  deduction 
for  property,  income,  or  sales  tax  is  allowed. 

Description  of  Proposal 

The  proposal  provides  the  following  in  the  case  of  an  individual: 

State,  local  and  foreign  taxes  paid  or  accrued  in  carrying  on  a  trade  or  business  or  an 
activity  described  in  section  212  (relating  to  expenses  for  the  production  of  income)  remain 
deductible  as  under  present  law.  In  the  case  of  other  State  and  local  real  property  taxes,  the 
proposal  lithltejll^ to  $10,000  ($5,000  in  the  case  of  a  married  person  filing  a  separate 
return).  Otltef  seal  property  taxes  and  state  and  local  personal  property  taxes  are  no 

longer  allo>ye4'^^,j^e4uction. 

...  .  V: .  ‘  i  .  .  ,  .  ^ 

State  dttd  idCijiilncome,  war  profits,  and  excess  profits  taxes  paid  or  accrued,  other  than 
those  paid  or  accrued  in  carrying  on  a  trade  or  business  or  an  activity  described  in  section  212, 
are  no  longer  allowed  as  an  itemized  deduction.  The  election  to  deduct  State  and  local  sales  tax 
in  lieu  of  State  and  local  income  taxes  is  repealed. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 


‘®'  Sec.  164(b)(5). 

See  H.  Rep.  No.  i.'?65  lo  accompany  Individual  Income  Tax  Bill  of  1944  (78"'  Cong.,  2d.  Scss.), 
rcprinlcd  at  19  C.B.  8.39  (1944). 

Sec.  164(a)(4). 
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4.  Repeal  of  deduction  for  personal  casualty  and  theft  losses 

Present  Law 

A  taxpayer  may  generally  claim  a  deduction  for  any  loss  sustained  during  the  taxaMe 
year,  not  compensated  by  insurance  or  otherwise.  For  individual  taxpayers,  deductible  losses 
must  be  incurred  in  a  trade  or  business  or  other  profit-seeking  activity  or  consist  of  propetty 
losses  arising  from  fire,  storm,  shipwreck,  or  other  casualty,  or  from  theft.  Personal  casually 
or  theft  losses  are  deductible  only  if  they  exceed  $100  per  casualty  or  theft.  In  addition, 
aggregate  net  casualty  and  theft  losses  are  deductible  only  to  the  extent  they  exceed  1 0  percent  of 
an  individual  taxpayer’s  adjusted  gross  income. 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  personal  casualty  and  theft  losses.  However, 
notwithstanding  the  repeal  of  the  deduction,  the  proposal  rstiains  the  benefit  of  the  deduction,  as 
modified  by  the  Disaster  Tax  Relief  and  Airport  and  AiryifSv  Extension  Act  of  2017’“^  for  those 
individuals  who  sustained  a  personal  casualty  loss  arising  ftom  hurricanes  Harvey,  Irma  or 
Maria. 


Effective  Date 


The  proposal  i$  effective  for  taxable  years  beginning  after  December  3 1,  2017. 
5.  Limitation  on  wagering  losses 


Present  Law 


Losses  sustained  during  the  taxable  year  on  wagering  transactions  are  allowed  as  a 
deduction  only  to  the  extent  of  the  gains  during  the  taxable  year  from  such  transactions. 

Description  of  Proposal 

The  proposal  clarifies  the  scope  of  “losses  from  wagering  transactions”  as  that  term  is 
used  in.  section  165(d).  The  proposal  provides  that  this  term  includes  any  deduction  otherwise 
.  allowable  under  chapter  1  of  the  Code  incurred  in  carrying  on  any  wagering  transaction. 

The  proposal  is  intended  to  clarify  that  the  limitation  on  losses  from  wagering 
transactions  applies  not  only  to  the  actual  costs  of  wagers  incurred  by  an  individual,  but  to  other 
expenses  incurred  by  the  individual  in  connection  with  the  conduct  of  that  individual’s  gambling 


‘®‘'  Sec.  165(c). 

Pub.  L.  No.  115-6.3. 
Sec.  165(d). 
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activity.'”’  The  proposal  clarifies,  for  iitstaiice,  an  individual’s  otherwise  t^lJ^Sble  expenses  in 
traveling  to  or  from  a  casino  are  subject  to  the  limitation  under  section  1 65(d)’ 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 ,  20 1 7. 
6,  Ma'<3*»5cations  to  the  deduction  for  charitable  contributions 

Present  Law 


SiQ  gep.eral 

The  Internal  Revenue  Code  allows  taxpayers  to  reduce  their  income  tax  liability  by 
taking  deductions  for  contributions  to  certain  organizations,  including  charities.  Federal,  State, 
local  and  Indian  tribal  governments,  and  certain  other  organizations. 

To  be  deductible,  a  charitable  contribution  generaliy  must  meet  several  threshold 
requirements.  First,  the  recipient  of  the  trah;g&¥vmust  be  eligible  to  receive  charitable 
contributions  (i.e.,  an  organization  or  entity, ||^||ibed  in  section  170(c)).  Second,  the  transfer 
must  be  made  with  gratuitous  intent  and  without  the  expectation  of  a  benefit  of  substantial 
economic  value  in  return.  Third,  the  transfer  must  be  complete  and  generally  must  be  a  transfer 
of  a  donor’s  entire  interest  in  the  contributed  property  {i.e.,  not  a  contingent  or  partial  interest 
contribution).  To  qualify  for  a  current  year  charitable  deduction,  payment  of  the  contribution 
must  be  made  within  the  taxable  year.  Fourth,  the  transfer  must  be  of  money  or  property — 
contributions  of  services  are  not  deductible. Finally,  the  transfer  must  be  substantiated  and  in 
the  proper  form. 

As  also  discussed  below,  special  rules  limit  a  taxpayer’s  charitable  contributions  in  a 
given  year  to  a  perc/estage  of  income,  and  those  rules,  in  part,  turn  on  whether  the  organization 
receiving  the  contributions  is  a  public  charity  or  a  private  foundation.  Other  special  rules 
determine  the  deductible  value  of  contributed  property  for  each  type  of  property. 


The  proposal  thus  reverses  the  result  reached  by  the  Tax  Court  in  Ronald  A.  Mayo  v.  Commissioner, 

1.^6  T.C.  81  (201 1).  In  that  case,  tlie  Court  held  that  a  taxpayer’s  expenses  incurred  in  the  conduct  of  the  trade  or 
business  of  gambling,  other  titan  the  cost  of  wagers,  were  not  limited  by  sec.  1 65(d),  and  were  thus  deductible  under 
sec.  162(a). 

Sec.  170(a)(1). 

For  example,  as  discussed  in  greater  detail  below,  the  value  of  time  spent  volunteering  for  a  charitable 
organization  is  not  deductible.  Incidental  expenses  such  as  mileage,  supplies,  or  other  expenses  incurred  while 
volunteering  for  a  charitable  organization,  however,  may  be  deductible. 
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Contributions  of  partial  interests  in  property 


In  aeneral 

In  general,  a  charitable  deduction  is  not  allowed  for  income,  estate,  or  gift  tax  purposes  if 
the  donor  transfers  an  interest  in  property  to  a  charity  while  retaining  an  interest  in  that  property 
or  transferring  an  interest  in  that  property  to  a  noncharity  for  less  than  full  and  adequate 
consideration.*'”  This  rule  of  nondeductibility,  often  referred  to  as  the  partial  interest  rule, 
generally  prohibits  a  charitable  deduction  for  contributions  of  income  interests,  remainder 
interests,  or  rights  to  use  property. 

A  charitable  contribution  deduction  generally  is  not  allowable  for  a  contribution  of  a 
future  interest  in  tangible  personal  property. '  ’ '  For  this  purpose,  a  future  interest  is  one  “in 
which  a  donor  purports  to  give  tangible  personal  property  to  a  charitable  organization,  but  has  an 
understanding,  arrangement,  agreement,  etc.,  whether  written  or  oral,  with  the  charitable 
organization  that  has  the  effect  of  reserving  to,  or  retaining  in,  such  donor  a  right  to  the  use, 
possession,  or  enjoyment  of  the  property.”"^ 

A  gift  of  an  undivided  portion  of  a  donor’s  entire  interest  in  property  generally  is  not 
treated  as  a  nondeductible  gift  of  a  partial  interest  in  property. '  For  this  purpose,  an  undivided 
portion  of  a  donor’s  entire  interest  in  property  must  consist  of  a  fraction  or  percentage  of  each 
and  every  substantial  interest  or  right  owned  by  the  donor  in  such  proper^  and  must  extend  over 
the  entire  term  of  the  donor’s  interest  in  such  property.  A  gift  generally  is  treated  as  a  gift  of 
an  undivided  portion  of  a  donor’s  entire  interest  in  property  if  the  donee  is  given  the  right,  as  a 
tenant  in  common  with  the  donor,  to  possession,  dominion,  and  control  of  the  property  for  a 
portion  of  each  year  appropriate  to  its  interest  in  such  property."^ 


Other  exceptions  to  the  partial  interest  rule  are  provided  for,  among  other  interests: 

( 1 )  remainder  interests  in  charitable  remainder  annuity  trusts,  charitable  remainder  unitrusts,  and 
pooled  income  funds;  (2)  present  interests  in  the  form  of  a  guaranteed  annuity  or  a  fixed 


Secs.  170(f)(.'?)(A)  (income  tax),  2055(e)(2)  (estate  tax),  and 
Sec.  170(a)(3). 

Treas.  Reg.  sec.  1.170A-5(a)(4).  Treasury  regulations  provid^ia9iM:!!5®j®5&^?0(a)(3),  which  generally 
denies  a  deduction  for  a  contribution  of  a  future  interest  in  tangible  personal  property,  has  “no  application  in  respect 
of  a  Uansfer  of  an  undivided  present  interest  in  property.  For  example,  a  contribution  of  an  undivided  one-quarter 
interest  in  a  painting  with  respect  to  which  the  donee  is  entitled  to  possession  during  three  months  of  each  shall 
be  Ueated  as  made  upon  the  receipt  by  the  donee  of  a  fonnally  executed  and  acknowledged  deed  of  gif).  .Khwcver, 
tlie  period  of  initial  possession  by  the  donee  may  not  be  deferred  in  time  for  more  than  one  year.”  Treas.  sec. 
1.170A-5(a)(2). 


Sec.  170(0(3)(B)(ii). 

''''  Treas.  Reg.  sec.  1 . 1 70A-7(b)( IJ. 
Treas.  Reg.  sec.  1 . 1 70A-7(b)(  1). 
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percentage  of  the  annual  value  of  the  property;  (3)  a  remainder  interest  in  a  personal  residence  or 
farm;  asd  (4)  qualified  conservation  contributions. 

Qualified  conservation  contributions 

Qualified  conservation  contributions  are  not  subject  to  the  partial  interest  rule,  which 
generally  bars  deductions  for  charitable  contributions  of  partial  interests  in  property."^  A 
qualified  conservation  contribution  is  a  contribution  of  a  qualified  real  property  interest  to  a 
qualified  organization  exclusively  for  conservation  purposes.  A  qualified  real  property  interest  is 
defined  as:  (1)  the  entire  interest  of  the  donor  other  than  a  qualified  mineral  interest;  (2)  a 
remainder  interest;  or  (3)  a  restriction  (granted  in  perpetuity)  on  the  use  that  may  be  made  of  the 
real  property  (generally,  a  conservation  easement).  Qualified  organizations  include  certain 
governmental  units,  public  charities  that  meet  certain  public  support  tests,  and  certain  supporting 
organizations.  Conservation  purposes  include:  (1)  the  preservation  of  land  areas  for  outdoor 
recreation  by,  or  for  the  education  of,  the  general  public;  (2)  the  protection  of  a  relatively  natural 
habitat  of  fish,  wildlife,  or  plants,  or  similar  ecosystem;  (3)  the  preservation  of  open  space 
(including  farmland  and  forest  land)  where  such  preservation  will  yield  a  significant  public 
benefit  and  is  either  for  the  scenic  enjoyment  of  the  general  public  or  pursuant  to  a  clearly 
delineated  Federal,  State,  or  local  governmental  conservation  policy;  and  (4)  the  preservation  of 
an  historically  important  land  area  or  a  certified  historic  structure. 

Percentage  limits  on  charitable  contributions 

Individual  taxpayers 

Charitable  contributions  by  individual  taxpayers  are  limited  to  a  specified  percentage  of 
the  individual’s  contribution  base.  The  contribution  base  is  the  taxpayer’s  adjusted  gross  income 
(“AGI”)  for  a  taxable  year,  disregarding  any  net  operating  loss  carryback  to  the  year  under 
section  172."’  In  general,  more  favorable  (higher)  percentage  limits  apply  to  contributions  of 
cash  and  ordinary  income  property  than  to  contributions  of  capital  gain  property.  More 
favorable  limits  also  generally  apply  to  contributions  to  public  charities  (and  certain  operating 
foundations)  than  to  contributions  to  nonoperating  private  foundations. 

More  specifically'^  tlte  deduction  for  charitable  contributions  by  an  individual  taxpayer  of 
cash  and  property  that  istfOttrppreciMetlliO  a  charitable  organization  described  in  section 
170(b)(1)(A)  (public  charities,  private  foundations  other  than  nonoperating  private  foundations, 
and  certain  governmental  units)  may  not  exceed  50  percent  of  the  taxpayer’s  contribution  base. 
Contributions  of  this  type  of  property  to  nonoperating  private  foundations  generally  may  be 
deducted  up  to  the  lesser  of  30  percent  of  the  taxpayer’s  contribution  base  or  the  excess  of  (i)  50 
percent  of  the  contribution  base  over  (ii)  the  amount  of  contributions  subject  to  the  50  percent 
limitation. 


Secs.  170(f)(3)(B)(iii)and  170(h). 
Sec.  170(b)(1)(G). 
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Contributions  of  appreciated  capital  gain  property  to  public  charities  and  other 
organizations  described  in  section  1 70(b)(  1  )(A)  generally  are  deductible  up  to  30  percent  of  the 
taxpayer’s  contribution  base  (after  taking  into  account  contributions  other  than  contributions  of 
capital  gain  property).  An  individual  may  elect,  however,  to  bring  all  these  contributions  of 
appreciated  capital  gain  property  for  a  taxable  year  within  the  50-percent  limitation  category  by 
reducing  the  amount  of  the  contribution  deduction  by  the  amount  of  the  appreciation  in  the 
capital  gain  property.  Contributions  of  appreciated  capital  gain  property  to  nonoperating  private 
foundations  are  deductible  up  to  the  lesser  of  20  percent  of  the  taxpayer’s  contribution  base  or 
the  excess  of  (i)  30  percent  of  the  contribution  base  over  (ii)  the  amount  of  contributions  subject 
to  the  30  percent  limitation. 

Finally,  more  favorable  percentage  limits  sometimes  apply  to  contributions  to  the  donee 
charity  than  to  contributions  that  are  for  the  use  of  the  donee  charity.  Contributions  of  capital 
gain  property  for  the  use  of  public  charities  and  other  organizations  described  in  section 
1 70(b)(  1  )(A)  also  are  limited  to  20  percent  of  the  taxpayer’s  contribution  base.  In  contrast  to 
property  contributed  directly  to  a  charitable  organization,  property  contributed  for  the  use  of  an 
organization  generally  has  been  interpreted  to  mean  property  contributed  in  trust  for  the 
organization.'**  Charitable  contributions  of  income  interests  (where  deductible)  also  generally 
are  treated  as  contributions  for  the  use  of  the  donee  organization. 


Table  2.-Charitable  Contribution  Percentage  Limits  For  Individual  Taxpayers"** 


Capital  Gam 

Capital  Gum 

Ordinary  Income 

Property  to  the 

Property  for  the  use 

Property  and  Cash 

Recipient'-" 

of  the  Recipient 

Public  Charities,  Private 

Operating  Foundations,  and 

Private  Distributing  Foundations 

50% 

30%'-” 

20%. 

Nonoperating  Private 

Foundations 

30% 

20% 

20%, 

Rockefeller  v.  Commissioner,  676  F.2d  .^5,  39  (2d  Cir.  1982). 

Percentages  shown  arc  the  percentage  of  an  individiiars  contribution  base. 

‘-®  Capital  gain  property  contributed  to  public  charities,  private  operating  foundations,  or  private 
distributing  foundations  will  be  subject  to  the  50-percent  limitation  if  tlie  donor  elects  to  reduce  the  fair  market  value 
of  the  property  by  the  amount  that  would  have  been  long-tenn  capital  gain  if  the  property  had  been  sold. 

Certain  qualified  conservation  contributions  to  public  charities  (generally,  conservation  casements), 
qualify  for  more  generous  contribution  limits.  In  general,  the  30-percent  limit  applicable  to  contributions  of  capital 
gain  property  is  increased  to  100  percent  if  the  individual  mtiking  the  qualified  conservation  contribution  is  a 
qualified  fanner  or  rancher  or  to  50  percent  if  the  individual  is  not  a  qualified  fanner  or  rancher. 
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Corporate  taxpayers 


A  corporation  generally  may  deduct  charitable  contributions  up  to  10  percent  of  the 
corporation’s  taxable  income  for  the  year.  For  this  purpose,  taxable  income  is  determined 
without  regard  to;  (1)  the  charitable  contributions  deduction;  (2)  any  net  operating  loss 
carryback  to  the  taxable  year;  (3)  deductions  for  dividends  received;  (4)  deductions  for  dividends 
paid  on  certain  preferred  stock  of  public  utilities;  and  (5)  any  capital  loss  carryback  to  the  taxable 


Carryforwards  of  excess  contributions 

Charitable  contributions  that  exceed  the  applicable  percentage  limit  generally  may  be 
carried  forward  for  up  to  five  years.  In  general,  contributions  carried  over  from  a  prior  year 
are  taken  into  account  after  contributions  for  the  current  year  that  are  subject  to  the  same 
percentage  limit.  Excess  contributions  made  for  the  use  of  (rather  than  to)  an  organization 
generally  may  not  be  carried  forward. 

Qualified  conservation  contributions 

Preferential  percentage  limits  and  carryforward  rules  apply  for  qualified  conservation 
contributions.'^^  In  general,  the  30-percent  contribution  base  limitation  on  contributions  of 
capital  gain  property  by  individuals  does  not  apply  to  qualified  conservation  contributions. 
Instead,  individuals  may  deduct  the  fair  market  value  of  any  qualified  conservation  contribution 
to  an  organization  described  in  section  170(b)(1)(A)  (generally,  public  charities)  to  the  extent  of 
the  excess  of  50  percent  of  the  contribution  base  over  the  amount  of  all  other  allowable 
charitable  contributions.  These  contributions  are  not  ta^^  hato  account  in  determining  the 
amount  of  other  allowable  charitable  contributions.  Indrinduals  are  allowed  to  carry  forward  any 
qualified  conservation  contributions  that  exceed  the  50-percent  limitation  for  up  to  15  years.  In 
the  case  of  an  individual  who  is  a  qualified  farmer  or  rancher  for  the  taxable  year  in  which  the 
contribution  is  made,  a  qualified  conservation  contribution  is  allowable  up  to  100  percent  of  the 
excess  of  the  taxpayer’s  contribution  base  over  the  amount  of  all  other  allowable  charitable 
contributions. 

In  the  case  of  a  corporation  (other  than  a  publicly  traded  corporation)  that  is  a  qualified 
farmer  or  rancher  for  the  taxable  year  in  which  the  contribution  is  made,  any  qualified 
conservatiog  cpnitribution  is  allowable  up  to  100  percentof  the  excess  of  the  corporation’s 
taxable  inc^;^(^s  computed  under  section  1 70(h)(2)()  oyeict^e  amount  of  all  other  allowable 


‘22  Sec.  170(b)(2)(A). 
‘22  Sec.  170(b)(2)(C). 
‘2'*  See.  170(d). 

‘22  See.  170(b)(1)(E). 
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charitable  contsfibuticsis.!  A^y  excels  may  be  carried  forward  for  up  to  15  years  as  a  contribution 
subject  to  the  I00"|?ercent  itraitatioB.'^'’ 

A  qualified  famier  car  micher  means  a  taxpayer  whose  gross  income  from  the  trade  or 
business  of  farming  (within  the  meaning  of  section  2032A(e)(5))  is  greater  than  50  percent  of  the 
taxpayer’s  gross  income  for  the  taxable  year. 

of  charitable  contributions 

In  general 

For  purposes  of  the  income  tax  charitable  deduction,  the  value  of  property  contributed  to 
charity  may  be  limited  to  the  fair  market  value  of  the  property,  the  donor’s  tax  basis  in  the 
property,  or  in  some  cases  a  different  amount. 

Charitable  contributions  of  cash  are  deductible  in  the  amount  eoeiributed,  subject  to  the 
percentage  limits  discussed  above.  In  addition,  a  taxpayer  generally  Xmtv  deduct  the  full  fair 
market  value  of  long-term  capital  gain  property  contributed  to  charity Contributions  of 
tangible  personal  property  also  generally  are  deductible  at  fair  market  value  if  the  use  by  the 
recipient  charitable  organization  is  related  to  its  tax-exempt  purpose. 

In  certain  other  cases,  however,  section  1 70(e)  limits  the  deductible  value  of  the 
contribution  of  appreciated  property  to  the  donor’s  tax  basis  in  the  property.  This  limitation  of 
the  property’s  deductible  value  to  basis  generally  applies,  for  example,  for:  ( 1 )  contributions  of 
inventory  or  other  ordinary  income  or  short-term  capital  gain  property; (2)  contributions  of 
tangible  personal  property  if  the  use  by  the  recipient  charitable  organization  is  unrelated  to  the 
organization’s  tax-exempt  purpose; and  (3)  contributions  to  or  for  the  use  of  a  private 
foundation  (other  than  certain  private  operating  foundations).'-^® 

For  contributions  of  qualified  appreciated  stock,  the  above-described  rule  that  limits  the 
value  of  property  contributed  to  or  for  the  use  of  a  private  nonoperating  foundation  to  the 
taxpayer’s  basis  in  the  property  does  not  apply;  therefore,  subject  to  certain  limits,  contributions 
of  qualified  appreciated  stock  to  a  nonoperating  private  foundation  may  be  deducted  at  fair 


Sec.  170(b)(2)(B). 

Capital  gain  property  means  any  capital  asset  or  property  used  in  the  taxpayer’s  trade  or  business,  the 
sale  of  which  at  its  fair  market  value,  at  the  time  of  contribution,  would  have  resulted  in  gain  that  would  have  been 
long-tenn  capital  gain.  Sec.  170(e)(1)(A). 

Sec.  1 70(c).  Special  mlcs,  discussed  below,  apply  for  certain  contributions  of  inventory  and  other 

property. 


Sec.  170(c)(l)(B)(i)(I). 

Sec.  170(c)(l)(B)(ii).  Certain  contributions  of  patents  or  other  intellectual  property  also  generally  arc 
limited  to  the  donor’s  basis  in  the  property.  Sec.  170(c)(l)(B)(iii).  However,  a  special  rule  pcniiits  additional 
charitable  deductions  beyond  the  donor’s  tax  basis  in  certain  situations. 
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market  value. Qualified  appreciated  stock  is  stock  that  is  capital  gain  property  and  for  which 
(as  of  the  date  of  the  contribution)  market  quotations  are  readily  available  on  an  established 
securities  market.  A  contribution  of  qualified  appreciated  stock  (when  increased  by  the 
aggregate  amount  of  all  prior  such  contributions  by  the  donor  of  stock  in  the  corporation) 
generally  does  not  include  a  contribution  of  stock  to  the  extent  the  amount  of  the  stock 
contributed  exceeds  10  percent  (in  value)  of  all  of  the  outstanding  stock  of  the  corporation.*-^^ 

Contributions  of  property  with  a  fair  market  value  that  is  less  than  the  donor’s  tax  basis 
generally  are  deductible  at  the  fair  market  value  of  the  property. 

Enhanced  deduction  rules  for  certain  contributions  of  inventory  and  other  property 

Although  most  charitable  contributions  of  property  are  valued  at  fair  market  value  or  the 
donor’s  tax  basis  in  the  property,  certain  statutorily  described  contributions  of  appreciated 
inventory  and  other  property  qualify  for  an  enhanced  deduction  valuation  that  exceeds  the 
donor’s  tax  basis  in  the  property,  but  which  is  less  than  the  fair  market  value  of  the  property. 


As  discussed  above,  a  taxpayer’s  deduction  for  charitable  contributions  of  inventory 
property  generally  is  limited  to  the  taxpayer’s  basis  (typically,  cost)  in  the  inventory,  or  if  less, 
the  fair  market  value  of  the  property.  For  certain  contributions  of  inventory,  however,  C 
corporations  (but  not  other  taxpayers)  may  claim  an  enhanced  deduction  equal  to  the  lesser  of 
( 1 )  basis  plus  one-half  of  the  item’s  appreciation  {i.e.,  basis  plus  one-half  of  fair  market  value  in 
excess  of  basis)  or  (2)  two  times  basis.  To  be  eligible  for  the  enhanced  deduction  val-4ie,iti^ 

contributed  property  generally  must  be  inventory  of  the  taxpayer,  contributed  to  a  charij^ttie  . . 
organization  described  in  section  501(c)(3)  (except  for  private  nonoperating  foundation,*^);  ' ' 
the  donee  must  ( 1 )  use  the  property  consistent  with  the  donee’s  exempt  purpose  solely 
care  of  the  ill,  the  needy,  or  infants,  (2)  not  transfer  the  property  in  exchange  for  money, 
property,  or  services,  and  (3)  provide  the  taxpayer  a  written  statement  that  the  donee’s  lifts 
property  will  be  consistent  with  such  requirements.'-^^  Contributions  to  organizations  tl*si*ai%i?!;^ 
described  in  section  501(c)(3),  such  as  governmental  entities,  do  not  qualify  for  this  en 
deduction.  '  f. 


rf  I  8' 


1 S  rf  I 


1 1 1 1  fi  t 


,  1 


To  use  the  enhanced  deduction  provision,  the  taxpayer  must  establish  that  the  fair  market 
value  of  the  donated  item  exceeds  basis. 


Sec.  170(c)(5). 

Sec.  170(c)(5)(B). 

See.  170(c)(5)(C). 

See.  170(c)(.3). 

Sec.  170(c)(.^)(A)(i)-(iii). 
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A  taxpayer  engaged  in  a  trade  or  business,  whether  or  not  a  C  corporation,  is  eligible  to 
claim  the  enhanced  deduction  for  certain  donations  of  food  inventory. 

Selected  statutory  rules  for  specific  types  of  contributions 

Special  statutory  rules  limit  the  deductible  value  (and  impose  enhanced  reporting 
obligations  on  donors)  of  charitable  contributions  of  certain  types  of  property,  including  vehicles, 
intellectual  property,  and  clothing  and  household  items.  Each  of  these  rules  was  enacted  in 
response  to  concerns  that  some  taxpayers  did  not  accurately  report  -  and  in  many  instances 
overstated  -  the  value  of  the  property  for  purposes  of  claiming  a  charitable  deduction. 

Vehicle  donationss.-Under  present  law,  the  amount  of  deduction  for  charitable 
contributions  of  vehicles  (generally  including  automobiles,  boats,  and  airplanes  for  which  the 
claiined  value  exceeds  $500  and  excluding  inventory  property)  depends  upon  theii(fe;i^the 
vehicle  By  the  donee  organization.  If  the  donee  organization  sells  the  vehicle  witii^wt  any 
significant  intervening  use  or  material  improvement  of  such  vehicle  by  the  organization,  the 
amount  of  the  deduction  may  not  exceed  the  gross  proceeds  received  from  the  sale.  In  other 
situations,  a  fair  market  value  deduction  may  be  allowed. 

Patents  and  other  intellectual  propertv.-lf  a  taxpayer  contributes  a  patent  or  other 
intellectual  property  (other  than  certain  copyrights  or  inventory)'-^’  to  a  charitable  organization, 
the  taxpayer’s  initial  charitable  deduction  is  limited  to  the  lesser  of  the  taxpayer’s  basis  in  the 
contributed  property  or  the  fair  market  value  of  the  property.  In  addition,  the  taxpayer 

generally  is  permitted  to  deduct,  as  a  charitable  contribution,  certain  additional  amounts  in  the 
year  of  contribution  or  in  subsequent  taxable  years  based  on  a  specified  percentage  of  the 
qualified  donee  income  received  or  accrued  by  the  charitable  donee  with  respect  to  the 
contributed  intellectual  property.  For  this  purpose,  qualified  donee  income  includes  net  income 
received  or  accrued  by  the  donee  that  properly  is  allocable  to  the  intellectual  property  itself  (as 
opposed  to  the  activity  in  which  the  intellectual  property  is  used).'-^^ 

Clothing  and  household  items.-Charitable  contributions  of  clothing  and  household  items 
generally  are  subject  to  the  charitable  deduction  rules  applicable  to  tangible  personal  property.  If 
such  contributed  property  is  appreciated  property  in  the  hands  of  the  taxpayer,  and  is  not  used  to 
further  the  donee’s  exempt  purpose,  the  deduction  is  limited  to  basis.  In  most  situations. 


Sec.  170(e)(3)(C). 

Under  present  and  prior  law,  certain  copyrights  arc  not  considered  capital  assets,  such  that  tlic 
charitable  deduction  for  such  copyrights  generally  is  limited  to  the  taxpayer’s  basis.  See  sec.  1221(a)(3), 
1231(b)(1)(C). 

Sec.  170(c)(l)(B)(iii). 

The  present-law  rules  allowing  additional  charitable  deductions  for  qualified  donee  income  were 
enacted  as  part  of  the  American  Jobs  Creation  Act  of  2004,  and  are  effective  for  contributions  made  after  June  3, 
2004.  For  a  more  detailed  description  of  these  rules,  sec  Joint  Committee  on  Taxation,  General  Explanation  of  Tax 
Legislation  Enacted  in  the  108'''  Congress  (JCS-5-05),  May  2005,  pp.  457-461. 
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however,  clothing  and  household  items  have  a  fair  market  value  that  is  less  than  the  taxpayer’s 
basis  in  the  property.  Because  property  with  a  fair  market  value  less  than  basis  generally  is 
deductible  at  the  property’s  fair  market  value,  taxpayers  generally  may  deduct  only  the  fair 
market  value  of  most  contributions  of  clothing  or  household  items,  regardless  of  whether  the 
property  is  used  for  exempt  ofifeflated  purposes  by  the  donee  organization.  Furthermore,  a 
special  rule  generally  provider ^k-ho  deduction  is  allowed  for  a  charitable  contribution  of 
clothing  or  a  household  item  unless  the  item  is  in  good  used  or  better  condition.  The  Secretary  is 
authorized  to  deny  by  regulation  a  deduction  for  any  contribution  of  clothing  or  a  household  item 
that  has  minimal  monetary  value,  such  as  used  socks  and  used  undergarments.  Notwithstanding 
the  general  rule,  a  charitable  contribution  of  clothing  or  household  items  not  in  good  used  or 
better  condition  with  a  claimed  value  of  more  than  $500  may  be  deducted  if  the  taxpayer 
includes  with  the  taxpayer’s  return  a  qualified  appraisal  with  respect  to  the  property. 

Household  items  include  furniture,  furnishings,  electronics,  appliances,  linens,  and  other  similar 
items.  Food,  paintings,  antiques,  and  other  objects  of  art,  jewelry  and  gems,  and  certain 
collections  are  excluded  from  the  special  rules  described  in  the  preceding  paragraph. 

College  athletic  seating  rights.-In  general,  where  a  taxpayer  receives  or  expects  to 
receive  a  substantial  return  benefit  for  a  payment  to  charity,  the  payment  is  not  deductible  as  a 
charitable  contribution.  However,  special  rules  apply  to  certain  payments  to  institutions  of 
higher  education  in  exchange  for  which  the  payor  receives  the  right  to  purchase  tickets  or  seating 
at  an  athletic  event.  Specifically,  the  payor  may  treat  80  percent  of  a  payment  as  a  charitable 
contribution  where:  (1)  the  amount  is  paid  to  or  for  the  benefit  of  an  institution  of  higher 
education  (as  defined  in  section  3304(f))  described  in  section  (b)(l)(A)(ii)  (generally,  a  school 
with  a  regular  faculty  and  curriculum  and  meeting  certain  other  requirements),  and  (2)  such 
amount  would  be  allowable  as  a  charitable  deduction  but  for  the  fact  that  the  taxpayer  receives 
(directly  or  indirectly)  as  a  result  of  the  payment  the  right  to  purchase  tickets  for  seating  at  an 
athletic  event  in  an  athletic  stadium  of  such  institution. 

Use  of  a  vehicle  when  volunteering  for  a  charity 

Unreimbursed  out-of-pocket  expenditures  made  incident  to  providing  donated  services  to 
a  qualified  charitable  organization  -  such  as  out-of-pocket  transportation  expenses  necessarily 
incurred  in  performing  donated  services  -  may  qualify  as  a  charitable  contribution.  No 
charitable  contribution  deduction  is  allowed  for  traveling  expenses  (including  expenses  for  meals 


As  is  discussed  above,  the  charitable  contribution  substantiation  mlcs  generally  require  a  qualified 
appraisal  where  tlie  claimed  value  of  a  contribution  is  more  than  $5,000. 

The  special  mlcs  concerning  the  deductibility  of  clothing  and  household  items  were  enaeted  as  part  of 
the  Pension  Protection  Act  of  2006,  P.L.  109-280  (August  1 7,  2006),  and  are  effective  for  contributions  made  after 
August  17,  2006.  For  a  more  detailed  description  of  these  rules,  see  Joint  Coimnittee  on  Taxation,  Genera! 
Explanation  of  Tax  Legislation  Enacted  in  the  109"’  Congress  (JCS-1-07),  January  1 7,  2007,  pp.  597-600. 

Sec.  170(1). 

Treas.  Reg.  sec.  1.170A-l(g). 
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and  lodging)  while  away  from  home,  whether  paid  directly  or  by  reimbursement,  unless  there  is 
no  significant  element  of  personal  pleasure,  recreation,  or  vacation  in  such  travel. 

In  determining  the  amount  treated  as  a  charitable  contribution  where  a  taxpayer  operates 
a  vehicle  in  providing  donated  services  to  a  charity,  the  taxpayer  either  may  track  and  deduct 
actual  out-of-pocket  expenditures  or,  in  the  case  of  a  passenger  automobile,  may  use  the 
charitable  standard  mileage  rate.  Theeh^table  standard  mileage  rate  is  set  by  statute  at  14  cents 
per  mile.  The  taxpayer  may  also  (under  either  computation  method),  any  parking  fees 

and  tolls  incurred  in  rendering  the  services,  but  may  not  deduct  any  amount  (regardless  of  the 
computation  method  used)  for  general  repair  or  maintenance  expenses,  depreciation,  insurance, 
registration  fees,  etc.  Regardless  of  the  computation  method  used,  the  taxpayer  must  keep 
reliable  writfer,  records  of  expenses  incurred.  For  example,  where  a  taxpayer  uses  the  charitable 
standard  mileage  rate  to  determine  a  deduction,  the  IRS  has  stated  that  the  taxpayer  generally 
must  maintain  records  of  miles  driven,  time,  place  (or  use),  and  purpose  of  the  mileage.  If  the 
charitable  standard  fijileage  rate  is  not  used  to  determine  the  deduction,  the  taxpayer  generally 
must  maintain  reliable  written  records  of  actual  expenses  incurred. 

Substantiation  and  otiter  formal  requirements 

In  general 

A  donor  who  claims  a  deduction  for  a  charitable  contribution  must  maintain  reliable 
written  records  regarding  the  contribution,  regardless  of  the  value  or  amount  of  such 
contribution.'"'’  In  the  case  of  a  charitable  contribution  of  money,  regardless  of  the  amount, 
applicable  recordkeeping  requirem^ts  are  satisfied  only  if  the  donor  maintains  as  a  record  of  the 
contribution  a  bank  record  or  a  wtitien  communication  from  the  donee  showing  the  name  of  the 
donee  organization,  the  date  of  the  contribution,  and  the  amount  of  the  contribution.  In  such 
cases,  the  recordkeeping  requirements  may  not  be  satisfied  by  maintaining  other  written  records. 

No  charitable  contribution  deduction  is  allowed  for  a  separate  contribution  of  $250  or 
more  unless  the  donor  obtains  a  contemporaneous  written  acknowledgement  of  the  contribution 


Sec.  170(j). 

Sec.  170(i). 

In  lieu  of  actual  operating  expenses,  an  optional  standard  mileage  rate  inay  be  used  in  coinputitig 
deductible  transportation  expenses  for  medical  purposes  (section  213)  or  for  work-related  moving  (section  217). 

The  standard  mileage  rates  for  medical  and  moving  purposes  generally  cover  only  out-of-pocket  operatiim  expenses 
(including  gasoline  and  oil)  directly  related  to  the  use  of  tlie  automobile.  Such  rates  do  not  include  costs  that  are  not 
deductible  for  incdieai  or  moving  purposes,  such  as  general  maintenance  expenses,  depreciation,  insurance,  and 
regisUation  fms.  Tbe  medical  and  moving  standard  mileage  rates  are  detemiined  by  tlie  IRS  and  updated 
periodically.  For  expenses  paid  or  incurred  on  or  after  January  1,  2017,  the  rate  for  both  such  purposes  is  17  cents 
per  mile.  IRS  Note  2016-79. 


Sec.  170(0(17). 
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from  the  charity  indicating  whether  the  charity  provided  any  good  or  service  {l9i4^\jptimate  of 
the  value  of  any  such  good  or  service)  to  the  taxpayer  in  consideration  for  liitj  e^pSiihhtjon. 

In  addition,  any  charity  receiving  a  contribution  exceeding  $75  madiSp^trily  gift  and 
partly  as  consideration  for  goods  or  services  furnished  by  the  charity  (a  “quid  pro  quo” 
contribution)  is  required  to  inform  the  contributor  in  writing  of  an  estimate  of  the  value  of  the 
goods  or  services  furnished  by  the  charity  and  that  only  the  portion  exceeding  the  value  of  the 
goods  or  services  is  deductible  as  a  charitable  contribution. 

' *|lfthe  total  charitable  deduction  claimed  for  noncash  property  is  more  than  $500,  the 
taxpayer  must  attach  a  completed  Form  8283  (Noncash  Charitable  Contributions)  to  the 
taxpayer’s  return  or  the  deduction  is  not  allowed.'®*’  In  general,  taxpayers  are  required  to  obtain 
a  qualified  appraisal  for  donated  property  with  a  value  of  more  than  $5,000,  and  to  attach  an 
appraisal  summary  to  the  tax  return. 

Exception  for  certain  contributions  reported  bv  the  donee  organization 

Subsection  170(f)(8)(D)  provides  an  exception  to  the  contemporaneous  written 
acknowledgment  requirement  described  above.  Under  the  exception,  a  contemporaneous  written 
acknowledgment  is  not  required  if  the  donee  organization  files  a  return,  on  such  form  and  in 
accordance  with  such  regulations  as  the  Secretary  may  prescribe,  that  includes  the  same  content. 
“[T]he  section  170(f)(8)(D)  exception  is  not  available  unless  and  until  the  Treasury  Department 
and  the  IRS  issue  final  regulations  prescribing  the  method  by  which  donee  reporting  may  be 
accomplished.”'®*  No  such  final  regulations  have  been  issued.'®^ 


Such  acknowledgement  must  include  the  amount  of  cash  and  a  description  (but  not  value)  of  any 
property  other  than  cash  contributed,  whether  the  donee  provided  any  goods  or  services  in  consideration  for  the 
contribution,  and  a  good  faith  estimate  of  the  value  of  any  such  goods  or  services.  Sec.  1 70(f)(8). 

Sec.  6115. 

Sec.  170(0(11). 

See  IRS,  Notiee  of  Proposed  Rulemaking,  Substantiation  Requirement  for  Certain  Conuibutions,  REG- 
1.^8.144-1.^  (Oetober  1.1,  2015),  I.R.B.  2015-41  (preamble). 

In  October  2015,  the  IRS  issued  proposed  regulations  that,  if  finali/ed,  would  have  implemented  the 
section  170(0(8)(D)  exception  to  the  contemporaneous  written  acknowledgment  requirement.  The  proposed 
regulations  provided  that  a  return  filed  by  a  donee  organization  under  section  1 70(f)(8)(D)  must  include,  in  addition 
to  tlie  infonnation  generally  required  on  a  contemporaneous  written  acknowledgment;  ( 1 )  the  name  and  address  of 
tlie  donee  organization;  (2)  tlie  name  and  address  of  the  donor;  and  (1)  the  taxpayer  identification  number  of  the 
donor.  In  addition,  the  return  must  be  filed  with  the  IRS  (with  a  copy  provided  to  the  donor)  on  or  before  February 
28  of  the  year  following  the  calendar  year  in  which  the  contribution  was  made.  Under  the  proposed  regulations, 
donee  reporting  would  have  been  optional  and  would  have  been  available  solely  at  the  discretion  of  the  donee 
organization.  The  proposed  regulations  were  withdrawn  in  January  2016.  See  Prop.  Treas.  Reg.  sec  1.170A- 
13(f)(18). 
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Description  of  Proposal 


The  proposal  makes  the  following  modifications  to  the  present  law^sS^able  deduction 

rules. 

Increased  percentage  limits  for  contributions  of  cash  to  public  charities 

T3xe  proposal  increases  the  income-based  percentage  limit  described  in  section 
170(b)(15'(A)  for  certain  charitable  contributions  by  an  individual  taxpayer  of  cash  to  public 
charities  and  certain  other  organizations  from  50  percent  to  60  percent. 

Charitable  mileage  rate  adjusted  for  inflation 

The  proposal  repeals  the  statutory  charitable  mileage  rate  and  provides  instead  that  the 
standard  mileage  rate  used  for  determining  the  charitable  contribution  deduction  shall  be  arate 
which  takes  into  account  the  variable  costs  of  operating  an  automobile.  The  intent  of  the 
provision  is  to  allow  the  IRS  to  determine,  and  make  periodic  adjustments  to,  the  charitable 
standard  mileage  rate,  taking  into  account  the  types  of  costs  that  are  deductible  under  seetioh  170 
of  the  Code  when  operating  a  vehicle  in  connection  with  providing  volunteer  services  {i.e., 
generally,  the  out-of-pocket  operating  expenses  (including  gasoline  and  oil)  directly  related  to 
the  use  of  the  automobile  for  such  purposes). 

Denial  of  deduction  for  college  athletic  event  seating  rights 

The  proposal  amends  section  170(1)  to  provide  that  no  charitable  deduction  shall  be 
allowed  for  any  amount  described  in  paragraph  170(1)(2),  generally,  a  payment  to  an  institution 
of  higher  education  in  exchange  for  which  the  payor  receives  the  right  to  purchase  tickets  or 
seating  at  an  athletic  event,  as  described  in  greater  detail  above. 

Repeal  of  substantiation  exception  for  certain  gcfer^jgjbutions  reported  by  the  donee 
or£anization 

The  provision  repeals  the  section  1 70(f)(8)(D)  exception  to  the  contemporaneous  written 
acknowledgment  requirement. 


Effective  Date 


The  proposal  is  effective  for  contributions  made  in  taxable  years  beginning  after 
December  31,  2017. 


7.  Repeal  of  deduction  for  tax  preparation  expenses 


Present  Law 


For  regular  income  tax  purposes,  individuals  are 
expenses  for  the  production  of  income.  These  expenses  are 
expenses  paid  or  incurred  in  a  taxable  year;  ( 1 )  for  the 
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the  management,  conservation,  or  maintenance  of  property  held  for  the  production  of  income;  or 
(3)  in  connection  with  the  determination,  collection,  or  refund  of  any  tax.'^-^ 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  expenses  in  connection  with  the  determination, 
collection,  or  reftma  of  any  tax. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

8.  Repeal  of  deduction  for  medical  expenses 

Present  Law 


Individuals  may  claim  an  itemized  deduction  for  unreimbursed  medical  expenses,  but 
only  to  the  extent  that  such  expenses  exceed  10  percent  of  adjusted  gross  income.  For  taxable 
years  beginning  before  January  1,  2017,  the  10-percent  threshold  is  reduced  to  7.5  percent  in  the 
case  of  taxpayers  who  have  attained  the  age  of  65  before  the  close  of  the  taxable  year.  In  the 
case  of  married  taxpayers,  the  7.5  percent  threshold  applies  if  either  spouse  has  obtained  the  age 
of  65  before  the  close  of  the  taxable  year.  For  these  taxpayers,  during  these  years,  the  threshold 
is  10  percent  for  AMT  purposes. 


Description  of  Proposal 

The  proposal  repeals  tbe  deduction  for  unreimbursed  medical  expenses. 

Effective  Date 

The  proposal  is  effective,  for  taxable  years  beginning  after  December  3 1,  2017. 


Sec.  212. 

Sec.  21.S.  The  threshold  was  amended  by  the  Patient  Proteetion  and  Affordable  Care  Act  (Pub.  L.  No. 
1 1 1-118).  For  taxable  years  beginning  before  January  1,  2013,  the  threshold  was  7.5  percent  and  10  percent  for 
altcmativc  ininiinuin  tax  (“AMT”)  purposes. 
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9.  Repeal  of  deduction  for  alimony  payments  and  corresponding  inclusion  in  gross  income 

Present  Law 


Alimony  and  separate  maintenance  payments  are  deductible  by  the  payor  spouse  and 
includible  in  income  by  the  recipient  spouse.  Child  support  payments  are  not  treated  as 
alimony. 


Description  of  Proposal 

Under  the  proposal,  alimony  and  separate  maintenance  payments  are  not  deductible  by 
the  payor  spouse.  The  proposal  repeals  sections  61(a)(8)  and  71  of  the  Code.  These  sections 
specify  that  alimony  and  separate  maintenance  payments  are  included  in  income.  Thus,  the 
intent  of  the  proposal  is  to  follow  the  rule  of  the  Supreme  Court’s  holding  in  Gould  v.  Gould, 
in  which  the  Court  held  that  such  payments  are  not  income  to  the  recipient.  The  treatment  of 
child  support  is  not  changed. 


Effective  Date 


The  proposal  is  effective  for  any  divorce  or  separation  instrument  executed  after 
December  31,  2017,  or  for  any  divorce  or  separation  instrument  executed  on  or  before  December 
3 1 ,  20 1 7,  and  modified  after  that  date,  if  the  modification  expressly  provides  that  the 
amendments  made  by  ibis  section  apply  to  such  modification. 

10.  Repeal  of  deductkin  for  moving  expenses 

Present  Law 

Individuals  are  permitted  an  itemized  deduction  for  moving  expenses  paid  or  inct/ifbd 
during  the  taxable  year  ni  a>innection  with  the  commencement  of  work  by  the  taxpayer  ^  ga 
employee  or  as  a  self-employed  individual  at  a  new  principal  place  of  work.  Such  expeasss 
are  deductible  only  if  the  move  meets  certain  conditions  related  to  distance  from  the  taxpayef^s  ' 
previous  residence  and  the  taxpayer’s  status  as  a  full-time  employee  in  the  new  location. 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  moving  expenses. 


Secs.  215(a)  and  71(a). 
See.  71(c). 

245  U.S.  151  (1917). 
>5*  Sec.  217(a). 
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Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 2017. 

11.  Termination  of  deduction  and  exclusions  for  contributions  s^viDigS' accounts 

Present  Law 


Archer  MSAs 

As  of  1997,  certain  individuals  are  permitted  to  contribute  tosansl^'ClierilLSA,  Which  is  a 
tax-exempt  trust  or  custodial  account.  Within  limits,  contribuiid*;?^  to  ap.  Archer  !MSA  are 
deductible  in  determining  adjusted  gross  income  if  made  by  ah  individual  afed  are  excllidible 
from  gross  income  for  income  tax  purposes  and  wages  for  employment  tax’*"^  purposes  if  made 
by  the  employer  of  an  individual. 


An  individual  is  generally  eligible  for  an  Archer  MSA  if  the  individual  is  covered  by  a 
high  deductible  health  plan  and  no  other  health  plan  other  than  a  plan  that  provides  certain 
permitted  insurance  or  permitted  coverage.  In  addition,  the  individual  either  must  be  an 
employee  of  a  small  employer  (generally  an  employer  with  50  or  fewer  employees  on  average) 
that  provides  the  high  deductible  health  plan  or  must  be  self-employed  or  the  spouse  of  a  self- 
employed  individual  and  the  high  deductible  health  plan  is  not  provided  by  ftie  employer  of  the 
or  spouse. 


*'  2017,  a  high  deductible  health  plan  for  purposes  of  Archer  MSA  eligibility  is  a  health 

annual  deductible  of  at  least  $2,250  and  not  more  than  $3,350  in  the  case  of  self- 
.,^®^ytS^¥efage  and  at  least  $4,500  and  not  more  than  $6,750  in  the  case  of  family  coverage.  In 
addition,  for  2017,  the  maximum  out-of-pocket  expenses  with  respect  to  allowed  costs  must  be 
no  more  than  $4,500  in  the  case  of  self-only  coverage  and  no  more  than  $8,250  in  the  case  of 
family  coverage.  Out-of-pocket  expenses  include  deductibles,  co-payments,  and  other  amounts 
(other  than  premiums)  that  the  individual  must  pay  for  covered  benefits  under  the  plan.  A  plan 
does  not  fail  to  qualify  as  a  high  deductible  health  plan  if  substantially  all  of  tlie  coverage  under 
the  plan  is  certain  permitted  insurance  or  is  coverage  (whether  provided  through  insurance  or 
otherwise)  for  accidents,  disability,  dental  care,  vision  care,  or  long-term  care. 


The  maximum  annual  contribution  that  can  be  made  to  an  Archer  MSA  for  a  year  is  65 
:,'y  |!&jivent  of  the  annual  deductible  under  the  individual’s  high  deductible  health  plan  in  the  case  of 
iv-^'^only  coverage  (65  percent  of  $3,350  for  2017)  and  75  percent  of  the  annual  deductible  in  the 
case  of  family  coverage  (75  percent  of  $6,750  for  2017),  but  in  no  case  more  than  the 
individual’s  compensation  income.  In  addition,  the  maximum  contribution  can  be  made  only  if 
the  individual  is  covered  by  the  high  deductible  health  plan  for  the  full  year. 


Archer  MSAs  were  originally  called  medical  savings  accounts  or  MSAs. 
160  FICA  exclusion  is  provided  under  IRS  Notiee  96-53. 

Sees.  106(b)  and  220. 
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Distributions  from  an  Archer  MSA  for  qualified  tneciical  expenses  are  not  includible  in 
gross  income.  Distributions  not  used  for  qualified  medical  expenses  are  includible  in  gross 
income  and  subject  to  an  additional  20-percent  tax  unless  an  exception  applies.  A  distribution 
from  an  Archer  MSA  may  be  rolled  over  on  a  nontaxable  basis  to  another  Archer  MSA  or  to  a 
health  savings  account  and  does  not  count  against  the  contribution  limits.  - 


After  2007,  no  new  contributions  can  be  made  to  Archer  MSAs  behalf  of 

individuals  who  previously  had  made  Archer  MSA  contributions  and  employees  oX small 
employers  that  previously  contributed  to  Archer  MSAs  (or  at  least  20  ^rcent  of  whose 
employees  who  were  previously  eligible  to  contribute  to  Archer lid 


Health  savings  accounts 

■rarn  mm 

As  of  2004,  an  individual  with  a  high  deductible  health  plan  (and  no  other  health  plan 
other  than  a  plan  that  provides  certain  permitted  insurance  or  permitted  coverage)  generally  may 
contribute  to  a  health  savings  account  (“HSA”),  which  is  a  tax-exempt  trust  or  custodial  account. 
HSAs  provide  similar  tax-favored  savings  treatment  as  Archer  MSAs.  That  is,  within  limits, 
contributions  to  an  HSA  are  deductible  in  determining  adjusted  gross  income  if  made  by  an 
individual  and  are  excludable  from  gross  income  for  income  tax  purposes  and  wages  for 
employment  tax  purposes  if  made  by  the  employer  of  an  individual,  and  distributions  for 
qualified  medical  expenses  are  not  includible  in  gross  income. However,  the  rules  for  HSAs 
are  in  various  aspects  more  favorable  than  the  rules  for  Archer  MSAs.  For  example,  the 
availability  of  HSAs  is  not  limited  to  employees  of  small  employers  or  self-employed  individuals 
and  their  spouses. 


For  2017,  a  high  deductible  health  plan  for  purposes  of  HSA  eligibility  is  a  health  plan 
with  an  annual  deductible  of  at  least  $1,300  in  the  case  of  self-only  coverage  and  at  least  $2,600 
in  the  case  of  family  coverage.  In  addition,  for  2017,  the  sum  of  the  deductible  and  the 
maximum  out-of-pocket  expenses  with  respect  to  allowed  costs  must  be  no  more  than  $6,550  in 
the  case  of  self-only  coverage  and  no  more  than  $  1 3, 1 00  in  the  case  of  family  coverage.  A  plan 
does  not  fail  to  qualify  as  a  high  deductible  health  plan  for  HSA  purjmses  merely  because  it  does 
not  have  a  deductible  for  preventive  care. 


For  2017,  the  maximum  aggregate  annual  contribution  that  can  be  made  to  an  HSA  is 
$3,400  in  the  case  of  self-only  coverage  and  $6,750  in  the  case  of  family  coverage.  The  annual 
contribution  limits  are  increased  by  $1,000  for  individuals  who  have  attained  age  55  by  the  end 
of  the  taxable  year  (referred  to  as  “catch-up  contributions”).  The  maximum  amount  that  an 
individual  make  contribute  is  reduced  by  the  amount  of  any  contributions  to  the  individual’s 
Archer  MSA  and  any  excludable  HSA  conflSbi^mns  made  by  the  individual’s  employer.  In 
some  cases,  an  individual  may  make  the  rnKJcj^um  HSA  contribution,  even  if  the  individual  is 
cweied  by  the  high  deductible  health  plan  for  only  part  of  the  year.  A  distribution  from  an  HSA 


The  FICA  eschisioii  is  provided  under  IRS  Notiee  2004-2. 
Sees.  106(d)  and  22.3. 
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may  be  rolled  over  on  a  nontaxable  basis  to  another  HSA  and  does  not  count  against  the 
contribution  limits. 


Description  of  Proposal 

Under  die  proposal,  conMButions  to  Archer  MSAs  for  taxable  years  beginning  after 
December  31,  20i7^-are  ifot  dedtjetible  or  excludible  from  gross  income  and  wages. 

Effective  Date 

The  proposal  is  ef&ctiYe  for  taxable  years  beginning  after  December  3 1 , 20 1 7. 

12.  Denial  of  dedwctioa  for  expenses  attributable  to  the  trade  or  business  of  being  an 
employee,  expenses  of  teachers,  performing  artists  and  certain  officials 

Present  Law 


In  general,  business  expenses  incurred  by  an  employee  are  deductible,  but  only  as  an 
itemized  deduction  and  only  to  the  extent  the  expenses  exceed  two  percent  of  adjusted  gross 
income.  However,  in  the  case  of  certain  employees  and  certain  expenses,  a  deduction  may  be 
taken  in  determining  adjusted  gross  income  (referred  to  as  an  “above-the-line”  deduction), 
including  expenses  of  qualified  performing  artists,  expenses  of  State  or  local  government 
officials  performing  services  on  a  fee  basis,  expenses  of  eligible  educators  (applicable  under 
present  law  for  taxable  years  beginning  after  2001  and  before  2017),  and  expenses  of  members 
of  a  reseive  component  of  the  Armed  Forces. 

Present  law  and  IRS  guidance  provide  for  numerous  items  that  may  be  deducted  under 
this  provision  (subject  to  the  two-percent  adjusted  gross  income  floor).  This  non-exhaustive  list 
includes): 

•  Business  bad  debt  of  an  employee; 

»  Business  liability  insurance  premiums; 

»  Damages  paid  to  a  former  employer  for  breach  of  an  employment  contract; 

»  Depreciation  on  a  computer  a  taxpayer’s  employer  requires  him  to  use  in  his  work; 

*>  Dues  to  a  chamber  of  commerce  if  membership  helps  the  taxpayer  do  his  job; 

»  Dues  to  professional  societies; 


Secs.  62(a)(  1 )  and  67. 

Sec.  62(a)(2)(B),  (C),  (D)  and  (E).  Under  section  62(a)(2)(A)  and  (c),  certain  reiinbursements  of 
employee  business  expenses  arc  excluded  from  income. 

Sec  IRS  Publication  529,  “Miscellaneous  Deductions"  (2016),  p. 
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•  Educator  expenses ' 

•  Home  office  or  part  of  a  taxpayer’s  home  used  regularly  and  exclusively  in,  the 
taxpayer’s  work; 

•  Job  search  expenses  in  the  taxpayer’s  present  occupation; 

•  Laboratory  breakage  fees; 

•  Legal  fees  related  to  the  taxpayer’s  job; 

•  Licenses  and  regulatory  fees; 

•  Malpractice  insurance  premiums; 

•  Medical  examinations  required  by  an  employer; 

•  Occupational  taxes; 

•  Passport  for  a  business  trip; 

•  Repayment  of  an  income  aid  payment  received  under  an  employer's  plan; 

•  Research  expenses  of  a  college  professor; 

•  Rural  mail  carriers'  vehicle  expenses; 

•  Subscriptions  to  professional  journals  and  trade  magazines  related  to  the  taxpayer’s 
work; 

•  Tools  and  supplies  used  in  the  taxpayef%iwbrk; 

•  Travel,  transportation,  meals,  entertainment,  gifts,  and  local  lodging  related  to  the 
taxpayer’s  work; 

•  Union  dues  and  expenses; 

•  Work  clothes  and  uniforms  if  required  and  not  suitable  for  everyday  use;  and 

•  Work-related  education. 

A  working  condition  fringe  provided  to  an  employee  is  excluded  from  the  employee’s 
income  and  wages.  For  this  purpose,  a  working  condition  fringe  means  property  or  services 
provided  to  an  employee  to  the  extent  that,  if  the  employee  paid  for  the  property  or  service,  the 
payment  would  be  deductible  as  a  business  expense  or  depreciation. 

Description  of  Proposal 

Under  the  proposal,  business  expenses  incurred  by  an  employee  are  not  deductible,, other 
than  expenses  that  are  deductible  in  determining  adjusted  gross  income  (that  is,  above-tbs-lms 
deductions). 


Under  a  special  provision,  tliese  expenses  are  deductible  “above  the  line”  up  to  $250. 
Sec.  132(a)(3)  and  (d). 
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In  addition,  the  proposal  repeals  the  provisions  allowing  above-the-line  deductions  for 
expenses  of  qualified  performing  artists  and  expenses  of  State  or  local  government  officials 
performing  services  on  a  fee  basis.  The  proposal  also  repeals  the  provision  allowing  an  above- 
the-line  deduction  for  expenses  of  eligible  educators  for  taxable  years  begi-pping  after  2001  and 
before  2017.  The  proposal  retains  the  provision  allowing  an  above-the-line  dfej^ction  for 
expenses  of  members  of  a  reserve  component  of  the  Armed  Forces. 

In  addition,  whether  property  or  services  provided  by  an  employer  are  excluded  as  a 
working  condition  fringe  is  determined  without  regard  to  the  proposal.  That  is,  the  same  standard 
as  under  present  law  applies  for  this  purpose. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


Tlie  proposal  also  retains  the  provision  under  which  certain  reimbursements  of  employee  business 
expenses  arc  excluded  from  income. 
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E.  Simplification  and  Reform  of  Exclusions  and  Taxable  Compensation 


1.  Limitation  on  exclusion  for  employer-provided  housing 


Present  Law 


The  value  of  lodging  furnished  to  an  employee,  spouse,  dr  deptsndentstoy  of  oja  behalf  of 
an  employer  for  the  convenience  of  the  employer  (referred  to  ^  •‘^ploye'f-jprcivjded  lodging”)  is 
excludible  from  the  employee’s  gross  income,  but  only  if  the  employe©  is  required  to  accept  the 
lodging  on  the  business  premises  of  the  employer  as  a  condition  or  empldyTOerit^^®  Special  rules 
apply  with  respect  to  employees  living  in  foreign  camps'^'  and.fodgibg  fiinrishgd  by  certain 
educational  institutions  to  employees.'’^  Amounts  attributable  tO EinploytTqaiOVided  lodging  that 
are  excludible  from  gross  income  for  income  tax  purposes  are  also  excluded,  from  . W^ages  for 
employment  tax  purposes. 


Description  of  Proposal 


The  proposal  limits  the  amount  that  may  be  excluded  from  gross  income  for  employer- 
provided  lodging  to  $50,000  ($25,000  in  the  case  of  a  married  individual  filing  a  separate  return), 
subject  to  a  phase-out  based  on  the  employee’s  level  of  compensation.  The  exclusion  is  phased 
out  by  $1  for  every  $2  earned  above  the  indexed  compensation  threshold.  For  2017,  this 
compensation  threshold  is  $120,000.'’-^  The  proposal  also  denies  any  exclusion  for  employer- 
provided  housing  provided  to  5%  owners, regardless  of  their  compensation  level. 

In  addition,  the  exclusion  does  not  apply  to  more  than  one  residence  at  any  given  time. 

In  the  case  of  spouses  filing  a  joint  return,  the  one  residence  limit  may  be  applied  separately  to 
each  spouse  for  a  period  during  which  the  spouses  reside  in  separate  residences  provided  jp 
connection  with  their  respective  employments. 

Those  amounts  that  are  not  excludible  from  gross  income  for  income  tax  purposes  yfijl 
also  not  be  excluded  from  wages  for  employment  tax  purposes. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 


™  Sec.  119(a). 

Sec.  119(c). 

See.  119(d). 

The  compensation  threshold  is  that  amount  in  cfTcct  :tion  414(q)(l  )(B)(i). 

As  defined  in  section  416(i)(l)(B)(i). 
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2.  Modification  of  exclusion  of  gain  on  sale  of  a  principal  residence 


Present  Law 


A  taxpayer  who  is  an  individual  may  exclude  up  to  $250,000  ($500,000  if  married  filing 
a  joint  return)  of  gain  realized  on  the  sale  or  exchange  of  a  principal  residence.  To  be  eligible  for 
the  exclusion,  the  taxpayer  must  have  owned  and  used  the  residence  as  a  principal  residence  for 
at  least  two  of  the  five  years  ending  on  the  date  of  the  sale  or  exchange.  A  taxpayer  who  fails  to 
meet  these  requirements  by  reason  of  a  change  of  place  of  employment,  health,  or,  to  the  extent 
provided  under  regulations,  unforeseen  circumstances,  is  able  to  exclude  an  amount  equal  to  the 
fraction  of  the  $250,000  ($500,000  if  married  filing  a  joint  return)  that  is  equal  to  the  fraction  of 
the  two  years  that  the  ownership  and  use  requirements  are  met. 

The  exclusion  under  this  provision  may  not  be  claimed  for  more  than  one  sale  or 
exchange  during  any  two-year  period. 

l>escription  of  Proposal 

Tbe  proposal  extends  the  length  of  time  a  taxpayer  must  own  and  use  a  residence  to 
qualify  for  this  exclusion.  Specifically,  the  exclusion  is  available  only  if  the  taxpayer  has  owned 
and  used  the  residence  as  a  principal  residence  for  at  least  five  of  the  eight  years  ending  on  the 
date  of  the  sale  or  exchange.  A  taxpayer  who  fails  to  meet  these  requirements  by  reason  of  a 
change  of  place  of  employment,  health,  or,  to  the  extent  provided  under  regulations,  unforeseen 
circumstances  is  able  to  exclude  an  amount  equal  to  the  fraction  of  the  $250,000  ($500,000  if 
married  filing  a  joint  return)  that  is  equal  to  the  fraction  of  the  five  years  that  the  ownership  and 
use  requirements  are  met. 

The  proposal  limits  the  exclusion  so  that  the  exclusion  may  not  apply  to  more  than  one 
sale  or  exchange  during  any  five-year  period. 

The  proposal  phases-out  the  exclusion  by  one  dollar  for  every  dollar  a  taxpayer’s  AGI 
exceeds  $250,000  ($500,000  if  married  filing  a  joint  return).  For  purposes  of  this  provision,  AGI 
is  measured  using  the  average  of  the  taxpayers’  AGI  in  the  year  of  sale  (excluding  any  income 
from  the  sale  of  the  home)  and  the  prior  two  taxable  years  before  such  sale. 

Effective  Date 


The  proposal  is  effective  for  sales  and  exchanges  after  December  31,  2017. 
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3.  Repeal  of  exclusion,  etc.,  for  employee  achievement  awards 

Present  Law 

An  etyploj'tT's  deduction  for  the  cost  of  an  employee  achievement  award  is  limited  to  a 
certain  amotsnf^^®  Eptployee  achievement  awards  that  are  deductible  by  an  employer  (or  would 
be  deductible  but  the  fact  that  the  employer  is  a  tax-exempt  organization)  are  excludible  from 
an  employee’s  fpoBS  ltscome.'^^  Amounts  that  are  excludible  from  gross  income  under  section 
74(c)  for  income  tax  purposes  are  also  excluded  from  wages  for  employment  tax  purposes. 

An  employee  achievement  award  is  an  item  of  tangible  personal  property  given  to  an 
employee  in  recognition  of  either  length  of  service  or  safety  achievement  and  presented  as  part 
of  a  meaningful  presentation. 


Description  of  Proposal 

The  proposal  repeals  the  deduction  limitation  for  employee  achievement  awards.  It  also 
repeals  the  exclusions  from  gross  income  and  wages. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 
4.  Repeal  of  exclusion  for  dependent  care  assistance  programs 

Present  Law 


An  exclusion  from  the  gross  income  of  an  employee  of  up  to  $5,000  annually  for 
employer-provided  dependent  care  assistance'’^  is  allowed  if  the  assistance  is  provided  ptitsuant 
to  a  separate  written  plan  of  an  employer  that  does  not  discriminate  in  favor  of  highly 
compensated  employees'’*  and  meets  certain  other  requirements.  The  amount  excludible  cannot 
exceed  the  earned  income  of  the  employee  or,  if  the  employee  is  married,  the  lesser  of  the  earned 
income  of  the  employee  or  the  earned  income  of  the  employee’s  spouse.  Amounts  attributable  to 
dependent  care  assistance  tfaiit  are  excludible  from  gross  income  for  income  tax  purposes  are  also 
excludible  from  wages  for  employment  tax  purposes. 


Sec,  274(j). 

Sec.  74(c). 

Sec.  129(a). 

Sec.  129(d).  The  exclusion  applies  if  the  contributions  or  benefits  under  the  program  do  not 
discriminate  in  favor  of  highly  compensated  employees,  within  the  meaning  of  sec.  414(q),  or  their  dependents,  and 
the  program  benefits  employees  under  a  classification  established  by  the  employer  found  not  to  be  discriminatory  in 
favor  or  such  highly  compensated  cmptoyces  or  their  dependents. 
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Description  of  Proposal 

The  proposal  repeals  the  exclusions  from  gross  income  and  wages  for  dependent  care 
programs. 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 ,  20 1 7. 

5.  Repeal  of  exclusion  for  qualified  moving  expense  reimbursement 

Present  Law 


Qualified  moving  expense  reimbursements  are  excludible  from  an  employee’s  gross 
income'’^,  and  are  defined  as  any  amount  received  (directly  or  indirectly)  from  an  employer  as 
payment  for  (or  reimbursement  of)  expenses  which  would  be  deductible  as  moving  expenses 
under  section  217*^*’  if  directly  paid  or  incurred  by  the  entjpteyee.  However,  any  such  amount 
actually  deducted  by  the  individual  is  not  eligible  for  this  Exclusion.  Amounts  excludible  from 
gross  income  for  income  tax  purposes  as  qualified  moving  expense  reimbursements  are  also 
excluded  from  wages  for  employment  tax  purposes. 

Description  of  Proposal 

The  proposal  repeals  the  exclusion  from  gross  income  and  wages  for  qualified  moving 
expense  reimbursements. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 
6.  Repeal  of  exclusion  for  adoption  assistance  programs 

Present  Law 


An  exclusion  from  an  employee’s  gross  income  is  allowed  for  qualified  adoption 
expenses  paid  or  reimbursed  by  an  employer,  if  such  amounts  are  furnished  pursuant  to  an 
adoption  assistance  program.****  For  2017,  the  maximum  exclusion  amount  is  $13,570,  and  is 
phased  out  ratably  for  taxpayers  with  modified  adjusted  gross  income  (“AGI”)  above  a  certain 
amount.  In  2017,  the  phase  out  range  begins  at  modified  AGI  of  $203,540,  with  no  exclusion 


Secs.  1  .'?2(a)(6)  and  1  -32(g). 

Individuals  arc  allowed  an  itemized  deduction  for  moving  expenses  paid  or  incurred  during  the  taxable 
year  in  connection  with  the  commencement  of  work  by  the  taxpayer  as  an  employee  or  as  a  self-employed 
individual  at  a  new  principal  place  of  work.'*®  Such  expenses  arc  deductible  only  if  the  move  meets  certain 
conditions  related  to  distance  from  the  taxpayer’s  previous  residence  and  the  taxpayer’s  status  as  a  full-time 
employee  in  the  new  location. 

Sec.  137(a). 
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when  modified  AGI  equals  or  exceeds  $243,540.  Modified  AGI  is  the  sum  of  the  taxpayer’s 
AGI  plus  amounts  excluded  from  income  under  sections  91 1 , 93 1 ,  and  933  (relating  to  the 
exclusion  of  income  of  U.S.  citizens  or  residents  living  abroad;  residents  of  Guam,  American 
Samoa,  and  the  Northern  Mariana  Islands  and  residents  of  Puerto  Rico,  respectively). 

In  the  case  of  adoption  of  a  child  with  special  needs  that  is  finalized  during  a  taxable 
year,  the  taxpayer  may  claim  as  an  exclusion  the  .aiiaotKit  of  the  maximum  exclusion  minus  the 
aggregate  qualified  adoption  expenses  with  respect  that  adoption  for  all  prior  taxable  years. 

Qualified  adoption  expenses  are  reasonable  and  necessary  adoption  fees,  court  costs, 
attorney  fees,  and  other  expenses  that  are;  (1)  directly  related  to,  and  the  principal  purpose  of 
which  is  for,  the  legal  adoption  of  an  eligible  child  by  the  taxpayer;  (2)  not  incurred  in  violation 
of  State  or  Federal  law,  or  in  carrying  out  any  surrogate  parenting  arrangement;  (3)  not  for  the 
adoption  of  the  child  of  the  taxpayer’s  spouse;  and  (4)  not  reimbursed  (e.g.,  by  an  employer). 

For  the  exclusion  to  apply,  certain  requirements  must  be  satisfied,  including  satisfaction 
of  nondiscrimination  rules  and  providing  employees  with  reasonable  notification  of  the 
availability  and  terms  of  the  program. 

Adoption  expenses  paid  or  reimbursed  by  the  employer  under  an  adoption  assistance 
program  are  not  eligible  for  the  adoption  credit  under  section  23.  A  taxpayer  may  be  eligible  for 
the  adoption  credit  (with  respect  to  qualified  adoption  expenses  he  or  she  incurs)  and  also  for  the 
exclusion  (v,i|&;,respect  to  different  qualified  adoption  expenses  paid  or  reimbursed  by  his  or  her 
employer).  ■  ^ 


Description  of  Proposal 

The  proposal  repeals  the  exclusion  from  gross  income  for  adoption  assistance  programs. 

Effective  Date 


The  p!rc|pp-f4l  is^^fecUveTor, taxable  years  beginning  after  December  31,  2017. 

V  ' 


( 


Sec.  2.3(d)(1). 

The  employer’s  adoption  assistanee  program  must  not  disraminate  in  favor  of  highly  eompensated 
employees,  within  the  meaning  of  see.  414(q).  In  addition,  no  mots  IbajEi  five  percent  of  the  amounts  paid  or 
incurred  by  the  employer  during  the  year  for  qualified  adoption  expenses  under  an  adoption  assistance  program  can 
be  provided  for  the  class  of  individuals  consisting  of  morc-than-fivc-pcrccnt  owners  of  the  employer  and  the  spouses 
or  dependents  of  such  morc-than-fivc-pcrccnt  owners. 
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F.  Simplification  and  Reform  of  Savings,  Pensions,  Retirement 
1.  Repeal  of  special  rule  permitting  recharacterization  of  IRA  contributions 

Present  Law 


Individual  retirement  arrangements 

There  are  two  basic  types  of  individual  retirement  arrangements  (“IRAs”)  under  present 
law:  traditional  IRAs/^''  to  which  both  deductible  and  nondeductible  contributions  may  be 
made,‘^^  and  Roth  IRAs,  to  which  only  nondeductible  contributions  may  be  made.*^^  The 
principal  difference  between  these  two  types  of  IRAs  is  the  timing  of  income  tax  inclusion. 

An  annual  limit  applies  to  contributions  to  IRAs.  The  contribution  limit  is  coordinated  so 
that  the  aggregate  maximum  amount  that  can  be  contributed  to  all  of  an  individual’s  IRAs  (both 
traditional  and  Roth)  for  a  taxable  year  is  the  lesser  of  a  certain  dollar  amount  ($5,500  for  2017) 
or  the  individual’s  compensation.  In  the  case  of  a  married  couple,  contributions  can  be  made  up 
to  the  dollar  limit  for  each  spouse  if  the  combined  compensation  of  the  spouses  is  at  least  equal 
to  the  contributed  amount.  The  dollar  limit  is  increased  annually  (“indexed”)  as  needed  to  reflect 
increases  in  the  cost-of  living.  An  individual  who  has  attained  age  50  before  the  end  of  the 
taxable  year  may  also  make  catch-up  contributions  up  to  $1,000  to  an  IRA.  The  IRA  catch-up 

contribution  limit  is  not  indexed. 

1  ^ 

XraciStifeinal  IRAs 

t  ’  ’ 

I  I 

,1 C'  A|i  individual  may  make  deductible  contributions  to  a  traditional  IRA  up  to  the  IRA 

limit  (reduced  by  any  contributions  to  Roth  IRAs)  if  neither  the  indiyjdqal  nor  the 
spouse  is  an  active  participant  in  an  employer-sponsored  retirement  an 

'  .mdysTiiSejal!  (or  the  individual’s  spouse)  is  an  active  participant  in  an  employer-spt^^tii^ 
^■i{?tJtp.53i6ntplan,  the  deduction  is  phased  out  for  taxpayers  with  adjusted  gross  income  (“AGI”) 
:^T,i|hs®-t33^ble  year  over  certain  indexed  levels.  To  the  extent  an  individual  cannot  or  does  not 
msike  deductible  contributions  to  a  traditional  IRA  or  contributions  to  a  Roth  IRA  for  the  taxable 
^ear,  the  individual  may  make  nondeductible  after-tax  contributions  to  a  traditional  IRA  (that  is, 
no  AGI  limits  apply),  subject  to  the  same  contributipji  Jimits  as  the  limits  on  deductible 
contributions,  including  catch-up  contributions,  ^^a^dividual  who  has  attained  age  701/2  before 
to  the  close  of  a  year  is  not  permitted  to  make  confe&it'ions  to  a  traditional  IRA  for  that  year. 


Sec.  408. 
Sec.  219. 
See.  408A. 
See.  219(g) 
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Amounts  held  in  a  traditional  IRA  are  includible  in  income  when  withdrawn,  except  to 
the  extent  the  withdrawal  is  a  return  of  the  individual’s  basis.  All  traditional  IRAs  of  an 
individual  are  treated  as  a  single  contract  for  purposes  of  recovering  basis  in  the  IRAs. 

Roth  IRAs 


Individuals  with  AGI  below  certain  levels  may  make  nondeductible  contributions  to  a 
Roth  IRA.  The  maximum  annual  contribution  that  can  be  made  to  a  Roth  IRA  is  phased  out  for 
taxpayers  with  AGI  for  the  taxable  year  over  certain  indexed  levels. 


Amounts  held  in  a  Roth  IRA  that  are  withdrawn  as  a  qualified  distribution  are  not 
includible  in  income.  A  qualified  distribution  is  a  distribution  that  (1)  is  made  after  the  five- 
taxable-year  period  beginning  with  the  first  taxable  year  for  which  the  individual  first  made  a 
contribution  to  a  Roth  IRA,  and  (2)  is  after  attammeiitof  age  59 '/2,  on  account  of  death  or 

disability,  or  is  made  for  first-time  homebityer  expenses  of  up  to  $10,000. 

Distributions  from  a  Roth  IRA  that  are  ifot  qmiiiSe'd  distributions  are  includible  in 
income  to  the  extent  attributable  to  eaiaings;  amouatsthat  are  attributable  to  a  return  of 
contributions  to  the  Roth  IRA  are  not  incltidible  iti  income.  .\11  Roth  IRAs  are  treated  as  a  single 
contract  for  purposes  of  determining  the  amount  tiiat  is  a  return  of  contributions. 


Separation  of  traditional  and  Rotb  lltA  accounts 


i  i 


.'I-- 


Contributions  to  traditional  IRAs  and  to  Roth  IRAs  must^^  ;mtd  set>arate 

IRAs,  meaning  arrangements  with  separate  trusts,  accounts,  or  .s.n'd  kepM^^jRA 

documents.  Except  in  the  case  of  a  conversion  or  recharacter^^n^ 
transferred  or  rolled  over  between  the  two  types  of  IRAs.  '  li  rV- <  1  '  i  ' 

■  ■  '  *  Il'  f  I  ’I  I 

189 


Taxpayers  generally  may  convert  an  amount  in  a  traditid^  The 

amount  converted  is  includible  in  the  taxpayer’s  income  as  if  !iM!feeeh%!ade. 


The  conversion  is  accomplished  by  a  trustee-to-trustee  transfexroTl 


^traditional 


IRA  to  the  Roth  IRA,  or  by  a  distribution  from  the  traditional  iRA  and  coniributidn  to  the  Roth 
IRA  within  60  days. 


Rollovers  to  IRAs  of  distributions  from  tax-favored  employer-sponsored  retirement  plans 
(that  is,  qualified  retirement  plans,  tax-deferred  annuity  plans,  and  governmental  eligible 


Basis  results  from  after-tax  contributions  to  traditional  IRAs  or  a  rollovers  to  U-aditional  IRAs  of  after¬ 
tax  ainoimts  from  another  eligible  retirement  plan. 

Although  an  individual  with  AGI  exceeding  certain  limits  is  not  permitted  to  make  a  contribution 
directly  to  a  Roth  IRA,  the  individual  can  make  a  contribution  to  a  traditional  IRA  and  convert  tlie  traditional  IRA  to 
a  Roth  IRA. 

Subject  to  various  exceptions,  distributions  from  an  IRA  before  age  59*/2  that  arc  includible  in  income 
are  subject  to  a  10-percent  early  distribution  tax  under  section  72{t).  An  exception  applies  to  an  amount  includible 
in  income  as  a  result  of  the  conversion  from  a  traditional  IRA  into  a  Roth  IRA.  However,  tlic  early  disUibution  tax 
applies  if  the  taxpayer  withdraws  the  amount  within  five  years  of  the  conversion. 
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deferred  compensation  also  perniiU«Ki.  For  tax-free  rollovers,  disfribiittoris  from 

pretax  accounts  under  a«  ^pby^T^pcnsorod  plan  genotally  must  are  conidfeafed' tb  a' iraditional 
IRA,  and  distributions  Mm  ^"^sigaatedRotli  account imder  an  employer-sposmor^|4an  must 
be  contributed  only  to  a’Rodi  iRA.  Howev^er,  a  distributior.  from  an  employei-lpoiisored  plan 
that  is  not  from  a  designated  Roth  account  is  also  permitted  to  be  rolled  over  into  a  Roth  IRA, 
subject  to  the  rules  that  apply  to  conversions  from  a  traditional  IRA  into  a  Roth  IRA.  Thus,  a 
rollover  from  a  tax-favored  employer-sponsored  plan  to  a  Roth  IRA  is  includible  in  gross  income 
(except  to  the  extent  it  represents  a  return  of  after-tax  contributions). 

Recharacterization  of  IRA  contributions 


If  an  individual  makes  a  contribution  to  an  IRA  (traditional  or  Roth)  for  a  taxable  year, 
the  individual  is  permitted  to  recharacterize  the  contribution  as  a  contribution  to  the  other  type  of 
IRA  (traditional  or  Roth)  by  making  a  tmstee-to-trustee  transfer  to  the  other  type  of  IRA  before 
the  due  date  for  the  individual’s  income  tax  return  for  that  year.  In  the  case  of  a 
recharacterization,  the  contribution  will  be  treated  as  having  been  made  to  the  transferee  IRA 
(and  not  the  original,  transferor  IRA)  as  of  the  date  of  the  original  contribution.  Both  regular 
contributions  and  conversion  contributions  to  a  Roth  IRA  can  be  recharacterized  as  having  been 
made  to  a  traditional  IRA. 

lire  amount  transferred  in  a  recharacterization  must  be  accompanied  by  any  net  income 
allocable  to  the  contribution.  In  general,  even  if  a  recharacterization  is  accomplished  by 
transferring  a  specific  asset,  net  income  is  calculated  as  a  pro  rata  portion  of  income  on  the  entire 
account  rather  than  income  allocable  to  the  specific  asset  transferred.  However,  when  doing  a 
Roth  conversion  of  an  amount  for  a  year,  an  individual  may  establish  multiple  Roth  IRAs,  for 
example,  Roth  IRAs  with  different  investment  strategies,  and  divide  the  amount  being  converted 
among  the  IRAs.  The  individual  can  then  choose  whether  to  recharacterize  any  of  the  Roth  IRAs 
as  a  traditional  IRA  by  Inmsferring  the  entire  amount  in  the  particular  Roth  IRA  to  a  traditional 
IRA.  For  example,  if  the  value  of  the  assets  in  a  particular  Roth  IRA  declines  after  the 
conversion,  the  conversion  can  be  reversed  by  recharacterizing  that  IRA  as  a  traditional  IRA. 

The  individual  may  then  later  convert  that  traditional  IRA  to  a  Roth  IRA  (referred  to  as  a 
reconversion),  including  only  the  lower  value  in  income.  Treasury  regulations  prevent  the 
reconversion  from  taking  place  immediately  after  the  recharcterization,  by  requiring  a  minimum 
period  to  elapse  before  the  reconversion.  Generally  the  reconversion  cannot  occur  sooner  than 


Secs.  401(a),  403(a),  403(b)  and  457(b). 

As  in  the  case  of  a  conversion  of  an  amount  from  a  traditional  IRA  to  a  Roth  IRA.  the  special  recapture 
nile  relating  to  the  10-percent  additional  tax  on  early  distributions  applies  for  distributions  made  from  the  Roth  IRA 
within  a  specified  five-year  period  after  the  rollover. 

Sec.  408A(d)(6). 

Treas.  Reg.  sec.  1.408A-5,  Q&A-2(b). 
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the  later  of  30  days  after  the  recharacterization  or  a  date  during  the  taxable  year  following  the 
taxable  year  of  the  original  conversion. 

Description  of  Proposal 

The  proposal  repeals  the  special  rule  that  allows  IRA  contributions  to  one  type  of  IRA 
(either  traditional  or  Roth)  to  be  recharacterized  as  a  contribution  to  the  other  type  of  IRA.  Thus, 
for  example,  under  the  proposal,  a  conversion  contribution  establishing  a  Roth  IRA  during  a 
taxable  year  can  no  longer  be  recharacterized  as  a  contribution  to  a  traditional  IRA  (thereby 
unwinding  the  conversion). 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  Decemb^a; 

2.  Reduction  in  minimum  age  for  allowable  in-service  distributions 

Present  Law 


Tax-favored  employer-sponsored  retirement  plans  consist  of  qualified  retirement  plans, 
including  certain  defined  contribution  plans  that  ijf^||^#:tmployees  to  make  elective  deferrals  (a 
“section  401(k)  plan”),  tax-deferred  annuity  plans  (4*?^!ection  403(b)  plan”),  which  may  also 
allow  employees  to  make  elective  deferrals,  and  dii)^ble  deferred  compensation  plans  of  State 
and  local  government  employers  (a  “governmental  section  457(b)  plan”).'^^  The  terms  of  an 
employer-sponsored  retirement  plan  generally  determine  when  distributions  are  permitted. 
However,  in  some  caseg,,|:estrictions  may  apply  to  distribution  before  an  employee’s  severance 
from  employment,  referred.  as  “in-iigfvice”  distributions. 


In-service  distributions  of  elective  deferrals  (and  related  earnings)  under  a  section  401(k) 
plan  generally  are  permitted  only  after  attainment  of  age  59'/2  or  termination  of  the  plan. 
In-service  distributions  of  elective  deferrals  (but  not  related  earnings)  are  also  permitted  in  the 
case  of  hardship.  Elective  deferrals  under  a  section  403(b)  plan  are  subject  to  in-service 
distribution  restrictions  similar  to  those  applicable  to  elective  deferrals  under  a  section  401(k) 
plan,  and,  in  some  cases,  other  contributions  to  a  section  403(b)  plan  are  subject  to  similar 

.  .  I QQ 

restrictions. 

Pension  plans,  that  is,  qualified  defined  benefit  plans  and  money  purchase  pension  plans, 
a  type  of  qualified  defined  contribution  plan,  generally  may  not  permit  in-service  distributions 


Treas.  Reg.  sec.  1.408A-5,  Q&A-9. 

Secs.  401(a),  401(k),  403(a),  40.3(b),  and  457(b). 

Sec.  401(k)(2)(B).  Similar  restrictions  apply  to  certain  other  contributions,  such  as  employer  matching 
or  nonclcctivc  contributions  required  under  the  nondiscrimination  safe  harbors  under  section  401(k). 

Secs.  40.3(b)(7)(A)(ii)  and  40.3(b)(l  1). 
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before  attainment  of  age  62  (or  attainment  of  normal  retirement  age  under  the  plan  if  earlier)  or 
termination  of  the  plan. 

Deferrals  under  a  governmental  section  457(b)  plan  are  subject  to  in-service  distribution 
re^itrictions  similar  to  those  applicable  to  elective  deferrals  under  a  section  401(k)  plan,  except 
that  in-service  distributions  under  a  governmental  section  457(b)  plan  are  permitted  only  after 
attainment  of  age  IOV2  (rather  than  age  59 

Description  of  Proposal 

Under  the  proposal,  in-service  distributions  are  permitted  under  a  pension  plan  or  a 
governmental  section  457(b)  plan  at  age  59'/2,  thus  making  the  rules  for  those  plans  consistent 
with  the  rules  for  section  401(k)  plans  and  section  403(b)  plans. 

Effective  Date 


The  proposal  is  effective  for  plan  years  beginning  after  December  3 1 ,  20 1 7. 

3.  Modification  of  rules  governing  hardship  distributions 

Present  Law 


Elective  deferrals  under  a  section  401(k)  plan  or  a  section  403(b)  plan  may  not  be 
distributed  before  the  occurrence  of  one  or  more  specified  events,  including  financial  hardship  of 
the  employee.^”' 

Applicable  Treasury  regulations  provide  that  a  distribution  is  made  on  account  of 
hardship  only  if  the  distribution  is  made  on  account  of  an  immediate  and  heavy  financial  need  of 
the  employee  and  is  necessary  to  satisfy  the  heavy  need.^*^^  The  Treasury  regulations  provide  a 
safe  harbor  under  which  a  distribution  may  be  deemed  necessary  to  satisfy  an  immediate  and 
heavy  financial  need.  One  requirement  of  this  safe  harbor  is  that  the  employee  be  prohibited 
from  making  elective  deferrals  and  employee  contributions  to  the  plan  and  all  other  plans 
maintained  by  the  employer  for  at  least  six  months  after  receipt  of  the  hardship  distribution. 

Description  of  Proposal 

The  Secretary  of  the  Treasury  is  directed  to  modify  the  applicable  regulations  wit^j;<me 
year  of  the  date  of  enactment  to  (1)  delete  the  requirement  that  an  employee  be  prohibit!®^  ft'SSn 
making  elective  deferrals  and  employee  contributions  for  six  months  after  the  receipt  of  a 


Sec.  401(a)U6)  and  Trcas.  Reg.  sees.  1.401-l(b)(l){i)  and  1.40 1(a)- 1(b). 

Sec.  457(d)(1)(A). 

Secs.  401(k)(2)(B)(i)(IV)  and  403(b)(7)(A)(ii)  and  (b)(l  1)(B).  Ollier  types  of  contributions  may  also  be 
subject  to  this  restriction. 

Treas.  Reg.  sec.  1. 40  l(k)- 1(d)(3). 
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hardship  distribution  in  order  for  the  distribution  to  be  deemed  necessary  to  satisfy  an  immediate 
and  heavy  financial  need,  and  (2)  make  any  other  modifications  necessary  to  carry  out  the 
purposes  of  the  rule  allowing  elective  deferrals  to  be  distributed  in  the  case  of  hardship.  Thus, 
under  the  modified  regulations,  an  employee  would  not  be  prevented  for  any  period  after  the 
receipt  of  a  hardship  distribution  from  continuing  to  make  elective  deferrals  and  employee 
contributions. 


Effective  Date 


The  regulations  as  revised  by  the  proposal  shall  apply  to  plan  years  beginning  after 
December  31,  2017. 

4.  Modification  of  rules  relating  to  hardship  withdrawals  from  cash  or  deferred 
arrangements 


Present  Law 

Amounts  attributable  to  elective  deferrals  (includfjtig  earnings  thereon)  under  a 
section  401(k)  plan  generally  may  not  be  distributed  before  the  earliest  of  the  employee's 
severance  from  employment,  death,  disability  o.r  attainment  of  age  591/2,  or  termination  of  the 
plan,  or  as  a  qualified  reservist  distribution.^®  Elective  deferrals,  but  not  associated  earnings, 
may  be  distributed  on  account  of  hardship. 

An  employer  may  make  noneiective  and  matching  contributions  for  employees  under  a 
section  401(k)  plan.  Elective  deferrals,  aiid  matching  contributions  and  after-tax  employee 
contributions,  are  subject  to  special  tests  (“nondiscrimination  tests”)  to  prevent  discrimination  in 
favor  qf  tLighly  compensated  employees.  Nonelective  contributions  and  matching  contributions 
that  certain  requirements  (“qualified  nonelective  contributions  and  qualified  matching 
contrlfedSions”)  may  be  used  to  enable  the  plan  to  satisfy  these  nondiscrimination  tests.  One  of 
the  requirements  is  that  these  contributions  be  subject  to  the  same  distribution  restrictions  as 
elective  deferrals,  except  that  these  contributions  (and  associated  earnings)  are  not  permitted  to 
be  distributed  on.  account  of  hardship. 

Applicable  Treasury  regulations  provide  that  a  distribution  is  made  on  account  of 
hardship  only  if  die  distribution  is  made  on  account  of  an  immediate  and  heavy  financial  need  of 
the  employee  aiid  is  necessary  to  satisfy  the  heavy  need.^”"*  The  Treasury  regulations  provide  a 
safe  harbor  under  v/hich  a  disfribution  may  be  deemed  necessary  to  satisfy  an  immediate  and 
heavy  fmaacisi  need.  One  requirement  of  the  safe  harbor  is  that  the  employee  represent  that  the 
need  cannot  be  satisfied  through  currently  available  plan  loans.  This  in  effect  requires  an 
employee  to  take  any  available  plan  loan  before  receiving  a  hardship  distribution. 


Sec.  401(k)(2)(B)(i). 

Treas.  Reg.  sec.  1. 40  l(k)- 1(d)(3). 
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Description  of  Proposal 


The  proposal  allows  earnings  on  elective  deferrals  under  a  section  401(k)  plan,  as  w:ell  as 
qualified  nonelective  contributions  and  qualified  matching  contributions  (and  associated 
earnings),  to  be  distributed  on  account  of  hardship.  Further,  a  distribution  is  not  treated  as  failing 
to  be  on  account  of  hardship  solely  because  the  employee  does  not  take  any  available  plan  loan. 

Effective  Date 


The  proposal  applies  to  plan  years  beginning  after  December  3 1 , 201 7. 

5.  Extended  rollover  period.S®r|iie  rollover  of  plan  loan  offset  amounts  in  certain  cases 

Present  Law 


Taxation  of  retirement  plan  distributions 

A  distribution  from  a  tax-favored  employer-sponsored  retirement  plan  (that  is,  a  qualified 
retirement  plan,  section  403(b)  plan,  or  a  governmental  section  457(b)  plan)  is  generally 
includible  in  gross  income,  except  in  the  case  of  a  qualified  distribution  from  a  designated  Roth 
account  or  to  the  extent  the  distribution  is  a  recovery  of  basis  under  the  plan  or  the  distribtitioti  is 
contributed  to  another  such  plan  or  an  IRA  (referred  to  as  eligible  retirement  plans)  in  a  tax-free 
rollover.  In  the  case  of  a  distribution  from  a  retirement  plan  to  an  employee  under  age  S  Wi, 
the  distribution  (other  than  a  distribution  from  a  governmental  section  457(b)  plan)  is  also 
subject  to  a  10-percent  early  distribution  tax  unless  an  exception  applies. 

A  distribution  from  a  tax-favored  employer-sponsored  retirement  plan  that  is  an  eligible 
rollover  distribution  may  be  rolled  over  to  an  eligible  retirement  plan.^°’  The  rollover  generally 
can  be  achieved  by  direct  rollover  (direct  payment  from  the  distributing  plan  to  the  recipient 
plan)  or  by  contributing  the  distribution  to  the  eligible  retirement  plan  within  60  days  of 
receiving  the  distribution  (“60-day  rollover”). 

Employer-sponsored  retirement  plans  are  required  to  offer  an  employee  a  direct  rollover 
with  respect  to  any  eligible  rollover  distribution  before  paying  the  amount  to  the  employee.  If  an 
eligible  rollover  distribution  is  not  directly  rolled  over  to  an  eligible  retirement  plan,  the  taxable 
portion  of  the  distribution  generally  is  subject  to  mandatory  20-percent  income  tax 
withholding.^”**  Employees  who  do  not  elect  a  direct  rollover  but  who  roll  over 
distributions  within  60  days  of  receipt  also  defer  tax  on  the  rollover  amounts;  howSvfer,  the  20 


2®''  Secs.  402(a)  and  (c),  402A(d),  403(a)  and  (b),  457(a)  and  (e)(16). 

2®®  Sec.  72(t). 

^®’  Certain  distributions  arc  not  eligible  rollover  distributions,  such  as  annuity  payments,  required 
minimum  distributions,  hardship  distributions,  and  loans  that  are  treated  as  deemed  distributions  under  section  72(p). 

^®*  Treas.  Reg.  sec-,  t4^|p)-2,  Q&A- 1(b)(3). 
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percent  withheld  will  remain  taxable  unless  the  employee  substitutes  funds  within  the  60-day 
period. 

Plan  loans 

Employer-spoijsored  retimnent  plans  may  provide  loans  to  employees.  Unless  the  loajs- 
satisfies  certain  requirenjents  in  both  form  and  operation,  the  amount  of  a  retirement  plan  loan  is 
a  deemed  disttibndon  fe»ai  tbe  retiiement  plan,  including  that  the  terms  of  the  loan  provide  for  a 
repayment  period  of  not  mote  than  five  years  (except  for  a  loan  specifically  to  purchase  a  home) 
and  for  level  amortization  of  loan  payments  with  payments  not  less  frequently  than  quarterly. 
Thus,  if  an  employee  stops,  making  payments  on  a  loan  before  the  loan  is  repaid,  a  deemed 
distribution,  of  the  oatstanding  loan  balance  generally  occurs.  A  deemed  distribution  of  an 
unpaid  loan  balance  is  generally  taxed  as  though  an  actual  distribution  occurred,  including  being 
subject  to  a  10-percent  early  distribution  tax,  if  applicable.  A  deemed  distribution  is  not  eligible 
for  rollover  to  another  eligible  retirement  plan. 

A  plan  may  also  provide  that,  in  certain  circumstances  (for  example,  if  an  employee 
terminates  employment),  an  employee’s  obligation  to  repay  a  loan  is  accelerated  and,  if  the  loan 
is  not  repaid,  the  loan  is  cancelled  and  the  amount  in  employee’s  account  balance  is  offset  by  the 
amount  of  the  unpaid  loan  balance,  referred  to  as  a  loan  offset.  A  loan  offset  is  treated  as  an 
actual  distribution  from  the  plan  equal  to  the  unpaid  loan  balance  (rather  than  a  deemed 
distribution),  and  (unlike  a  deemed  distribution)  the  amount  of  the  distribution  is  eligible  for  tax- 
free  rollover  to  another  eligible  retirement  plan  within  60  days.  However,  the  plan  is  not 
required  to  offer  a  direct  rollover  with  respect  to  a  plan  loan  offset  amount  that  is  an  eligible 
rollover  distribution,  and  the  plan  loan  offset  amount  is  generally  not  subject  to  20-percent 
income  tax  withholding. 


Description  of  Proposal 

Under  the  proposal,  the  period  during  which  a  qualified  plan  loan  offset  amount  may  be 
contributed  to  an  eligible  retirement  plan  as  a  rollover  contribution  is  extended  from  60  days 
after  the  date  of  the  offset  to  the  due  date  (including  extensions)  for  filing  the  Federal  income  tax 
return  for  the  taxable  year  in  which  the  plan  loan  offset  occurs,  that  is,  the  taxable  year  in  which 
the  amount  is  treated  as  distributed  from  the  plan).  Under  the  proposal,  a  qualified  plan  loan 
offset  amount  is  a  plan  loan  offset  amount  that  is  treated  as  distributed  from  a  qualified 
retirement  plan,  a  section  403(b)  plan  or  a  governmental  section  457(b)  plan  solely  by  reason  of 
the  termination  of  the  plan  or  the  failure  to  meet  the  repayment  terms  of  the  loan  because  of  the 
employee’s  separation  from  service,  whether  due  to  layoff,  cessation  of  business,  termination  of 
employment,  or  otherwise.  As  under  present  law,  a  loan  offset  amount  under  the  proposal  is  the 
amount  by  which  an  employee’s  account  balance  under  the  plan  is  reduced  to  repay  a  loan  from 
the  plan. 


Sec.  72(p). 
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Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

6.  Modification  of  nondiscrimination  rules  for  certain  plans  providing  benefits  or 
contributions  to  older,  longer  service  participants 

Present  Law 


In  general 

Qualified  retirement  plans  are  subject  to  nondiscrimination  requirements,  under  which 
the  group  of  employees  covered  by  a  plan  (“plan  coverage”)  and  the  contributions  or  benefits 
provided  to  employees,  including  benefits,  rights,  and  features  under  the  plan,  must  not 
discriminate  in  favor  of  highly  compensated  employees.  The  timing  of  plan  amendments  must 
also  not  have  the  effect  of  discriminating  significantly  in  favor  of  highly  compensated 
employees.  In  addition,  in  the  case  of  a  defined  benefit  plan,  the  plan  must  benefit  at  least  the 
lesser  of  (1)  50  employees  and  (2)  the  greater  of  40  percent  of  all  employees  and  two  employees 
(or  one  employee  if  the  employer  has  only  one  employee),  referred  to  as  the  “minimum 
participation”  requirements.^’*  These  nondiscrimination  requirements  are  designed  to  help 
ensure  that  qualified  retirement  plans  achieve  the  goal  of  retirement  security  for  both  lower  and 
higher  paid  employees. 

For  nondiscrimination  purposes,  an  employee  generally  is  treated  as  highly  compensated 
if  the  employee  (1 )  was  a  five-percent  owner  of  the  employer  at  any  time  daying  the  year  or  the 
preceding  year,  or  (2)  had  compensation  for  the  preceding  year  in  excess  oi!'$J^,000  (for 
2017).^'^  Employees  who  are  not  highly  compensated  are  referred  to  as  n©hbl§iily  compensated 
employees. 

Nondiscriminatorv  plan  coverage 

Whether  plan  coverage  of  employees  is  nondiscriminatory  is  determined  by  calculating  a 
plan’s  ratio  percentage,  that  is,  the  ratio  of  the  percentage  of  nonhighly  compensated  employees 
covered  under  the  plan  to  the  percentage  of  highly  compensated  employees  covered.  For  this 
purpose,  certain  portions  of  a  defined  contribution  plan  are  treated  as  separate  plans  to  which  the 
plan  coverage  requirements  are  applied  separately,  referred  to  as  mandatory  disaggregation. 


Secs.  401  (a)(3)-(5)  and  410(b).  Detailed  rules  are  provided  in  Treas.  Reg.  secs.  1.401  (a)(4)- 1 
through  -1.3  and  secs.  1.410(b)-2  through  -10.  In  applying  the  nondiscrimination  requirements,  certain  employees, 
such  as  those  under  age  21  or  with  less  than  a  year  of  service,  generally  may  be  disregarded.  In  addition,  employees 
of  controlled  groups  and  affiliated  service  groups  luider  the  aggregation  rules  of  section  414(b),  (c),  (m)  and  (o)  are 
ucated  as  employed  by  a  single  employer. 

Sec.  401(a)(26). 

Sec.  414(q).  At  the  election  of  the  employer,  employees  who  arc  highly  compensated  based  on  the 
amount  of  their  compensation  may  be  limited  to  employees  who  were  among  tlie  top  20  percent  of  employees  based 
on  compensation. 
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Specifically,  the  following,  if  provided  under  a  plan,  are  treated  as  separate  plans:  the  portion  of 
a  plan  consisting  of  employee  elective  deferrals,  the  portion  consisting  of  employer  matching 
contributions,  the  portion  consisting  of  employer  nonelective  contributions,  and  the  portion 
consisting  of  an  employee  stock  ownership  plan  (“ESOP”).^'-^  Subject  to  mandatory 
disaggregation,  different  qualified  retirement  plans  may  otherwise  be  aggregated  and  tested 
together  as  a  single  plan,  provided  that  they  use  the  same  plan  year.  The  plan  determined  under 
these  rules  for  plan  coverage  purposes  generally  is  also  treated  as  the  plan  for  purposes  of 
applying  the  other  nondiscrimination  requirements. 

A  plan’s  coverage  is  nondiscriminatory  if  the  ratio  percentage,  as  determined  above,  is  70 
percent  or  greater.  If  a  plan’s  ratio  percentage  is  less  than  70  percent,  a  multi-part  test  applies, 
referred  to  as  the  average  benefit  test.  First,  the  plan  must  meet  a  “nondiscriminatory 
classification  requirement,”  that  is,  it  must  cover  a  group  of  employees  that  is  reasonable  and 
established  under  objective  business  criteria  and  the  plan’s  ratio  percentage  must  be  at  or  above  a 
level  specified  in  the  regulations,  which  varies  depending  on  the  percentage  of  nonhighly 
compensated  employees  in  the  employer’s  workforce.  In  addition,  the  average  benefit 
percentage  test  must  be  satisfied. 

Under  the  average  benefit  percentage  test,  in  general,  the  average  rate  of 
employer-provided  contributions  or  benefit  accruals  for  all  nonhighly  compensated  employees 
under  all  plans  of  the  employer  must  be  at  least  70  percent  of  the  average  contribution  or  accrual 
rate  of  all  highly  compensated  employees.  In  applying  the  average  benefit  percentage  test, 
elective  deferrals  made  by  employees,  as  well  as  employer  matching  and  nonelective 
contributions,  are  taken  into  account.  Generally,  all  plans  maintained  by  the  employer  are  taken 
into  account,  including  ESOPs,  regardless  of  whether  plans  use  the  same  plan  year. 

Under  a  transition  rule  applicable  in  the  case  of  the  acquisition  or  disposition  of  a 
business,  or  portion  of  a  business,  or  a  similar  transaction,  a  plan  that  satisfied  the  plan  coverage 


Elective  deferrals  are  contributions  that  an  employee  elects  to  have  made  to  a  defined  contribution  plan 
that  includes  a  qualified  cash  or  deferred  arrangement  (referred  to  as  “section  401(k)  plan”)  rather  than  receive  the 
same  amount  as  current  compensation.  Employer  matching  contributions  are  contributions  made  by  an  employer 
only  if  an  employee  makes  elective  deferrals  or  after-tax  employee  contributions.  Employer  nonelective 
contributions  are  contributions  made  by  an  employer  regardless  of  whether  an  employee  makes  elective  deferrals  or 
after-tax  employee  conu-ibutions.  Under  section  4975(e)(7),  an  ESOP  is  a  defined  contribution  plan,  or  portion  of  a 
defined  contribution  plan,  that  is  designated  as  an  ESOP  and  is  designed  to  invest  primarily  in  employer  stock. 

Contribution  and  benefit  rates  arc  generally  determined  under  the  rules  for  nondiscriminatory 
contributions  or  benefit  accruals,  described  below.  These  rules  are  generally  based  on  benefit  accruals  under  a 
defined  benefit  plan,  other  than  accruals  attributable  to  after-tax  employee  contributions,  and  contributions  allocated 
to  participants’  accounts  under  a  defined  conuibution  plan,  other  than  allocations  attributable  to  after-tax  employee 
conuibutions.  (Under  these  rules,  contributions  allocated  to  a  participants  accounts  are  referred  to  as  “allocations,” 
with  the  related  rates  referred  to  as  “allocation  rates,”  but  “contribution  rates”  is  used  herein  for  convenience.) 
However,  as  discussed  below,  benefit  accruals  can  be  converted  to  actuarially  equivalent  contributions,  and 
contributions  can  be  converted  to  actuarially  equivalent  benefit  accruals. 
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requirements  before  the  transaction  is  deemed  to  continue  to  satisfy  them  for  a  period  after  the 
transaction,  provided  coverage  under  the  plan  is  not  significantly  changed  during  that  period.^*^ 

Nondiscriminatorv  contributions  or  benefit  accruals 


There  are  three  general  approaches  to  testing  the  amount  of  benefits  under  qualified 
retirement  plans:  (I)  design-leased  safe  harbors  under  which  the  plan’s  contribution  or  benefit 
accrual  formula  satisfies  certain  uniformity  standards,  (2)  a  general  test,  described  below,  and 
(3)  cross-testing  of  equivaileal;  contributions  or  benefit  accmals.  Employee  elective  deferrals  and 
employer  tnatcMng  contributions  under  defined  contribution  plans  are  subject  to  special  testing 
rules  and  generally  are  not  pemsitted  to  be  taken  into  account  in  determining  whether  other 
contributions  or  benefits  are  nondiscriminatory.^’'’ 

The  nondiscrimination  rules  allow  contributions  and  benefit  accruals  to  be  provided  to 
highly  compensated  and  nonhighly  compensated  employees  at  the  same  percentage  of 
compensation.^*’  Thus,  the  various  testing  approaches  described  below  are  generally  applied  to 
the  amount  of  contributions  or  accruals  provided  as  a  percentage  of  compensation,  refeixed  tc  as 
a  contribution  rate  or  accrual  rate.  In  addition,  under  the  “permitted  disparity”  rules,  in 
calculating  an  employee’s  contribution  or  accrual  rate,  credit  may  be  given  for  the  employer  paid 
portion  of  Social  Security  taxes  or  benefits.’**  The  permitted  disparity  rules  do  not  app%>is3, 
testing  whether  elective  deferrals,  matching  contributions,  or  ESOP  contributions  are 
nondiscriminatory. 

The  general  test  is  generally  satisfied  by  measuring  thd^^|)f  contribution  or  benefit 
accrual  for  each  highly  compensated  employee  to  determine  iftfid  group  of  employees  with  the 
same  or  higher  rate  (a  “rate”  group)  is  a  nondiscriminatory  group,  using  the  nondiscriminatory 
plan  coverage  standards  described  above.  For  this  purpose,  if  the  ratio  percentage  of  a  rate  group 
is  less  than  70  percent,  a  simplified  standard  applies,  which  includes  disregarding  the  reasonable 
classification  requirement,  but  requires  satisfaction  of  the  average  benefit  percentage  test. 

Cross-testing 

Cross-testing  involves  the  conversion  of  contributions  under  a  defined  contribution  plan 
or  benefit  accruals  under  a  defined  benefit  plan  to  actuarially  equivalent  accruals  or 
contributions,  with  the  resulting  equivalencies  tested  under  the  general  test.  However,  employee 


Sec.  410(b)(6)(C). 

Secs.  401(k)  and  (m),  the  latter  of  which  applies  also  to  after-tax  employee  contributions  under  a 
defined  contribution  plan. 

For  this  purpose,  under  section  401  (a)(  17),  compensation  generally  is  limited  to  $265,000  per  year  (for 

2016). 


Sec  sections  401(a)(5)(C)  and  (D)  and  401(1)  and  Trea^  section  1.  401(a)(4)-7  and  1.401(1)-1 
through  -6  for  mlcs  for  detennining  the  amount  of  contributions  or%^§is  that  can  be  attributed  to  the 
employer-paid  portion  of  Social  Security  taxes  or  benefits.  > 
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elective  deferrals  and  employer  matching  contributions  under  defined  contribution  plans  are  not 
permitted  to  be  taken  into  account  for  this  purpose,  and  cross-testing  of  contributions  under  a 
defined  contribution  plan,  or  cross-testing  of  a  defined  contribution  plan  aggregated  with  a 
defined  benefit  plan,  is  permitted  only  if  certain  threshold  requirements  are  satisfied. 

In  order  for  a  defined  contribution  plan  to  be  tested  on  an  equivalent  benefit  accrual  basis, 
one  of  the  following  three  threshold  conditions  must  be  met; 

•  The  plan  has  broadly  available  allocation  rates,  that  is,  each  allocation  rate  under  the 
plan  is  available  to  a  nondiscriminatory  group  of  employees  (disregarding  certain 
permitted  additional  contributions  provided  to  employees  as  a  replacement  for 
benefits  under  a  frozen  defined  benefit  plan,  as  discussed  below); 

•  The  plan  provides  allocations  that  meet  prescribed  designs  under  which  allocations 
gradually  increase  with  age  or  service  or  are  expected  to  provide  a  target  level  of 
annuity  benefit;  or 

•  The  plan  satisfies  a  minimum  allocation  gateway,  under  which  each  nonhighly 
compensated  employee  has  an  allocation  rate  of  (a)  at  least  one-third  of  the  highest 

rate  for  any  highly  compensated  employee,  or  (b)  if  less,  at  least  five  percent. 

' 

In  order  for  an  aggregated  defined  contribution  and  defined  benefit  Vo  be  tested  on 
an  aggregate  equivalent  benefit  accrual  basis,  one  of  the  following  three  tht^sfe^d  conditions 
must  be  met: 

•  The  plan  must  be  primarily  defined  benefit  in  character,  that  is,  for  more  than  fifty 
percent  of  the  nonhighly  compensated  employees  under  the  plan,  their  accrual  rate 
under  the  defined  benefit  plan  exceeds  their  equivalent  accrual  rate  under  the  defined 
contribution  plan; 

•  The  plan  consists  of  broadly  available  separate  defined  benefit  and  defined 
contribution  plans,  that  is,  the  defined  benefit  plan  and  the  defined  contribution  plan 
would  separately  satisfy  simplified  versions  of  the  minimum  coverage  and 
nondiscriminatory  amount  requirements;  or 

•  The  i^^li^isfies  a  minimum  aggregate  allocation  gateway,  under  which  each 
nonhi^^i’^mpensated  employee  has  an  aggregate  allocation  rate  (consisting  of 
allocationriinder  the  defined  contribution  plan  and  equivalent  allocations  under  the 
defined  benefit  plan)  of  (a)  at  least  one-third  of  the  highest  aggregate  allocation  rate 
for  any  nonhighly  compensated  employee,  or  (b)  ifJl@3S,at  least  five  percent  in  the 
case  of  a  highest  nonhighly  compensated  employe^-a'^Sfe  up  to  25  percent,  increased 
by  one  percentage  point  for  each  five-percentage-peflftt Increment  (or  portion  thereof) 
above  25  percent,  subject  to  a  maximum  of  7.5  percent. 

Benefits,  rights,  and  features 

Each  benefit,  right,  or  feature  offered  under  the  plan  generally  must  be  available  to  a 
group  of  employees  that  has  a  ratio  percentage  that  satisfies  the  minimum  coverage 
requirements,  including  the  reasonable  classification  requirement  if  applicable,  except  that  the 
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average  benefit  percentage  test  does  not  have  to  be  met,  even  if  the  ratio  percentage  is  less  than 
70  percent. 

Multiple-employer  and  section  403(b)  plans 

A  multiple-employer  plan  generally  is  a  single  plan  maintained  by  two  or  more  unrelated 
employers,  that  is,  employers  that  are  not  treated  as  a  single  employer  under  the  aggregation 
rules  for  related  entities. The  plan  coverage  and  other  nondiscrimination  requirements  are 
applied  separately  to  the  portions  of  a  multiple-employer  plan  covering  employees  of  different 
employers. 

Certain  tax-exempt  charitable  organizations  may  offer  their  employees  a  tax-deferred 
annuity  plan  (“section  403(b)  plan).^^'  The  nondiscrimination  requirements,  other  than  the 
requirements  applicable  to  elective  deferrals,  generally  apply  to  section  403(b)  plans  of  private 
tax-exempt  organizations.  For  purposes  of  applying  the  nondiscrimination  requirements  to  a 
section  403(b)  plan,  subject  to  mandatory  disaggregation,  a  qualified  retirement  plan  may  be 
combined  with  the  section  403(b)  plan  and  treated  as  a  single  plan.^^^  However,  a  section  403(b) 
plan  and  qualified  retirement  plan  may  not  be  treated  as  a  single  plan  for  purposes  of  applying 
the  nondiscrimination  requiremeiitg  to  the  qualified  retirement  plan. 

Closed  and  frozen  defined  faenefil  plans 

A  defined  benefit  plan  may  be  amended  to  limit  participation  in  the  plan  to  individuals 
who  are  employees  as  of  a  certain  date.  That  is,  employees  hired  after  that  date  are  not  eligible 
to  participate  in  the  plan.  Such  a  plan  is  sometimes  referred  to  as  a  “closed”  defined  benefit  plan 
(that  is,  closed  to  new  entrants).  In  such  a  case,  it  is  common  for  the  employer  also  to  maintain  a 
defined  contribution  plan  and  to  provide  employer  matching  or  nonelective  contributions  only  to 
employees  not  covered  by  the  defined  benefit  plan  or  at  a  higher  rate  to  such  employees. 

Over  time,  the  group  of  employees  continuing  to  accrue  benefits  under  the  defined 
benefit  plan  may  come  to  consist  more  heavily  of  highly  compensated  employees,  for  example, 
because  of  greater  turnover  among  nonhighly  compensated  employees  or  because  increasing 
compensation  causes  nonhighly  compensated  employees  to  become  highly  compensated.  In  that 
case,  the  defined  benefit  plan  may  have  to  be  combined  with  the  defined  contribution  plan  and 
tested  on  a  benefit  accrual  basis.  However,  under  the  regulations,  if  none  of  the  threshold 


I  i 

Sec.  41.'?(c).  Multiple-employer  sratiis  dije-iapt  apply  if  the  plan  is  a  multiemployer  plan,  defined  under 
see.  414(0  as  a  plan  maintained  pursuant  to  qf  atoi'e  colleetive  bargaining  agreements  with  two  or  more 
imrelated  employers  and  to  whieh  the  emplQyfcre  are  rcr^ffed  to  contribute  under  the  colleclH'e  fergaining 
agreement(s).  Multiemployer  plans  are  also' fcaowii  as  Taft-Hartley  plans. 

Treas.  Reg.  sec.  1.41.3-2(a)(.3)(ii)-(iii). 

Sec.  40.^(b).  These  plans  arc  available  to  employers  that  arc  tax-exempt  under  section  501(c)(.^),  as 
well  as  to  educational  institutions  of  State  or  local  governments. 

Treas.  Reg.  sec.  1.410(b)-7(0. 
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conditions  is  met,  testing  on  a  benefits  basis  may  not  be  available.  Notwithstanding  the 
regulations,  recent  .IRS  guidance  provides  relief  for  a  limited  period,  allowing  certain  closed 
defined  benefit  plans  to  be  aggregated  with  a  defined  contribution  plan  and  tested  on  an 
aggregate  equivalent  benefits  basis  without  meeting  any  of  the  threshold  conditions. When 
the  group  of  employees  continuing  to  accrue  benefits  under  a  closed  defined  benefit  plan  consists 
more  heavily  of  highly  compensated  employees,  the  benefits,  rights,  and  features  provided  under 
the  plan  may  also  fail  the  tests  under  the  existing  nondiscrimination  rules. 

In  some  cases,  if  a  defined  benefit  plan  is  amended  to  cease  future  accruals  for  all 
participants,  referred  to  as  a  “frozen”  defined  benefit  plan,  additional  contributions  to  a  defined 
contribution  plan  may  be  provided  for  participants,  in  particular  for  older  participants,  in  order  to 
make  up  in  part  for  the  loss  of  the  benefits  they  expected  to  earn  under  the  defined  benefit  plan 
(“make-whole”  contributions).  As  a  practical  matter,  testing  on  a  benefit  accrual  basis  may  be 
required  in  that  case,  but  may  not  be  available  because  the  defined  contribution  plan  does  not 
meet  any  of  the  threshold  conditions. 

Description  of  Proposal 
Closed  or  frozen  defined  benefit  plans 

In  general 

The  proposal  provides  nondiscrimination  relief  with  resjr>ect  fd  benefits,  rights,  and 
features  for  a  closed  class  of  participants  (“closed  class”), aitd  withi  respect  to  benefit  accruals 
for  a  closed  class,  under  a  defined  benefit  plan  that  meets  the  retjUireriser/ts  described  below 
(referred  to  herein  as  an  “applicable”  defined  benefit  plan).  In  the  proposal  treats  a 

closed  or  frozen  applicable  defined  benefit  plan  as  meeting  the  tfiiinifnuith  participation 
requirements  if  the  plan  met  the  requirements  as  of  the  effective  date  of  the  plan  amendment  by 
which  the  plan  was  closed  or  frozen. 

If  a  portion  of  an  applicable  defined  benefit  plan  eligible  for  relief  under  the  proposal  is 
spun  off  to  another  employer,  and  if  the  spun-off  plan  continues  to  satisfy  any  ongoing 
requirements  applicable  for  the  relevant  relief  as  described  below,  the  relevant  relief  for  the 
spun-off  plan  will  continue  with  respect  to  the  other  employer. 


223  Notice  2014-5,  2014-2  I.R.B.  276,  extended  by  Notice  2015-28,  2015-14  14  I.R.B.  848, 

Notice  2016-57, 2016-40  I.R.B.  432,  and  Notice  2017-45,  2017-38  I.R.B.  232.  Proposed  regulations  revising  the 
nondiserimination  requirements  for  elosed  plans  were  also  issued  earlier  this  year,  subject  to  various  conditions. 

81  Fed.  Reg.  4976  (January  29,  2016). 

22“'  References  under  the  proposal  to  a  closed  class  of  participants  and  similar  references  to  a  closed  class 
include  arrangements  imder  whieh  one  or  more  classes  of  participants  are  closed,  except  that  one  or  more  classes  of 
participants  closed  on  different  dates  are  not  aggregated  for  purposes  of  determining  the  date  any  such  class  was 
closed. 
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Benefits,  rights,  or  features  for  a  closed  class 


Under  the  proposal,  an  applicable  defined  benefit  plan  that  provides  benefits,  rights,  or 
features  to  a  closed  class  does  not  fail  the  nondiscrimination  requirements  by  reason  of  the 
composition  of  the  closed  class,  or  the  benefits,  rights,  or  featfr^  j^ovided  to  the  closed  class,  if 
(1)  for  the  plan  year  as  of  which  the  class  closes  and  the  two  ss^^^ing  plan  years,  the  benefits, 
rights,  and  features  satisfy  the  nondiscrimination  requirements  without  regard  to  the  relief  under 
the  proposal,  but  taking  into  account  the  special  testing  rules  described  below,^^^  and  (2)  after  the 
date  as  of  which  the  class  was  closed,  any  plan  amendment  modifying  the  closed  class  or  the 
benefits,  rights,  and  features  provided  to  the  closed  class  does  not  discriminate  significantly  in 
favor  of  highly  compensated  employees. 

For  purposes  of  requirement  (1)  above,  the  following  special  testing  rules  apply: 

•  In  applying  the  plan  coverage  transition  rule  for  business  acquisitions,  dispositions, 
and  similar  transactions,  the  closing  of  the  class  of  participants  is  not  treated  as  a 
significant  change  in  coverage; 

•  Two  or  more  plans  do  not  fail  to  be  eligible  to  be  a  treated  as  a  single  plan  solely  by 
reason  of  having  different  plan  years;^^^’  and 

•  Changes  in  employee  population  are  disregarded  to  the  extent  attributable  to 
individuals  who  become  employees  or  cease  to  be  employees,  after  the  date  the  class 
is  closed,  by  reason  of  a  merger,  acquisition,  divestiture,  or  similar  event. 

Benefit  accruals  for  a  closed  class 


Under  the  proposal,  an  applicable  defined  benefit  plan  that  provides  benefits  to  a  closed 
class  may  be  aggregated,  that  is,  treated  as  a  single  plan,  and  tested  on  a  benefit  accrual  basis 
with  one  or  more  defined  contribution  plans  (without  having  to  satisfy  the  threshold  conditions 
under  present  law)  if  (1 )  for  the  plan  year  as  of  which  the  class  closes  and  the  two  succeeding 
plan  years,  the  plan  satisfies  the  plan  coverage  and  nondiscrimination  requirements  without 
regard  to  the  relief  under  the  proposal,  but  taking  into  account  the  special  testing  rules  described 
above,^^’  and  (2)  after  the  date  as  of  which  the  class  was  closed,  any  plan  amendment  modifying 
the  closed  class  or  the  benefits  provided  to  the  closed  class  does  not  discriminate  significantly  in 
favor  of  highly  compensated  employees. 

Under  tho^c|^sal,  defined  contribution  plans  that  may  lirfe  aggregated  with  an  applicable 
defined  benefit  plM?^d  treated  as  a  single  plan  include  the  pc^tiDJlof  one  or  more  defined 
contribution  plans  consisting  of  matching  contributions,  an  ESOP,  or  matching  or  nonelective 


Other  testing  options  available  under  present  law  are  also  available  for  this  purpose. 

This  mle  applies  also  for  purposes  applying  the  plan  eoverage  and  other  nondiserimination 
requirements  to  an  applieable  defined  benefit  plan  and  one  or  more  defined  contributions  that,  under  the  proposal, 
may  be  treated  as  a  single  plan  as  described  below. 

Otlier  testing  options  available  imder  present  law  are  also  available  for  this  purpose. 
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contributions  under  a  section  403(b)  plan.  If  an  applicable  defined  benefit  plan  is  aggregated 
with  the  portion  of  a  defined  contribution  plan  consisting  of  matching  contributions,  any  portion 
of  the  defined  contribution  plan  consisting  of  elective  deferrals  must  also  be  aggregated.  In 
addition,  the  matching  contributions  are  treated  in  the  same  manner  as  nonelective  contributions, 
including  for  purposes  of  permitted  disparity. 

Applicable  defined  benefit  plan 

An  applicable  defined  benefit  plan  to  which  xdief  imder  the  proposal  applies  is  a  defined 
benefit  plan  under  which  the  class  was  closed  (or  theplasi.  fix>zen)  before  April  5,  2017,  or  that 
meets  the  following  alternative  conditions;  (1)  takiag  into  account  any  predecessor  plan,  the 
plan  has  been  in  effect  for  at  least  five  years  as  of  the  date  the  class  is  closed  (or  the  plan  is 
frozen)  and  (2)  under  the  plan,  during  the  five-yeai  period  preceding  that  date,  (a)  for  purposes  of 
the  provided  with  respect  to  benefits,  rights,  and  features  for  a  closed  class,  there  has  not 
been  a ‘»i.|l)tstantial  increase  in  the  coverage  or  value  of  the  benefits,  rights,  or  features,  or  (b)  for 
purposes  of  the  relief  provided  with  respect  to  benefit  accruals  for  a  closed  class  or  the  minimum 
participation  requirements,  there  has  not  been  a  substantial  increase  in  the  coverage  or  benefits 
under  the  plan. 


For  purposes  of  (2)(a)  above,  a  plan  is  treated  as  having  a  substantial  increase  in  coverage 
or  value  of  benefits,  rights,  or  features  only  if,  during  the  applicable  five-year  period,  either  the 
number  of  participants  covered  by  the  benefits,  rights,  or  features  on  the  date  the  period  ends  is 
more  than  50  percent  greater  than  the  number  on  the  first  day  of  the  plan  year  in  which  the 
period  began,  or  the  benefits,  rights,  and  features  have  been  modified  by  one  or  more  plan 
amendments  in  such  a  way  that,  as  of  the  date  the  class  is  closed,  the  value  of  the  benefits,  rights, 
and  features  to  the  closed  class  as  a  whole  is  substantially  greater  than  the  value  as  of  the  first 
five-year  period,  solely  as  a  result  of  the  amendments.  £ 


‘  purposes  of  (2)(b)  above,  a  plan  is  treated  as  having  had  a  subst^diai-iiacfe^se  in 

benefits  only  if,  during  the  applicable  five-year  period,  either  tbe  fiacabet  qf 
'  benefiting  under  the  plan  on  the  date  the  period  ends  is  more  greater 


than  the  number  of  participants  on  the  first  day  of  the  plan  year  in  which  the  period  began,  or  the 
average  benefit  provided  to  participants  on  the  date  the  period  ends  is  more  than  50  percent 
greater  than  the  average  benefit  provided  on  the  first  day  of  the  plan  year  in  which  the  period 
began.  In  applying  this  requirement,  the  average  benefit  provided  to  participants  under  the  plan 
is  treated  as  having  remained  the  same  between  the  two  relevant  dates  if  the  benefit  formula 
applicable  to  the  participants  has  not  changed  between  the  dates  and,  if  the  benefit  formula  has 
changed,  the  average  benefit  under  the  plan  is  considered  to  have  increased  by  more  than  50 
percent  only  if  the  target  normal  cost  for  all  participants  benefiting  under  the  plan  for  the  plan 
year  in  which  the  five-year  period  ends  exceeds  the  target  normal  cost  for  all  such  participants 
for  that  plan  year  if  determined  using  the  benefit  formula  in  effect  for  the  participants  for  the  first 
plan  year  in  the  five-year  period  by  more  than  50  percent.  In  applying  these  rules,  a 


Under  ihc  funding  requirements  applieable  to  defined  benefit  plans,  target  normal  eost  for  a  plan  year 
(defined  in  seetion  430(b)(l)(A)(i))  is  generally  tlie  sum  of  the  present  value  of  tlie  benefits  expected  to  be  earned 
under  the  plan  during  the  plan  year  plus  the  amount  of  plan-related  expenses  to  be  paid  from  plan  assets  during  the 
plan  year.  Under  the  proposal,  in  applying  this  average  benefit  rule  to  certain  defined  benefit  plans  maintained  by 
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multiple-employer  plan  is  treated  as  a  single  plan,  rather  than  as  separate  plans  separately 
covering  the  employees  of  each  participating  employer. 

In  applying  these  standards,  any  increase  in  coverage  or  value,  or  in  coyer|ge^.or  benefits, 
whichever  is  applicable,  is  generally  disregarded  if  it  is  attribuiabk  to  yaiue,  or 

coverage  and  benefits,  provided  to  employees  who  (1)  became  as  aresfli  of  a 

merger,  acquisition,  or  similar  event  that  occurred  during  the  '>^yesi|^iod|rs.4:ediilJ  tie  date  the 
class  was  closed,  or  (2)  became  participants  by  reason  of  a  mer^sr  of  tfciO  another  plan 

that  had  been  in  effect  for  at  least  five  years  as  of  the  date  of  th^tn^^^r  of 

benefits,  rights,  or  features  for  a  closed  class,  under  the  merger,  1f\e  be.ri0i^ts,fig|t\  features 
under  one  plan  were  conformed  to  the  benefits,  rights,  or  features the  ot|e^ 
prospectively.  |  '  ^ 

Make-whole  contributions  under  a  defined  contribution  plan 

Under  the  proposal,  a  defined  contribution  plan  is  permitted  to  be  tested  on  an  equivalent 
benefit  accrual  basis  (without  having  to  satisfy  the  threshold  conditions  under  present  law)  if  the 
following  requireffiOits  are  met; 

•  I%e!  pfWptx>vides  make-whole  contributions  to  a  closed  class  of  participants  whose 
agefuais  uoder  a  defined  benefit  plan  have  been  reduced  or  ended  (“make-whole 

•  For  the  plan  year  of  the  defined  contribution  plan  as  of  which  the  make-whole  class 
closes  and  the  two  succeeding  plan  years,  the  make-whole  class  satisfies  the 
nondiscriminatory  classification  requirement  under  the  plan  coverage  rules,  taking 
into  account  the  special  testing  rules  described  above; 

•  After  the  date  as  of  which  the  class  was  closed,  any  amendment  to  the  defined 
contribution  plan  modifying  the  make-whole  class  or  the  allocations,  benefits,  rights, 
and  features  provided  to  the  make-whole  class  does  not  discriminate  significantly  in 
favor  of  highly  compensated  employees;  and 

•  Either  the  class  was  closed  before  April  5, 2017,  or  the  defined  benefit  plan  is  an 
applicable  defined  benefit  plan  under  the  alternative  conditions  applicable  for 
purposes  of  the  relief  provided  with  respect  to  benefit  accruals  for  a  closed  class. 

With  respect  to  one  or  more  defined  contribution  plans  meeting  the  requirements  above, 
in  applying  the  plan  coverage  and  nondiscrimination  requirements,  the  portion  of  the  plan 
providing  make-whole  or  other  nonelective  contributions  may  also  be  aggregated  and  tested  on 
an  equivalent  benefit  accrual  basis  with  the  portion  of  one  or  more  other  defined  contribution 
plans  consisting  of  matching  contributions,  an  ESOP,  or  matching  or  nonelective  contributions 
under  a  section  403(b)  plan.  If  the  plan  is  aggregated  with  the  portion  of  a  defined  contribution 
plan  consisting  of  matching  contributions,  any  portion  of  the  defined  contribution  plan  consisting 


e0<^«:rativc  organi/alions  and  charities,  referred  to  as  CSEC  plans  (defined  in  section  414(y)),  which  arc  subject  to 
S^ent  funding  rcquircmcnls,  the  CSEC  plan’s  nonnal  cost  under  section  4.3.3(j)(l)(B)  is  used  instead  of  target 
.  ■p.enBal  cost. 
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of  elective  defermfe  Jtafist  also  be  aggregated.  In  addition,  the  matching  contributions  are  treated 
in  the  same  manner  as  nonelective  contributions,  including  for  purposes  of  permitted  disparity. 

Under  the  proposal,  “make-whole  contributions”  generally  means  nonelective 
contributions  for  each  employee  in  the  make-whole  class  that  are  reasonably  calculated,  in  a 
consistent  manner,  to  replace  some  or  all  of  the  retirement  benefits  that  the  employee  would  have 
received  under  the  defined  benefit  plan  and  any  other  plan  or  qualiSed  cash  or  deferred 
arrangement  under  a  section  401(k)  plan  if  no  change  had  been  made  to  the  defined  benefit  plan 
and  other  plan  or  arrangement.  However,  under  a  special  rule,  in  the  case  of  a  defined 
contribution  plan  that  provides  benefits,  rights,  or  features  to  a  closed  class  of  participants  whose 
accruals  under  a  defined  benefit  plan  have  been  reduced  or  eliminated,  the  plan  will  not  fail  to 
satisfy  the  nondiscrimination  requirements  solely  by  reason  of  the  composition  of  the  closed 
class,  or  the  benefits,  rights,  or  features  provided  to  the  closed  class,  if  the  defined  contribution 
plan  and  defined  benefit  plan  otherwise  meet  the  requirements  described  above  but  for  the  fact 
that  the  make-whole  contributions  under  the  defined  contribution  plan  are  made  in  whole  or  in 
part  through  matching  contributions. 

If  a  portion  of  a  defined  contribution  plan  eligible  for  relief  under  the  proposal  is  spun  off 
to  another  employer,  and  if  the  spun-off  plan  continues  to  satisfy  any  ongoing  requirements 
applicable  for  the  relevant  relief  as  described  above,  the  relevant  relief  for  the  spun-off  plan  will 
continue  with  respect  to  the  other  employe!i; 

Effective  Date 


The  proposal  is  generally  effective  on  the  date  of  enactment  without  regard  to  whether 
any  plan  modifications  referred  to  in  the  proposal  are  adopted  or  effective  before,  on,  or  after  the 
date  of  enactment.  However,  at  the  election  of  a  plan  sponsor,  the  proposal  will  apply  to  plan 
years  beginning  after  December  3 1,  2013.  For  purposes  of  the  proposal,  a  closed  class  of 
participants  under  a  defined  benefit  plan  is  treated  as  being  closed  before  April  5,  2017,  if  the 
plan  sponsor’s  intention  to  create  the  closed  class  is  reflected  in  formal  written  documents  and 
communicated  to  participants  before  that  date.  In  addition,  a  plan  does  not  fail  to  be  eligible  for 
the  relief  under  the  proposal  solely  because  (1)  in  the  case  of  benefits,  rights,  or  features  for  a 
closed  class  under  a  defined  benefit  plan,  the  plan  was  amended  before  the  date  of  enactment  to 
eliminate  one  or  more  benefits,  rights,  or  features  and  is  further  amended  after  the  date  of 
enactment  to  provide  the  previously  eliminated  benefits,  rights,  or  features  to  a  closed  class  of 
participants,  or  (2)  in  the  case  of  benefit  accruals  for  a  closed  class  unde?  a  defined  ben^fit.|riiM,  . 
or  application  of  the  minimum  benefit  requirements  to  a  closed  or  frozen  defined  benefit  ;; 

the  plan  was  amended  before  the  date  of  the  enactment  to  cease  ail  benefit  accruals  and  i&fratiiet': 
amended  after  the  date  of  enactment  to  provide  benefit  accruals  to  a  closed  class  of  partlqipaJil^,  1 1 
In  either  case,  the  relevant  relief  applies  only  if  the  plan  otherwise  meets  the  requiremeifrgf^:tlife' 
relief,  and,  in  applying  the  relevant  relief,  the  date  the  class  of  participants  is  closed  is  the 
effective  date  of  the  later  amendment. 


For  thispiupose,  consistency  is  not  required  witli  respect  to  employees  who  were  subject  to  different 
benefit  formulas  under  Gie  defined  benefit  plan. 
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G.  Estate,  Gift,  and  Generation-Skipping  Transfer  Taxes 


1.  Increase  in  estate  and  gift  tax  exemption,  followed  by  repeal  of  estate  and  generation¬ 
skipping  transfer  taxes  and  reduction  in  gift  tax  rate 

Present  Law 


In  general 

A  gift  tax  is  imposed  on  certain  lifetime  transfers,  and  an  estate  tax  is  imposed  on  certain 
transfers  at  death.  A  generation-skipping  transfer  tax  generally  is  imposed  on  transfers,  either 
directly  or  in  trust  or  similar  arrangement,  to  a  “skip  person”  {i.e.,  a  beneficiary  in  a  generation 
more  than  one  generation  younger  than  that  of  the  transferor).  Transfers  subject  to  the 
generation-skipping  transfer  tax  include  direct  skips,  taxable  terminations,  and  taxable 
distributions. 

Income  tax  rules  determine  the  recipient’s  tax  basis  in  property  acquired  from  a  decedent 
or  by  gift.  Gifts  and  bequests  generally  are  excluded  from  the  recipient’s  gross  income. 

Common  features  of  the  estate,  gift  and  generation-skipping  transfer  taxes 

Unified  credit  (exemption)  and  tax  rates 

Unified  credit.-A  unified  credit  is  available  with  respect  to  taxable  transfers  by  gift  and 
at  death. The  unified  credit  offsets  tax,  computed  using  the  applicable  estate  and  gift  tax  rates, 
on  a  specified  amount  of  transfers,  referred  to  as  the  applicable  exclusion  amount,  or  exemption 
amount.  The  exemption  amount  was  set  at  $5  million  for  201 1  and  is  indexed  for  inflation  for 
later  years. For  2017,  the  inflation-indexed  exemption  amount  is  $5.49  million. Exemption 
used  during  life  to  offset  taxable  gifts  reduces  the  amount  of  exemption  that  remains  at  death  to 
offset  the  value  of  a  decedent’s  estate.  An  election  is  available  under  which  exemption  that  is 
not  used  by  a  decedent  may  be  used  by  the  decedent’s  surviving  spouse  (exemption  portability). 

Common  tax  rate  table.-A  common  tax-rate  table  with  a  top  marginal  tax  rate  of  40 
percent  is  used  to  compute  gift  tax  and  estate  tax.  The  40-percent  rate  applies  to  transfers  in 
excess  of  $1  million  (to  the  extent  not  exempt).  Because  the  exemption  amount  currently  shields 


Sec.  102. 

Sec.  2010. 

For  201 1  and  later  years,  the  gift  and  estate  taxes  were  reunified,  meaning  that  the  gift  tax  exemption 
amount  was  inereased  to  equal  the  estate  tax  exemption  amount. 

For  2015,  the  $5.49  exemption  amount  results  in  a  unified  credit  of  $2,141,800,  after  applying  the 
applicable  rates  set  forth  in  section  2001(c). 
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the  first  $5.49  million  in  gifts  and  bequests  from  tax,  transfers  in  excess  of  the  exemption  amount 
generally  are  subject  to  tax  at  the  highest  marginal  rate  (40  percent). 

Generation-skipping  transfer  tax  exemption  and  rate.-The  generation-skipping  transfer 
tax  is  a  separate  tax  that  can  apply  in  addition  to  either  the  gift  tax  or  the  estate  tax.  The  tax  rate 
and  exemption  amount  for  generation-skipping  transfer  tax  purposes,  however,  are  set  by 
reference  to  the  estate  tax  rules.  Generation-skipping  transfer  tax  is  imposed  using  a  flat  rate 
equal  to  the  highest  estate  tax  rate  (40  percent).  Tax  is  imposed  on  cumulative  generation¬ 
skipping  transfers  in  excess  of  the  generation-skipping  transfer  tax  exemption  amount  in  effect 
for  the  year  of  the  transfer.  The  generation-skipping  transfer  tax  exemption  for  a  given  year  is 
equal  to  the  estate  tax  exemption  amount  in  effect  for  that  year  (currently  $5.49  million). 

Transfers  between  spouses.- A  100-percent  marital  deduction  generally  is  permitted  for 
the  value  of  property  transferred  between  spouses.  In  addition,  transfers  of  “qualified 

terminable  interest  property”  also  are  eligible  for  the  marital  deduction.  Qualified  terminable 
interest  property  is  property:  (1)  that  passes  from  the  decedent,  (2)  ia  wfeh  the  surviving  spouse 
has  a  “qualifying  income  interest  for  life,”  and  (3)  to  which  an  electimt  imder  these  rules  applies. 
A  qualifying  income  interest  for  life  exists  if:  (1)  the  surviving  spouse  is  entitled  to  all  the 
income  from  the  property  (payable  annually  or  at  more  frequent  intervals)  or  has  the  right  to  use 
the  property  during  the  spouse’s  life,  and  (2)  no  person  has  the  power  to  appoint  any  part  of  the 
property  to  any  person  other  than  the  surviving  spouse. 

A  marital  deduction  generally  is  denied  for  property  passing  to  a  surviving  spouse  who  is 
not  a  citizen  of  the  United  States.  A  marital  deduction  is  permitted,  however,  for  property 
passing  to  a  qualified  domestic  trust  of  which  the  noncitizen  surviving  spouse  is  a  beneficiary.  A 
qualified  domestic  trust  is  a  trust  that  has  as  its  trustee  at  least  one  U.S.  citizen  or  U.S. 
corporation.  No  corpus  may  be  distributed  from  a  qualified  domestic  trust  unless  the  U.S.  trustee 
has  the  right  to  withhold  any  estate  tax  imposed  on  the  distribution. 

Tax  is  imposed  on  (1)  any  distribution  from  a  qualified  domestic  trust  before  the  date  of 
the  death  of  the  noncitizen  surviving  spouse  and  (2)  the  value  of  the  property  remaining  in  a 
qualified  dj^i^tic  trust  on  the  date  of  death  of  the  noncitizen  surviving  spouse.  The  tax  is 
computed  ai  l^jsdditional  estate  tax  on  the  estate  of  the  first  spouse  to  die. 

Transfers  to  charitv.-Contributions  to  section  501(c)(3)  charitable  organizations  and 
certain  other  organizations  may  be  deducted  from  the  value  of  a  gift  or  from  the  value  of  the 
assets  in  an  estate  for  Federal  gift  or  estate  tax  purposes.  The  effect  of  the  deduction  generally 
is  to  remove  the  full  fair  market  value  of  assets  transferred  to  charity  from  the  gift  or  estate  tax 
base;  unlike  the  income  tax  charitable  deduction,  there  are  no  percentage  limits  on  the  deductible 
amount.  For  estate  tax  purposes,  the  charitable  deduction  is  limited  to  the  value  of  the 


Sees.  2056  and  252.3. 
Sees.  2055  and  2522. 
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transferred  property  that  is  required  to  be  included  in  the  gross  estate. A  charitable 
contributioa  of  a  partial  interest  in  property,  such  as  a  remainder  or  future  interest,  generally  is 
not  deductible  tor  gift  or  estate  tax  purposes. 

The  estate  tax 


Overview 


The  Code  imposes  a  tax  on  the  transfer  of  the  taxable  estate  of  a  decedent  who  is  a  citizen 
or  resident  of  the  United  States.  The  taxable  estate  is  determined  by  deducting  from  the  value 
of  the  decedent’s  gross  estate  any  deductions  provided  for  in  the  Code.  After  applying  tax  rates 
to  determine  a  tentative  amount  of  estate  tax,  certain  credits  are  subtracted  to  determine  tax 
liability. .  -i- 

Because  the  estate  tax  shares  a  common  unified  credit  (exemption)  and  tax  rate  table  with 
the  gift  tax,  the  exemption  amounts  and  tax  rates  are  described  together  above,  along  with  certain 
other  common  features  of  these  taxes. 

Gross  estate 


A  decedent’s  gross  estate  includes,  to  the  extent  provided  for  in  other  sections  of  the 
Code,  the  date-of-death  value  of  all  of  a  decedent’s  property,  real  or  personal,  tangible  or 
intangible,  wherever  situated.  In  general,  the  value  of  property  for  this  purpose  is  the  fair 
market  value  of  the  property  as  of  the  date  of  the  decedent’s  death,  although  an  executor  may 


Sec.  2055(d). 

Secs.  2055(e)(2)  and  2522(c)(2). 

Sec.  2001(a). 

23*  More  mechanically,  the  taxable  estate  is  combi^.wi&  fhe  yalue  of  adjusted  taxable  gifts  made  during 
the  decedent’s  life  (generally,  post-1976  gifts),  before  applyiag-Sax-raifeto  detennine  a  tentative  total  amount  of  tax. 
The  portion  of  tlie  tentative  tax  attributable  to  lifetime  gifts  is  dien  subtracted  from  the  total  tentative  tax  to 
detennine  the  gross  estate  tax,  i.e.,  tlie  amount  of  estate  tax  before  considering  available  credits.  Credits  are  then 
subtracted  to  detennine  the  estate  tax  liability. 

This  method  of  computation  was  designed  to  ensure  that  a  taxpayer  only  gets  one  mn  up  through  the  rate 
brackets  for  all  lifetime  gifts  and  transfers  at  death,  at  a  time  when  the  thresholds  for  applying  the  higher  marginal 
rates  exceeded  tire  exemption  amount.  However,  the  higher  ($5.49  million)  present-law  exemption  amount 
effectively  renders  the  lower  rate  brackets  irrelevant,  because  the  top  marginal  rate  bracket  applies  to  all  transfers  in 
excess  of  $1  million.  In  otlier  words,  all  transfers  that  are  not  exempt  by  reason  of  the  $5.49  million  exew^jtisjtt 
amount  arc  taxed  at  the  highest  marginal  rate  of  40  percent. 

2‘«>  Sec.  20.^1(a). 
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elect  to  value  certain  property  as  of  the  date  that  is  six  months  after  the  decedent’s  death  (the 
alternate  valuation  date}."'*'^ 

The  gross  estate  includes  not  only  property  directly  owned  by  the  decedent,  but  also  other 
property  in  which  the  decedent  had  a  beneficial  interest  at  the  time  of  his  or  her  death.  The 
gross  estate  also  includes  certain  transfers  made  by  the  decedent  prior  to  his  or  her  death, 
including:  (1)  certain  gifts  made  within  three  years  prior  to  the  decedent’s  death;^'’^  (2)  certain 
transfers  of  property  in  which  the  decedent  retained  a  life  estate;^'*^  (3)  certain  transfers  taking 
effect  at  death;^"*'  arid.  (4)  revocable  transfers. In  addition,  the  gross  estate  also  includes 
property  with  respect  to  which  the  decedent  had,  at  the  time  of  death,  a  general  power  of 
appointment  (generally,  the  right  to  determine  who  will  have  beneficial  ownership).^'*’  The 
value  of  a  life  insurance  policy  on  the  decedent’s  life  is  included  in  the  gross  estate  if  the 
proceeds  are  payable  to  the  decedent’s  estate  or  the  decedent  had  incidents  of  ownership  with 
respect  to  the  policy  at  the  time  of  his  or  her  death. 

Deductions  from  the  gross  estate 

A  decedent’s  taxable  estate  is  determined  by  subtracting  from  the  value  of  the  gross 
estate  any  deductions  provided  for  in  the  Code. 

Marital  and  charitable  transfers.-As  described  above,  transfers  to  a  surviving  spouse  or  to 
charity  generally  are  deductible  for  estate  tax  purposes.  The  effect  of  the  marital  and  charitable 
deductions  generally  is  to  remove  assets  transferred  to  a  surviving  spouse  or  to  charity  from  the 
estate  tax  base. 

State  death  taxes.-An  estate  tax  deduction  is  permitted  for  death  taxes  {e.g.,  any  estate, 
inheritance,  legacy,  or  succession  taxes)  actually  paid  to  any  State  or  the  District  of  Columbia,  in 
respect  of  property  included  in  the  gross  estate  of  the  decedent.  Such  State  taxes  must  have 
been  paid  and  claimed  before  the  later  of:  (1)  four  years  after  the  filing  of  the  estate  tax  return; 
or  (2)  (a)  60  days  after  a  decision  of  the  U.S.  Tax  Court  determining  the  estate  tax  liability 


Sec.  20.^2. 
Sec.  20.3.3. 
Sec.  2035. 
2'''’  Sec.  20.36. 
2'’’  Sec.  20.37. 

Sec.  2038. 
2'’’  Sec.  2041. 
2-'*  See.  2042. 
Sec.  2058. 
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becomes  final,  (b)  the  expiration  of  the  period  of  extension  to  pay  estate  taxes  over  time  under 
section  6166,  or  (c)  the  expiration  of  the  period  of  limitations  in  which  to  file  a  claim  for  refund 
or  60  days  after  a  decision  of  a  court  in  which  such  refund  suit  has  become  final. 


.v..  . 

Other  deductions.- A  deductifei^  for  expenses,  estate  administration 

expenses,  and  claims  against  the  est^&  i^lcMiiig«e^.iD  A  deduction  also  is  available 

for  uninsured  casualty  and  theft  losses 'u^tcojOtld  tha  settlement  of  the  estate. 

.'if  i 

f  ♦  I 

Credits  against  tax  ^  !  i 


"  i  ^  '  I  ^  f  ~ 

After  accounting  for  allowab^  |  gfO^  pi^unt  of  estate  tax  is  computed. 

Estate  tax  liability  is  then  determined  hy  sl|d'vv'abfe  credits  from  the  gross  estate  tax. 

Unified  credit.-The  most  significant  credit  allovsKi^d  ftpr  estate  tax  purposes  is  the  unified 
credit,  which  is  discussed  in  greater  detail  above.  the  value  of  the  unified  credit  is 

$2,141,800,  which  has  the  effect  of  exempting  $5.49  million  in  transfers  from  tax.  The  unified 
credit  available  at  death  is  reduced  by  the  amount  of  unified  credit  used  to  offset  gift  tax  on  gifts 
made  during  the  decedent’s  life. 


Other  credits.-Estate  tax  credits  also  are  allowed  for:  ( 1 )  gift  tax  paid  on  certaitt^%^ 
1977  gifts  (before  the  estate  and  gift  tax  computations  were  integrated);^^^  (2)  estate  tax  paid  on 
certain  prior  transfers  (to  limit  the  estate  tax  burden  when  estate  tax  is  imposed  on  transfers  of 
the  same  property  in  two  estates  by  reason  of  deaths  in  rapid  succession);-^''  and  (3)  certain 
foreign  death  taxes  paid  (generally,  where  the  property  is  situated  in  a  foreign  country  but 
included  in  the  decedent’s  U.S.  gross  estate). 


Provisions  affecting  small  and  family-owned  businesses  and  farms 

Special-use  valuation.-An  executor  can  elect  to  value  for  estate  tax  purposes  certain 
“qualified  real  property”  used  in  farming  or  another  qualifying  closely-held  trade  or  business  at 
its  current-use  value,  rather  than  its  fair  market  value. The  maximum  reduction  in  value  for 
such  real  property  is  $750,000  (adjusted  for  inflation  occurring  after  1997;  the  inflation-adjusted 
amount  for  2017  is  $1,120,000).  In  general,  real  property  generally  qualifies  for  special-use 


Sec.  2053. 

2'”  Sec.  2054. 

Sec.  2010. 

Sec.  2012. 

Sec.  2013. 

Sec.  2014.  In  certain  cases,  an  election  may  be  made  to  deduct  foreign  death  taxes.  See  section 

2053(d). 

2’*  Sec.  2032A. 


UST  001084 


94 


TREAS-1 7-031 3-I-0001 05 


valuMiiOli:  only  if  (1)  at  least  50  percent  of  the  adjusted  value  of  the  decedent’s  gross  estate 
(including  both  real  and  personal  property)  consists  of  a  farm  or  closely-held  business  property 
in  the  decedent’s  estate  and  (2)  at  least  25  percent  of  the  adjusted  value  of  the  gross  estate 
consists  of  farm  or  closely  held  business  real  property.  In  addition,  the  property  must  be  used  in 
a  qualified  use  {e.g.,  farming)  by  the  decedent  or  a  member  of  the  decedent’s  family  for  five  of 
the  eight  years  before  the  decedent’s  death. 

If,  after  a  special-use  valuation  election  is  made,  the  heir  who  acquired  the  real  property 
ceases  to  use  it  in  its  qualified  use  within  10  years  of  the  decedent’s  death,  an  additional  estate 
tax  is  imposed  to  recapture  the  entire  estate-tax  benefit  of  the  special-use  valuation. 

Installment  payment  of  estate  tax  for  closely  held  businesses. -Under  present  law,  the 
estate  tax  generally  is  due  within  nine  months  of  a  decedent’s  death.  However,  an  executor 
generally  may  elect  to  pay  estate  tax  attributable  to  an  interest  in  a  closely  held  business  in  two 
or  more  installments  (but  no  more  than  10).^^*  An  estate  is  eligible  for  payment  of  estate  tax  in 
installments  if  the  value  of  the  decedent’s  interest  in  a  closely  held  business  exceeds  35  percent 
of  the  decedent’s  adjusted  gross  estate  {i.e.,  the  gross  estate  less  certain  deductions).  If  the 
election  is  made,  the  estate  may  defer  payment  of  principal  and  pay  only  interest  for  the  first  five 
years,  followed  by  up  to  10  annual  installments  of  principal  and  interest.  This  provision 
effectively  extends  the  time  for  paying  estate  tax  by  14  years  from  the  original  due  date  of  the 
estate  tax.  A  special  two-percent  interest  rate  applies  to  the  amount  of  deferred  estate  tax 
attributable  to  the  first  $1  million  (adjusted  annually  for  inflation  occurring  after  1998;  the 
inflation-adjusted  amount  for  2017  is  $1,490,000)  in  taxable  value  of  a  closely  held  business. 

The  interest  rate  applicable  to  the  amount  of  estate  tax  attributable  to  the  taxable  value  of  the 
closely  held  business  in  excess  of  $1  million  (adjusted  for  inflation)  is  equal  to  45  percent  of  the 


Prior  to  2004,  an  estate  also  was  permitted  to  deduct  the  adjusted  value  of  a  qualified  family-owned 
business  interest  of  the  decedent,  up  to  $675,000.  Sec.  2057.  A  qualified  family-owned  business  interest  generally 
was  defined  as  any  interest  in  a  trade  or  business  (regardless  of  the  fonn  in  which  it  is  held)  with  a  principal  place  of 
business  in  the  UniteiiStSi®  if  the  decedent’s  family  owns  at  least  50  percent  of  the  trade  or  business,  two  families 
own  70  percent,  or  tSis?8:®jriilics  own  90  percent,  as  long  as  the  decedent’s  family  owns  at  least  .30  percent  of  the 
trade  or  business.  To'quatify  for  the  exclusion,  the  decedent  (or  a  member  of  the  decedent’s  family)  must  have 
owned  and  materially  participated  in  the  trade  or  business  for  at  least  five  of  the  eight  years  preceding  the  decedent’s 
date  of  deatli.  In  addition,  at  least  one  qualified  heir  (or  member  of  the  qualified  heir’s  family)  was  required  to  have 
materially  participated  in  the  trade  or  business  for  at  least  10  years  lijSdiyIng  the  decedent’s  death.  The  qualified 
family-owned  business  rules  provided  a  graduated  recapture  basedactfi:  afS^iiumber  of  years  after  the  decedent’s  death 
within  which  a  disqualifying  event  occurred.  '  ,  :  ft 

The  qualified  family-owned  business  deduction  and  the  unified  credit  effective  exemption  amount  were 
coordinated.  If  the  maximum  deduction  amount  of  $675,000  is  elected,  then  the  unified  credit  effective  exemption 
amount  is  $625,000,  for  a  tOifeIo?$1.3  million.  If  the  qualified  family-owned  business  deduction  is  less  than 
$675,000,  then  tlie  unified  c^S.t^ffective  exemption  amount  is  equal  to  $625,000,  increased  by  the  difference 
between  $675,000  and  tlie  amount  of  the  qualified  family-owned  business  deduction.  However,  tlie  unified  credit 
effective  exemption  amount  cannot  be  increased  above  such  amount  in  effect  for  the  taxable  year.  Because  of  the 
coordination  between  tlie  qualified  family-owned  business  deduction  and  the  unified  credit  effective  exemption 
amount,  the  qualified  family-owned  business  deduction  did  not  provide  a  benefit  in  any  year  in  which  the  applicable 
exclusion  amount  exceeded  $1.3  million. 

Sec.  6166. 
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rate  applicable  to  underpayments  of  tax  under  section  6621  of  the  Code  {i.e.,  45  percent  of  the 
Federal  short-term  rate  plus  three  percentage  points). Interest  paid  on  deferred  estate  taxes  is 
not  deductible  for  estate  or  income  tax  purposes. 

The  Gift  Tax 


Overview 


The  Code  imposes  a  tax  for  each  calendar  year  on  the  transfer  of  property  by  gift  during 
such  year  by  any  individual,  whether  a  resident  or  nonresident  of  the  United  States. The 
amount  of  taxable  gifts  for  a  calendar  year  is  determined  by  subtracting  from  the  total  amount  of 
gifts  made  during  the  year:  (1)  the  gift  tax  annual  exclusion  (described  below);  and  (2)  allowable 
deductions. 

Gift  tax  for  the  current  taxable  year  is  determined  by;  ( 1 )  computing  a  tentative  tax  on 
the  combined  amount  of  all  taxable  gifts  for  the  current  and  all  prior  calendar  years  using  the 
common  gift  tax  and  estate  tax  rate  table;  (2)  computing  a  tentative  tax  only  on  all  prior-year 
gifts;  (3)  subtracting  the  tentative  tax  on  prior-year  gifts  from  the  tentative  tax  computed  for  all 
years  to  arrive  at  the  portion  of  the  total  tentative  tax  attributable  to  current-year  gifts;  and, 
finally,  (4)  subtracting  the  amount  of  unified  credit  not  consumed  by  prior-year  gifts. 

Because  the  gift  tax  shares  a  common  unified  credit  (exemption)  and  tax  rate  table  with 
the  estate  tax,  the  exemption  amounts  and  tax  rates  are  described  together  above,  along  with 
certain  other  common  features  of  these  taxes. 

Transfers  by  tzift 

The  gift  tax  applies  to  a  transfer  by  gift  regardless  of  whether:  ( 1)  the  transfer  is  made 
outright  or  in  tmst;  (2)  the  gift  is  direct  or  indirect;  or  (3)  the  property  is  real  or  personal,  tangible 
or  intangible.  For  gift  tax  purposes,  the  value  of  a  gift  of  property  is  the  fair  market  value  of 
the  property  at  the  time  of  the  gift.^^^  Where  property  is  transferred  for  less  than  full 
consideration,  the  amount  by  which  the  value  of  the  property  exceeds  the  value  of  the 
consideration  is  considered  a  gift  and  is  included  in  computing  the  total  amount  of  a  taxpayer’s 
gifts  for  a  calendar  year.^^'^ 

For  a  gift  to  occur,  a  donor  generally  must  relinquish  dominion  and  control  over  donated 
property.  For  example,  if'a  taxpayer  transfers  assets  to  a  tmst  established  for  the  benefit  of  his  or 


The  interest  rate  on  this  portion  adjusts  with  the  Federal  short-term  rale. 
2“  See.  2501(a). 

See.  25 11  (a). 

See.  2512(a). 

See.  2512(b). 


UST  001086 


96 


TREAS-1 7-031 3-I-0001 07 


her  children,  but  retains  the  right  to  revoke  the  trust,  the  taxpayer  may  not  have  made  a 
completed  gift,  because  the  taxpayer  has  retained  dominion  and  control  over  the  transferred 
assets.  A  completed  gift  made  in  trust,  on  the  other  hand,  often  is  treated  as  a  gift  to  the  trust 
beneficiaries. 

By  reason  of  statute,  certain  transfers  are  not  treated  as  transfers  by  gift  for  gift  tax 
purposes.  These  include,  for  example,  certain  transfers  for  educational  and  medical  purposes, 
transfers  to  section  527  political  organizations,^*"^  and  transfers  to  tax-exempt  organizations 
described  in  sections  501(c)(4),  (5),  or  (6).^^^ 

Taxable  gifts 

As  stated  above,  the  amount  of  a  taxpayer’s  taxable  gifts  for  the  year  is  determined  by 
subtracting  from  the  total  amount  of  the  taxpayer’s  gifts  for  the  year  the  gift  tax  annual  exclusion 
and  any  available  deductions. 

Gift  tax  annual  exclusion.-Under  present  law,  donors  of  lifetime  gifts  are  provided  an 
annual  exclusion  of  $14,000  per  donee  m  20.17  (indexed  for  inflation  from  the  1997  annual 
exclusion  amount  of  $10,000)  for  gi& of  interests  in  property  during  the  taxable  year.^^’ 

If  the  non-donor  spouse  consents  to  gjft;  with  the  donor  spouse,  then  the  annual 

exclusion  is  $28,000  per  donee  in  201:7.  fegeft^al,  unlimited  transfers  between  spouses  are 
permitted  without  imposition  of  a  gilyt«fe’:Sp^lal  rules  apply  to  the  contributions  to  a  qualified 
tuition  program  (“529  Plan”)  including  an  election  to  treat  a  contribution  tba.ttti»deejfeihe  annual 
exclusion  as  a  contribution  made  ratably  over  a  five-year  period  beginning  thij  year  of  the 
contribution. 

■i  ^  i  1 

Marital  and  charitable  deductions.-As  described  above,  transfers  to  a  surViXfitig  spouse  or 
to  charity  generally  are  deductible  for  gift  tax  purposes.  The  effect  of  the  marital  and  charitable 
deductions  generally  is  to  remove  assets  transferred  to  a  surviving  spouse  or  to  charity  from  the 
gift  tax  base. 

The  generation-skipping  transfer 

A  generation-skipping  transfer:4a?l“gea^ally  is  imposed  (in  addition  to  the  gift  tax  or  the 
estate  tax)  on  transfers,  either  directly  or  similar  arrangement,  to  a  “skip  person”  (i.e., 

a  beneficiary  in  a  generation  more  th^  ox^'j^^eration  below  that  of  the  transferor).  Transfers 


Sec.  250.^(c). 
Sec.  2501(a)(4), 
See.  2501(a)(6), 
See.  250.3(b). 
See.  529(c)(2). 
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subject  to  tl®  l^p^^-skipping  transfer  tax  include  direct  skips,  taxable  terminations,  and 
taxable  distdbtttIdSij. 

and  tax  rate 

An  exemption  generally  equal  to  the  estate  tax  exemption  amount  ($5.49  million  for 
2017)  is  provided  for  each  person  making  generation-skipping  transfers.  The  exemption  may  be 
allocated  by  a  transferor  (or  his  or  her  executor)  to  transferred  property,  and  in  some  cases  is 
autoKO^ieally  allocated.  The  allocation  of  generation-skipping  transfer  tax  exemption  effectively 
redi®er.  d?e  tax  rate  on  a  generation-skipping  transfer. 

The  tax  rate  on  generation-skipping  transfers  is  a  flat  rate  of  tax  equal  to  the  maximum 
estate  and  gift  tax  rate  (40  percent)  multiplied  by  the  “inclusion  ratio.”  The  inclusion  ratio  with 
respect  to  any  property  transferred  indicates  the  amount  of  “generation-skipping  transfer  tax 
exemption”  allocated  to  a  trust  (or  to  property  transferred  in  a  direct  skip)  relative  to  the  total 
value  of  property  transferred.  If,  for  example,  a  taxpayer  transfers  $5  million  in  property  to  a 

trust  and  allocates  $5  million  of  exemption  to  the  transfer,  the  inclusion  ratio  is  zero,  and  the 
applicable  tax  rate  on  any  subsequent  generation-skipping  transfers  from  the  trust  *S';«s:o  percent 
(40  percent  multiplied  by  the  inclusion  ratio  of  zero).  If,  however,  the  taxpayer  alidciSied  only 
$2.5  million  of  exemption  to  the  transfer,  the  inclusion  ratio  is  0.5,  and  the  applicaSletiix  rate  on 
any  subsequent  generation-skipping  transfers  from  the  trust  is  20  percent  (40  percent  multiplied 
by  the  inclusion  ratio  of  0.5).  If  the  taxpayer  allocates  no  exemption  to  the  transfer,  the  inclusion 
ratio  is  one,  and  the  applicable  tax  rate  on  any  subsequent  generation-skipping  transfers  from  the 
trust  is  40  percent  (40  percent  multiplied  by  the  inclusion  ratio  of  one). 

Generation-skipping  transfers 

Generation-skipping  transfer  tax  generally  is  imposed  at  the  time  of  a  generation¬ 
skipping  transfer  -  a  direct  skip,  a  taxable  termination,  or  a  taxable  distribution. 

A  direct  skip  is  any  transfer  subject  to  estate  or  gift  tax  of  an  interest  in  property  to  a  skip 
person.  A  skip  person  may  be  a  natural  person  or  certain  trusts.  All  persons  assigned  to  the 
second  or  more  remote  generation  below  the  transferor  are  skip  persons  {e.g.,  grandchildren  and 
great-grandchildren).  Trusts  are  skip  persons  if  (1)  all  interests  in  the  trust  are  held  by  skip 
persons,  or  (2)  no  person  holds  an  interest  in  the  trust  and  at  no  time  after  the  transfer  may  a 
distribution  (including  distributions  and  terminations)  be  made  to  a  non-skip  person. 

A  taxable  termination  is  a  termination  (by  death,  lapse  of  time,  release  of  power,  or 
otherwise)  of  an  interest  in  property  held  in  trust  unless,  immediately  after  such  termination,  a 
non-skip  person  has  an  interest  in  the  property,  or  unless  at  no  time  after  the  termination  may  a 
distribution  (including  a  distribution  upon  termination)  be  made  from  the  trust  to  a  skip  person. 


The  inclusion  ratio  is  one  minus  the  applicable  fraction.  The  applicable  fraction  is  the  amount  of 
exemption  allocated  to  a  trust  (or  to  a  direct  skip)  divided  by  the  value  of  assets  transferred. 
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A  taxable  distribution  is  a  distribution  from  a  trust  to  a  skip  person  (other  than  a  taxable 
termination  or  direct  skip).  If  a  transferor  allocates  generation-skipping  transfer  tax  exemption  to 
a  trust  prior  to  the  taxable  distribution,  generation-skipping  transfer  tax  may  be  avoided. 

Income  tax  basis  in  property  received 

In  general 

Gain  or  loss,  if  any,  on  the  disposition  of  property  is  measured  by  the  taxpayer’s  amount 
realized  {i.e.,  gross  proceeds  received)  on  the  disposition,  less  the  taxpayer’s  basis  in  such 
property.  Basis  generally  represents  a  taxpayer’s  investment  in  property  with  certain 
adjustments  required  after  acquisition.  For  example,  basis  is  increased  by  the  cost  of  capital 
improvements  made  to  the  property  and  decreased  by  depreciation  deductions  taken  with  respect 
to  the  property. 

A  gift  or  bequest  of  appreciated  (or  loss)  property  is  not  an  income  tax  realization  event 
for  the  transferor.  The  Code  provides  special  rules  for  determining  a  recipient’s  basis  in  assets 
received  by  lifetime  gift  or  from  a  decedent. 

Basis  in  property  received  by  lifetime  gift 

Under  present  law,  property  received  from  a  donor  of  a  lifetime  gift  generally  takes  a 
carryover  basis.  “Carryover  basis”  means  that  the  basis  in  the  hands  of  the  donee  is  the  same  as 
it  was  in  the  hands  of  the  donor.  The  basis  of  property  transferred  by  lifetime  gift  also  is 
increased,  but  not  above  fair  market  value,  by  any  gift  tax  paid  by  the  donor.  The  basis  of  a 
lifetime  gift,  however,  generally  cannot  exceed  the  property’s  fair  market  value  on  the  date  of  the 
gift.  If  a  donor’s  basis  in  property  is  greater  than  the  fair  market  value  of  the  property  on  the 
date  of  the  gift,  then,  for  purposes  of  determining  loss  on  a  subsequent  sale  of  the  property,  the 
donee’s  basis  is  the  property’s  fair  market  value  on  the  date  of  the  gift. 

Basis  in  property  acquired  from  a  decedent 

Property  acquired  from  a  decedent’s  estate  generally  takes  a  stepped-up  basis.  “Stepped- 
up  basis”  means  that  the  basis  of  property  acquifed  from  a  decedent’s  estate  generally  is  the  fair 
market  value  on  the  date  of  the  decedent’s  death  (or,  if  the  alternate  valuation  date  is  elected,  the 
earlier  of  six  months  after  the  decedent’s  death  or  the  date  the  property  is  sold  or  distributed  by 
the  estate).  Providing  a  fair  market  value  basis  eliminates  the  recognition  of  income  on  any 
appreciation  of  the  property  that  occurred  prior  to  the  decedent’s  death  and  eliminates  the  tax 
benefit  from  any  unrealized  loss. 

In  community  property  states,  a  surviving  spouse’s  one-half  share  of  community  property 
held  by  the  decedent  and  the  surviving  spouse  (under  the  community  property  laws  of  any  State, 
U.S.  possession,  or  foreign  country)  generally  is  treated  as  having  passed  from  the  decedent  and, 
thus,  is  eligible  for  stepped-up  basis.  Thus,  both  the  decedent’s  one-half  share  and  the  surviving 
spouse’s  one-half  share  are  stepped  up  to  fair  market  value.  This  rule  applies  if  at  least  one-half 
of  the  whole  of  the  community  interest  is  includible  in  the  decedent’s  gross  estate. 
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Stepped-up  basis  treatment  generally  is  denied  to  certain  interests  in  foreign  entities. 
Stock  in  a  passive  foreign  investment  company  (including  those  for  which  a  mark-to-market 
election  has  been  made)  generally  takes  a  carryover  basis,  except  that  stock  of  a  passive  foreign 
investment  company  for  which  a  decedent  shareholder  had  made  a  qualified  electing  fund 
election  is  allowed  a  stepped-up  basis.  Stock  owned  by  a  decedent  in  a  domestic  international 
sales  corporation  (or  former  domestic  international  sales  corporation)  takes  a  stepped-up  basis 
reduced  by  the  amount  (if  any)  which  would  hav^  fee^  included  in  gross  income  under  section 
995(c)  as  a  dividend  if  the  decedent  had  lived  and'^lid  the  stock  at  its  fair  market  value  on  the 
estate  tax  valuation  date  (/.e.,  generally  the  date  of  the  decedent’s  death  unless  an  alternate 
valuation  date  is  elected). 


Description  of  Proposal 

The  proposal  doubles  the  estate  and  gift  tax  exemption  amount  for  decedents  dying  and 
gifts  made  after  December  3 1,  2017.  This  is  accomplished  by  increasing  the  basic  exclusion 
amount  provided  in  section  2010(c)(3)  of  the  Code  from  $5  million  to  $10  million.  The  $10 
million  amount  is  indexed  for  inflation  occurring  after  2011. 

For  estates  of  decedents  dying  and  generation-skipping  transfers  made  after  December 
31,  2023,  tlie  proposal  repeals  the  estate  tax  and  the  generation-skipping  transfer  tax.  The 
proposal  inciudes  a  pfosition  rule  for  assets  placed  in  a  qualified  domestic  trust  by  a  decedent 
who  died  bsfofe  fhe  effective  date  of  the  proposal.  Specifically,  estate  tax  will  not  be  imposed 
on:  (1)  distributions  before  the  death  of  a  surviving  spouse  from  the  trust  more  than  10  years 
after  the  date  of  enactment;  or  (2)  assets  remaining  in  the  qualified  domestic  trust  upon  the  death 
of  the  surviving  spouse.  The  top  marginal  gift  tax  rate  is  reduced  to  35  percent  for  gifts  made 
after  December  3 1 , 2023. 

The  proposal  generally  retains  the  present  law  rules  for  determining  the  income  tax  basis 
of  assets  acquired  by  gift  and  assets  acquired  from  a  decedent.  As  a  result,  property  received 
from  a  donor  of  a  lifetime  gift  generally  will  continue  to  take  a  carryover  basis,  and  property 
acquired  from  a  decedent’s  estate  generally  will  continue  to  take  a  stepped-up  basis. 

Effective  Date 


The  proposal  to  double  the  estate  and  gift  tax  exemption  is  effective  for  estates  of 
decedents  dying,  generation-skipping  transfers,  and  gifts  made  after  December  3 1 , 201 7.  The 
repeal  of  the  estate  and  generation-skipping  transfer  taxes,  and  the  reduction  in  the  gift  tax  rate  to 
35  percent,  are  effective  for  estates  of  decedents  dying,  generation-skipping  transfers,  and  gifts 
made  after  December  31,  2023. 
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TITLE  II- ALTERNATIVE  MINIMUM  TAX  REPEAL 


1.  Repeal  of  alternative  minimum  tax 


Present  Law 


Individual  alternative  minimum  tax 


In  general 

An  alternative  minimum  tax  (“AMT”)  is  imposed  on  an  individual,  estate,  or  trust  in  an 
amount  by  which  the  tentative  minimum  tax  exceeds  the  regular  income  tax  for  the  taxable  year. 
For  taxable  years  beginning  in  2017,  the  tentative  minimum  tax  is  the  sum  of  (1)  26  percent  of  so 
much  of  the  taxable  excess  as  does  not  exceed  $1 87,800  ($93,900  in  the  case  of  a  married 
individual  filing  a  separate  return)  and  (2)  28  percent  of  the  remaining  taxable  excess.  The 
breakpoints  are  indexed  for  inflation.  The  taxable  excess  is  so  much  of  the  alternative  minimum 
taxable  income  (“AMTI”)  as  exceeds  the  exemption  amount.  The  maximum  tax  rates  on  net 
capital  gain  and  dividends  used  in  computing  the  regular  tax  are  used  in  computing  the  tentative 
minimum  tax.  AMTI  is  the  taxable  income  adjusted  to  take  account  of  specified  tax  preferences 
and  adjustments. 

The  exemption  amounts  for  taxable  years  beginning  in  2017  are:  (1)  $84,500  in  the  case 
of  married  individuals  filing  a  joint  return  and  surviving  spouses;  (2)  $54,300  in  the  case  of  other 
unmarried  individuals;  (3)  $42,250  in  the  case  of  married  individuals  filing  separate  returns;  and 
(4)  $24,100  in  the  case  of  an  estate  or  trust.  For  taxable  years  b€gi.Qning  in  2017,  the  exemption 
amounts  are  phased  out  by  an  amount  equal  to  25  percent  of  the  amount  by  which  the 
individual’s  AMTI  exceeds  (1)  $160,900  in  the  case  of  married  individuals  filing  a  joint  return 
and  surviving  spouses,  (2)  $120,700  in  the  case  of  other  unmarried  individuals,  and  (3)  $80,450 
in  the  case  of  married  individuals  filing  separate  returns  or  an  estate  or  a  trust.  The  amounts  are 
indexed  for  inflation. 

AMTI  is  the  taxpayer’s  taxable  income  increased  by  certain  preference  items  and 
adjusted  by  determining  the  tax  treatment  of  certain  items  in  a  manner  that  negates  the  deferral  of 
income  resulting  from  the  regular  tax  treatment  of  those  items. 

Preference  items  in  computing  AMTI 

The  minimum  tax  preference  items  are: 

1 .  The  excess  of  the  deduction  for  percentage  depletion  over  the  adjusted  basis  of  each 
mineral  property  (other  than  oil  and  gas  properties)  at  the  end  of  the  taxable  year. 

2.  The  amount  by  which  excess  intangible  drilling  costs  {i.e.,  expenses  in  excess  the 
amount  that  would  have  been  allowable  if  amortized  over  a  10-year  period)  exceed 

65  percent  of  the  net  income  from  oil,  gas,  and  geothermal  properties.  This  preference 
applies  to  independent  producers  only  to  the  extent  it  reduces  the  producer’s  AMTI 
(determined  without  regard  to  this  preference  and  the  net  operating  loss  deduction)  by 
more  than  40  percent. 
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3.  Tax-exempt  interest  income  on  private  activity  bonds  (other  than  qualified  501(c)(3) 
bonds,  certain  housing  bonds,  and  bonds  issued  in  2009  and  2010)  issued  after 
August  7,  1986. 

4.  Accelerated  depreciation  or  amortization  on  certain  property  placed  in  service  before 
January  1,  1987. 

5.  Seven  percent  of  the  amount  excluded  from  income  under  section  1202  (relating  to 
gains  on  the  sale  of  certain  small  business  stock). 

hi  addition,  losses  from  any  tax  shelter  farm  activity  or  passive  activities  are  not  taken 
into  account  in  computing  AMTl. 

Adjustments  in  computing  AMTl 

The  adjustments  that  individuals  must  make  to  compute  AMTl  are; 

1.  Depreciation  on  property  placed  in  service  after  1986  and  before  January  1,  1999,  is 
computed  by  using  the  generally  longer  class  lives  preseribexi  by  the  alternative 
depreciation  system  of  section  168(g)  and  either  (a)  tbeatralght-line  method  in  the 
case  of  property  subject  to  the  straight-line  method  under  the  regular  tax  or  (b)  the 
150-percent  declining  balance  method  in  the  case  of  other  property.  Depreciation  on 
property  placed  in  service  after  Decera^if  3i,  1998,  is  computed  by  using  the  regular 
tax  recovery  periods  and  the  AMT  mej^bdi  described  in  the  previous  sentence. 
Depreciation  on  property  acquired  aftei' Se^ember  10,  2001,  which  is  allowed  an 
additional  allowance  under  section  168(k)  for  the  regular  tax  is  computed  without 
regard  to  any  AMT  adjustments. 

2.  Mining  exploration  and  development  costs  are  capitalized  and  amortized  over  a  1 0- 
year  period. 

3.  Taxable  income  from  a  long-term  contract  (other  than  a  home  construction  contract) 
is  computed  using  the  percentage  of  completion  method  of  accounting. 

4.  Depreciation  on  property  placed  in  service  after  1 986  and  before  January  1 ,  1 999,  is 
computed  by  using  the  generally  longer  class  lives  prescribed  by  the  alternative 
depreciation  system  of  section  168(g)  and  either  (a)  the  straight-line  method  in  the 
case  of  property  subject  to  the  straight-line  method  under  the  regular  tax  or  (b)  the 

1 50-percent  declining  balance  method  in  the  case  of  other  property.  Depreciation  on 
property  placed  in  service  after  December  31,1 998,  is  computed  by  using  the  regular 
tax  recovery  periods  and  the  AMT  methods  described  in  the  previous  sentence. 
Depreciation  on  property  acquired  after  September  10,  2001,  which  is  allowed  an 
additional  allowance  under  section  1 68(k)  for  the  regular  tax  is  computed  without 
regard  to  any  AMT  adjustments. 

5.  Mining  exploration  and  development  costs  are  capitalized  and  amortized  over  a  10- 
year  period. 
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6.  Taxable  income  from  a  long-term  contract  (other  than  a  home  construction  contract) 
is  computed  using  the  percentage  of  completion  method  of  accounting. 

7.  The  amortization  deduction  allowed  for  pollution  control  facilities  placed  in  service 
before  January  1,  1999  (generally  determined  using  60-month  amortization  for  a 
portion  of  the  cost  of  the  facility  under  the  regular  tax),  is  calculated  under  the 
alternative  depreciation  system  (generally,  using  longer  class  lives  and  the  straight- 
line  method).  The  amortization  deduction  allowed  for  pollution  control  facilities 
placed  in  service  after  December  31,  1998,  is  calculated  using  the  regular  tax 
recovery  periods  and  the  straight-line  method. 

8.  Miscellaneous  itemized  deductions  are  not  allowed. 

9.  Itemized  deductions  for  State,  local,  and  foreign  real  property  taxes;  State  and  local 
personal  property  taxes;  State,  local,  and  foreign  income,  war  profits,  and  excess 
profits  taxes;  and  State  and  local  sales  taxes  are  not  allowed. 

1 0.  Medical  expenses  are  allowed  only  to  the  extent  they  exceed  ten  percent  of  the 

adjusted  gross  income. 

1 1 .  DedlldiibtivS  for  interest  on  home  equity  loans  are  not  allowed. 

12.  The  standard  deduction  and  the  deduction  for  personal  exemptions  are  not  allowed. 

13.  The  amount  allowable  as  a  deduction  for  circulation  expenditures  is  capitalized  and 
amortized  over  a  three-year  period. 

14.  The  amount  allowable  as  a  deduction  for  research  and  experimentation  expenditures 
from  passive  activities  is  capitalized  and  amortized  over  a  10-year  period. 

15.  The  regular  tax  rules  relating  to  incentive  stock  options  do  not  apply. 

Other  rules 


The  taxpayer’s  net  operating  loss  deduction  generally  cannot  reduce  the  taxpayer’s  AMTI 
by  more  than  90  percent  of  the  AMTI  (determined  without  the  net  operating  loss  deduction). 

The  alternative  minimum  tax  foreign  tax  credit  reduces  the  tentative  minimum  tax. 

The  various  nonrefundable  business  credits  allowed  under  the  regular  tax  generally  are 
not  allowed  against  the  AMT.  Certain  exceptions  apply. 

If  an  individual  is  subject  to  AMT  in  any  year  ,  the  amount  of  tax  exceeding  the 
taxpayer’s  regular  tax  liability  is  allowed  as  a  credit  (the  “AMT  credit”)  in  any  subsequent 
taxable  year  to  the  extent  the  taxpayer’s  regular  tax  iiabsEty  exceeds  his  or  her  tentative 
minimum  tax  liability  in  such  subsequent  year.  Tlie  AMT  credit  is  allowed  only  to  the  extent 
that  the  taxpayer’s  AMT  liability  is  the  result  of  adjustments  that  are  timing  in  nature.  The 
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individual  AMT  adjustments  relating  to  itemized  deductions  and  personal  e^vealptfoto^Sre  not 
timing  in  nature,  and  no  minimum  tax  credit  is  allowed  with  respect  to  the® 

An  individual  may  elect  to  write  off  certain  expenditures  paid  or  incurred  wi^  fespect  of 
circulation  expenses,  research,  and  experimental  expenses,  intangible  drilling  and  development 
expenditures,  development  expenditures,  and  mining  exploration  expenditures  over  a  specified 
period  (three  years  in  the  case  of  circulation  expenses,  60  months  in  the  case  of  infca^ble 
drilling  and  development  expenditures,  and  10  years  in  case  of  other  expenditures).  Tfee  election 
applies  for  purposes  of  both  the  regular  tax  and  the  alternative  minimum  tax. 

Corporate  alternative  minimum  tax 

In  ueneral 

An  AMT  is  also  imposed  on  a  corporation  to  the  extent  the  corporation’s  tentative 
minimum  tax  exceeds  its  regular  tax.  This  tentative  minimum  tax  is  computed  at  the  rate  of 
20  percent  on  the  AMTI  in  excess  of  a  $40,000  exemption  amount  that  phases  out.  The 
exemption  amount  is  phased  out  by  an  amount  equal  to  25  percent  of  the  amount  that  the 
corporation’s  AMTI  exceeds  $150,000. 

AMTI  is  the  taxpayer’s  taxable  income  increased  by  certain  preference  items  and 
adjusted  by  determining  the  tax  treatment  of  certain  items  in  a  manner  that  negates  the  deferral  of 
income  resulting  from  the  regular  tax  treatment  of  those  items. 

A  corporation  with  average  gross  receipts  of  less  than  $7.5  million  for  the  prior  three 
taxable  years  is  exempt  from  the  corporate  minimum  tax.  The  $7.5  million  threshold  is  reduced 
to  $5  million  for  the  corporation’s  first  three-taxable  year  period. 

Preference  items  in  computing  AMTI 

The  corporate  minimum  tax  preference  items  are: 

1 .  The  excess  of  the  deduction  for  percentage  depletion  over  the  adjusted  basis  of  the 
property  at  the  end  of  the  taxable  year.  This  preference  does  not  apply  to  percentage 
depletion  allowed  with  respect  to  oil  and  gas  properties. 

2.  The  amount  by  which  excess  intangible  drilling  costs  arising  in  the  taxable  year 
exceed  65  percent  of  the  net  income  from  oil,  gas,  and  geothermal  properties.  This 
preference  does  not  apply  to  an  independent  produc^y  to  the  extent  the  preference 
would  not  reduce  the  producer’s  AMTI  by  more  th0.&  40  percent. 

3.  Tax-exempt  interest  income  on  private  activity  bonds  (other  than  qualified  501(c)(3) 
bonds,  certain  housing  bonds,  and  bonds  issued  in  2009  and  20 1 0)  issued  after 
August  7,  1986. 

4.  Accelerated  depreciation  or  amortization  on  certain  property  placed  in  service  before 
January  1,  1987. 
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Adjustments  in  computing  AMTI 


The  adjustments  that  corporations  must  make  in  computing  AMTI  are: 

1 .  Depreciation  on  property  placed  in  service  after  1 986  and  before  January  1 ,  1 999, 
must  be  computed  by  using  the  generally  longer  class  lives  prescribed  by  the 
alternative  depreciation  system  of  section  168(g)  and  either  (a)  the  straight-line 
method  in  the  case  of  property  subject  to  the  straight-line  method  under  the  regular  tax 
or  (b)  the  1 50-percent  declining  balance  method  in  the  case  of  other  property. 
Depreciation  on  property  placed  in  service  after  December  31,  1998,  is  computed  by 
using  the  regular  tax  recovery  periods  and  the  AMT  methods  described  in  the  previous 
sentence.  Depreciation  on  property  which  is  allowed  “bonus  depreciation”  for  the 
regular  tax  is  computed  without  regard  to  any  AMT  adjustments. 

2.  Mining  exploration  and  development  costs  must  be  capitalized  and  amortized  over  a 
1 0-year  period. 

3.  Taxable  income  from  a  long-term  contract  (other  than  a  home  construction  contract) 
must  be  computed  using  the  percentage  of  completion  method  of  accounting. 

4.  The  amortization  deduction  allowed  for  pollution  control  facilities  placed  in  service 

before  January  1,  1999  (generally  determined  using  60-month  amortization  for  a 
portion  of  the  cost  of  the  facility  under  the  regular  tax),  must  be  calculated  under  the 
alternative  depreciation  system  (generally,  using  longer  class  lives  and  the  straight-line 
method).  The  amortization  deduction  allowed  for  poUtifeon  control  facilities  placed  in 
service  after  December  31,  1998,  is  calculated  usint^ihe  regular  tax  recovery  periods 
and  the  straight-line  method.  • 

5.  The  special  rules  app.(icable  to  Merchant  Marine  construction  funds  are  not  applicable. 

6.  The  special  allowable  under  section  833(b)  for  Blue  Cross  and  Blue  Shield 

organizations  IS  holt  allowed. 

?.  The  adjusted  current  earnings  adjustment  applies,  as  described  below. 

Adjusted  current  earning  (“ACE”)  adjustment 

The  adjusted  current  earnings  adjustment  is  the  amount  equal  to  75  percent  of  the  amount 
by  vi^iich  die  adjusted  current  earnings  of  a  i;mp«.|iration  exceed  its  AMTI  (determined  without  the 
ACE.adjitStment  and  the  alternative  tax  net  opi^^ting  loss  deduction).  In  determining  ACE  the 
following  rules  apply: 

I 

1 .  For  property  iii  ^fvice  before  1 994,  depreciation  generally  is  determined  using 

the  straight-lisiffi:  and  the  class  life  determined  under  the  ^il^^ive 

depreciation  system: '  • 

2.  Amounts  excluded  from  gross  income  under  the  regular  tax  but  included  for  purposes 
of  determining  earnings  and  profits  are  generally  included  in  determining  ACE. 
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3.  The  inside  build-up  of  a  life  insurance  contract  is  included  in  ACE  (and  the  related 
premiums  are  deductible). 

4.  Intangible  drilling  costs  of  integrated  oil  companies  must  be  capitalized  and  amortized 
over  a  60-month  period. 

5.  The  regular  tax  rules  of  section  173  (allowing  circulation  expenses  to  be  amortized) 
and  section  248  (allowing  organizational  expenses  to  be  amortized)  do  not  apply. 

6.  fov^toty  imst  be  calculated  using  the  FIFO,  rather  than  LIFO,  method. 

7.  Tfeb4ns.ta1l£Xient  sales  method  generally  may  not  be  used. 

8.  No  loss  may  be  recognized  on  the  exchange  of  any  pool  of  debt  obligations  for  another 
pool  of  debt  obligations  having  substantially  the  same  effective  interest  rates  and 
maturities. 

9.  Depletion  (other  than  for  oil  and  gas  properties)  must  be  calculated  using  the  cost, 
rather  than  the  percentage,  method. 

1 0.  In  certain  cases,  the  assets  of  a  corporation  that  has  undergone  an  ownership  change 
must  be  stepped  down  to  their  fair  market  values. 

Other  rules 


The  taxpayer’s  net  operating  loss  carryover  generally  cannot  reduce  the  taxpayer’s  AMT 
liability  by  more  than  90  percent  of  AMTI  determined  without  this  deduction. 

The  various  nonrefundable  business  credits  allowed  under  the  regular  tax  generally  are 
not  allowed  against  the  AMT.  Certain  exceptions  apply. 

If  a  corporation  is  subject  to  AMT  in  any  year,  the  amount  of  AMT  is  allowed  as  an 
AMT  credit  in  any  subsequent  taxable  year  to  the  extent  the  taxpayer’s  regular  tax  liability 
exceeds  its  tentative  minimum  tax  in  the  subsequent  year.  Corporations  are  allowed  to  claim  a 
limited  ^»ount  of  AMT  credits  in  lieu  of  boastJS ‘depreciation. 

■'o-v'.'.-'  ■ ^  ' 

A  corporation  may  elect  to  write  oft'  certain  expenditures  paid  or  incurred  with  respect  of 
circulation  expenses,  research  and  experimental  expenses,  intangible  drilling  and  development 
expenditures,  development  expenditures,  and  mining  exploration  expenditures  over  a  specified 
period  (three  years  in  the  case  of  circulation  expenses,  60  months  in  the  case  of  iutaugible 
drilling  and  development  expenditures,  and  10  years  in  case  of  other  expenditures).  The  election 
applies  for  purposes  of  both  the  regular  tax  and  the  alternative  minimum  tax. 

Description  of  Proposal 

The  proposal  repeals  the  individual  and  corporate  alternative  minimum  tax. 
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The  proposal  allows  the  AMT  credit  to  offset  the  taxpayer’s  regular  tax  liability  for  any 
taxable  year.  In  addition,  the  AMT  credit  is  refundable  for  any  taxable  year  beginning  after  2018 
and  before  2023  in  an  amount  equal  to  50  percent  (100  percent  in  the  case  of  taxable  years 
beginning  in  2022)  of  the  excess  of  the  minimum  tax  credit  for  the  taxable  year  over  the  amount 
of  the  credit  allowable  for  the  year  against  regular  tax  liability.  Thus,  the  full  amount  of  the 
minimum  tax  credit  will  be  allowed  in  taxable  years  beginning  before  2023. 

Effective  Date 


Ilte  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

■f  ■■ 

;  determining  the  alternative  minimum  taxable  income  for  taxable  years  beginning 
January  1, 2018,  the  net  operating  loss  deduction  carryback  from  taxable  years  beginning 
after  December  31, 2017,  are  determined  without  regard  to  any  AMT  adjustments  or  preferences. 

The  repeal  of  the  election  to  write  off  certain  expenditures  over  a  specified  period  applies 
to  amounts  paid  or  incurred  after  December  3 1,  2017. 
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TITLE  III  -  BUSINESS  TAX  REFORM 


A.  Tax  Rates 


1.  Reductitta.isi 


Present  Law 


Coj^ar^el^abtc  mc  subject  to  tax  under  a  four-step  graduated  rate  structure.^’® 
The  top  co:^0t$ic  tSK  Tat«  lif  5§*|f©ri^t  on  taxable  income  in  excess  of  $  1 0  million.  The 
corporate  taimitl.e  .aund  tax  rates  are  as  set  forth  in  the  table  below. 


Taxable  Income 

Tax  rate  (percent) 

{ 

Not  over  $50,000 

15 

Over  $50,000  but  not  over  $75,000 

25 

Over  $75,000  but  not  over  $10,000,000 

34 

Over  $10,000,000 

35 

An  additional  five-percent  tax  is  imposed  on  a  corporation’s  taxable  income  in  excess  of 
$100,000.  The  maximum  additional  tax  is  $1 1,750.  Also,  a  second  additional  three-percent  tax 
is  imposed  on  a  corporation’s  taxable  income  in  excess  of  $15  million.  The  maximum  second 
additional  tax  is  $100,000. 

Certain  personal  service  corporations  pay  tax  on  their  entire  taxable  income  at  the  rate  of 
35  percent.^^’ 

Present  law  provides  if  the  maximum  corporate  tax  rate  exceeds  35  percent,  the 
maximum  rate  on  a  corporation’s  net  capital  gain  will  be  35  percent. 

Description  of  Proposal 

The  proposal  eliminates  the  graduated  corporate  rate  structure  and  instead  taxes  corporate 
taxable  income  at  20  percent. 

Personal  service  corporations  are  taxed  at  25  percent. 


See.  1 1(a)  and  (b)(1). 
2^'  See.  11(b)(2). 

2^2  See.  1201(a). 
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The  proposal  repeals  the  maximum  corporate  tax  rate  on  net  capital  gain  as  obsolete. 

For  taxpayers  subject  to  the  normalization  method  of  accounting  (e.g.,  regulated  public 
utilities),  the  proposal  provides  for  the  normalization  of  excess  deferred  tax  reserves  resulting 
from  the  reduction  of  corporate  income  tax  rates  (with  respect  to  prior  depreciation  or  recovery 
allowances  taken  on  assets  placed  in  service  before  the  date  of  enactment). 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 
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B.  Cost  Recovery 


1.  Increased  expensing 


Present  Law 


A  taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a  trade  or  business  or 
held  for  the  production  of  income  and  recover  such  cost  over  time  through  annual  deductions  for 
depreciation  or  amortization. Tangible  property  generally  is  depreciated  under  the  modified 
accelerated  cost  recovery  system  (“MACRS”),  which  determines  depreciation  for  different  types 
of  property  based  on  an  assigned  applicable  depreciation  method,  recovery  period,^’'’  and 
convention. 


Bonus  depreciation 

An  additional  first-year  depreciation  deduction  is  allowed  equal  to  50  percent  of  the 
adjusted  basis  of  qualified  property  acquired  and  placed  in  service  before  January  1,  2020 
(January  1, 2021,  for  longer  production  period  property’’^  and  certain  aircraft^’^).^’^  The  5.0- 
percent  allowance  is  phased  down  for  property  placM  in  service  after  December  3 1 , 2017  (afEer 
December  3 1 ,  20 1 8  for  longer  production  period  property  and  certain  aircraft).  The  bonus 
depreciation  percentage  rates  are  as  follows. 


See  sees.  263(a)  and  167.  However,  where  property  is  not  used  exclusively  in  a  taxpayer’s  business, 
the  amount  eligible  for  a  deduction  must  be  reduced  by  the  amount  related  to  personal  use.  Sec,  e.g.,  section  280A. 

Tlie  applicable  recovery  period  for  an  asset  is  determined  in  part  by  statute  and  in  part  by  historic 
Treasury  guidance.  Exercising  authority  granted  by  Congress,  the  Secretary  issued  Rev.  Proc.  87-56,  1987-2  C.B. 
674,  laying  out  the  framework  of  recovery  periods  for  enumerated  classes  of  assets.  The  Secretary  clarified  and 
modified  the  list  of  asset  classes  in  Rev.  Proc.  88-22,  1988-1  C.B.  785.  In  November  1988,  Congress  revoked  the 
Secretary’s  authority  to  modify  the  class  lives  of  depreciable  property.  Rev.  Proc.  87-56,  as  modified,  remains  in 
effect  except  to  tlie  extent  that  the  Congress  has,  since  1988,  statutorily  modified  tlie  recovery  period  for  certain 
depreciable  assets,  effectively  superseding  any  administrative  guidance  with  regard  to  such  property. 

Sec.  168. 

^ defined  in  secfoiT  1.68(Ic'K5D(B). 

^  T  -r^  4^  >- 

ftjst-ycar  depreciation  deduction  is  generally  subject  to  (he  rtiles  regarding 
whether  a  co'stnSsibe^i^Itt'Szed  oMersfection  263 A. 
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Placed  in  Service  Year 

Bonus  Depreciation  Percentage 

Qualifled  Prop^^  -  - 
in  General 

Longer  Production  Period 
Property  and 

Certain  Aircraft 

2017 

50  percent 

50  percent 

2018 

40  percent 

50  percent^’^ 

2019 

30  percent 

40  percent 

2020 

n/a 

30  percent^**" 

The  additional  first-year  depreciation  deduction  is  allowed  for  both  the  regular  tax  and 
the  alternative  minimum  tax  (“AMT”),^*'  Mit^^ot  allowed  in  computing  earnings  and 
profits. The  basis  of  the  property  and  th^^^ileciation  allowances  in  the  year  of  purchase  and 
later  years  are  appropriately  adjusted  to  reflect  the  additional  first -year  depreciation  deduction. 
The  amount  of  the  additional  first-year  depreciation  deduction  is  not  affected  by  a  short  taxable 
year.^**"*  The  taxpayer  may  elect  out  of  the  additional  first-year  depreciation  for  any  class  of 
property  for  any  taxable  year.^*^ 

The  interaction  of  the  additional  first-year  depreciation  allowance  with  the  otherwise 
applicable  depreciation  allowance  may  be  illustrated  as  follows.  Assume  that  in  2017  a  taxpayer 
''|>ijg:t"hases  new  depreciable  property  and  places  it  in  service. The  property’s  cost  is  $10,000, 
jfe4it  is  five-year  property  subject  to  the  200  percent  declining  balance  method  and  half-year 
convention.  The  amount  of  additional  first-year  depreciation  allowed  is  $5,000.  The  remaining 
$5,000  of  the  cost  of  the  property  is  depreciable  under  the  rules  applicable  to  five-year  property. 


It  is  intended  that  for  longer  production  period  property  placed  in  service  in  2018,  50  percent  applies  to 
the  entire  adjusted  basis.  Similarly,  for  longer  production  period  property  placed  in  service  in  2019,  40  percent 
applies  to  the  entire  adjusted  basis.  A  technical  correction  may  be  necessary  with  respect  to  longer  production 
period  property  placed  in  service  in  2018  and  2019  so  that  the  statute  reflects  this  intent. 

In  the  case  of  longer  production  period  property  described  in  section  168(k)(2)(B)  and  placed  in  service 
in  2020,  30  percent  applies  to  the  adjusted  basis  attributable  to  manufacture,  construction,  or  production  before 
January  1,  2020,  and  tlie  remaining  adjusted  basis  does  not  qualify  for  bonus  depreciation.  Thirty  percent  applies  to 
tlie  entire  adjusted  basis  of  certain  aircraft  described  in  section  168(k)(2)(C)  and  placed  in  service  in  2020. 

Sec.  168(k)(2)(G).  See  also  Treas.  Reg.  sec.  1.168(k)-l{d). 

Sec.  312(k)(3)  and  Treas.  Reg.  sec.  1.168(k)- 1(f)(7). 

Sec.  168(k)(l)(B). 

Ihid. 

Sec.  168(k)(7).  For  the  definition  of  a  class  of  property,  sec  Treas.  Reg.  sec.  1.168(k)- 1(c)(2). 

Assume  that  the  cost  of  the  property  is  not  eligible  for  expensing  under  section  1 79  or  Treas.  Reg. 
sec.  1.263(a)-l(f). 
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Thus,  $1,000  also  is  allowed  as  a  depreciation  deduction  in  2017.^^^  The  total  depreciation 
deduction  with  respect  to  the  property  for  2017  is  $6,000.  The  remaining  $4,000  adjusted  basis 
of  the  property  generally  is  recovered  through  otherwise  applicable  depreciation  rules. 

Qualified  property 

Property  qualifying  for  the  additional  first-year  depreciation  deduction  must  meet  all  of 
the  following  requirements.^^*  First,  the  property  must  be:  (1)  property  to  which  MACRS 
applies  with  an  applicable  recovery  period  of  20  years  or  less;  (2)  water  utility  property;^*^ 

(3)  computer  software  other  than  computer  software  covered  by  section  197;  or  (4)  qualified 
improvement  property.  Second,  the  original  use^^*  of  the  property  must  commence  with  the 
taxpayer. Third,  the  taxpayer  must  acquire  the  property  within  the  applicable  time  period  (as 
described  below).  Finally,  the  property  must  be  placed  in  service  before  January  1,  2020.  As 
noted  above,  an  extension  of  the  placed-in-service  date  of  one  year  (/.<?.,  before  January  1,  2021) 
is  provided  for  certain  property  with  a  recovery  period  of  10  years  or  longer,  certain 
transportation  property,  and  certain  aircraft. 


$1,000  results  from  the  application  of  the  half-year  convention  and  tltgf  SM  percent  declinhig  balance 
inctliod  to  the  remaining  $5,000. 

Requirements  relating  to  actions  taken  before  2008  are  not  described  herein  since  they  have  little  (if 
any)  remaining  effect. 

As  defined  in  section  168(e)(5). 

The  additional  first-year  depredalion  deduction  is  not  available  for  any  property  that  is  required  to  be 
depreciated  under  the  alternative  depreciation  system  of  MACRS.  Sec.  168(k)(2)(D)(i). 

The  tenn  “original  use”  means  the  first  use  to  which  the  property  is  put,  whether  or  not  such  use 
corresponds  to  the  use  of  such  property  by  the  taxpayer.  If  in  the  norinal  course  of  its  business  a  taxpayer  sells 
fractional  interests  in  property  to  unrelated  third  parties,  then  the  original  use  of  such  property  begins  with  the  first 
user  of  each  fractional  interest  (i.e.,  each  fractional  owmcj  Is  considered  the  original  user  of  its  proportionate  share  of 
the  property).  Treas.  Reg.  sec.  1.168(k)-l(b)(-3), 

A  special  nile  applies  in  the  case  of  certain  leased  properly.  In  tlie  case  of  any  property  that  is 
originally  placed  in  service  by  a  person  and  that  is  sold  to  the  taxpayer  and  leased  back  to  such  person  by  the 
taxpayer  within  three  months  after  the  date  that  Ete;  property  was  placed  ki  scrviccj  l^.  property  would  be  treated  as 
originally  placed  in  service  by  the  taxpayer  not  earlier  than  the  date  that  tfic  propc^  K®cd  under  the  leaseback.  If 
property  is  originally  placed  in  service  by  a  lessor,  such  propeaty  is  sold  within  thjDs?$:gj(^hs  after  the  date  that  the 
property  was  placed  in  service,  and  the  user  of  such  property  does  nol  change,  tlien  the  property  is  treated  as 
originally  placed  in  service  by  the  taxpayer  not  earlier  titan  lire  dale  of  such  sale.  Sec.  1 68(k)(2)(E)(ii)  and  (iii). 

Property  qualifying  for  the  extended  placed-in-service  date  must  have  an  estimated  production  period 
exceeding  one  year  and  a  cost  exceeding  $1  million.  Transportation  property  generally  is  defined  as  tangible 
personal  property  used  in  the  trade  or  business  of  Uansporting  persons  or  property.  Certain  aircraft  which  is  not 
transportation  property,  other  than  for  agricultural  or  firefighting  uses,  also  qualifies  for  the  extended  placed-in- 
service  date,  if  at  the  time  of  the  contract  for  purchase,  the  purchaser  made  a  nonrefundable  deposit  of  the  lesser  of 
1 0  percent  of  the  cost  or  S 1 00,000,  and  which  has  an  estiinated  production  period  exceeding  four  months  and  a  cost 
exceeding  $200,000. 
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X'o  qualify,  property  must  be  acquired  (1)  before  January  1,  2020,  or  (2)  pursuant  to  a 
written  contract  which  was  entered  into  before  January  1 , 2020.  With  respect  to 
pskipfeiiy  that  is  manufactured,  constructed,  or  produced  by  the  taxpayer  for  use  by  the  taxpayer, 
the  taxpayer  must  begin  the  manufacture,  construction,  or  production  of  the  property  before 
January  1,  2020.^^'’  Property  that  is  manufactured,  constructed,  or  produced  for  the  taxpayer  by 
another  person  under  a  contract  that  is  entered  into  prior  to  the  manufacture,  construction,  or 
production  of  the  property  is  considered  to  be  manufactured,  constructed,  or  produced  by  the 
taxpayer.^^^  For  property  eligible  for  the  extended  placed-in-service  date,  a  special  rule  limits 
the  amount  of  costs  eligible  for  the  additional  first-year  depreciation.  With  respect  to  such 
property,  only  the  portion  of  the  basis  that  is  properly  attributable  to  the  costs  incurred  before 
January  1, 2020  (“progress  expenditures”)  is  eligible  for  the  additional  first-year  depreciation 
deduction. 

Qualified  improvement  property 

Qualified  improvement  property  is  any  improvement  to  an  interior  portion  of  a  building 
that  is  nonresidential  real  property  if  such  improvement  is  placed  in  service  after  the  date  s-tiCh 
building  in  service.^^’  Qualified  improvement  property  does  not  include  any 

improvement  the  expenditure  is  attributable  to  the  enlargement  of  the  building,  any 

elevator  orescSlatcxr^Or  the  internal  structural  framework  of  the  building. 

Election  tff  accelerate  AMT  credits  in  lieu  of  bonus  depreciation 

A  corporation  otherwise  eligible  for  additional  first-year  depreciation  may  elect  to  claim 
additional  AMT  credits  in  lieu  of  claiming  additional  depreciation  with  respect  to  qualified 
property.  In  the  case  of  a  corporation  making  this  election,  the  straight  line  method  is  used  for 
the  regular  tax  and  the  AMT  with  respect  to  qualified  property.^^^ 

A  corporation  making  an  election  increases  the  tax  liability  limitation  under  section  53(c) 
on  the  use  of  minimum  tax  credits  by  the  bonus  depreciation  amount.  The  aggregate  increase  in 
credits  allowable  by  reason  of  the  increased  limitation  is  treated  as  refundable. 


Sec.  168(k)(2)(E)(i). 

Treas.  Reg.  sec.  1.168(k)-l(b)(4)(iii). 

Sec.  168(k)(2)(B)(ii).  For  piuposes  of  detennining  the  amount  of  eligible  progress  expenditures,  rules 
similar  to  section  46(d)(3)  as  in  effect  prior  to  the  Tax  Reform  Act  of  1986  apply. 

Sec.  168(k)(3). 

2’*  Sec.  168(k)(4). 

Sec.  168(k)(4)(A)(ii). 
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The  bonus  depreciation  amount  generally  is  equal  to  20  percent  of  bonus  depreciation  for 
qualified  property  that  could  be  claimed  as  a  deduction  absent  an  election  under  this  provision. 
As  originally  enacted,  the  bonus  depreciation  amount  for  all  taxable  years  was  limited  to  the 
lesser  of  (1)  $30  million  or  (2)  six  percent  of  the  minimum  tax  credits  allocable  to  the  adjusted 
net  minimum  tax  imposed  for  taxable  years  beginning  before  January  1, 2006.  However, 
extensions  of  this  provision  have  provided  that  this  limitation  applies  separately  to  property 
subject  to  each  extension. 

For  taxable  years  ending  after  December  3 1,  2015,  the  bonus  depreciation  amount  for  a 
taxable  year  (as  defined  under  present  law  with  respect  to  all  qualified  property)  is  limited  to  the 
lesser  of  ( 1 )  50  percent  of  the  minimum  tax  credit  for  the  first  taxable  year  ending  after 
December  31,  2015  (determined  before  the  application  of  any  tax  liability  limitation)  or  (2)  the 
minimum  tax  credit  for  the  taxable  year  allocable  to  the  adjusted  net  minimum  tax  imposed  for 
taxable  years  ending  before  January  1,  2016  (determined  before  the  application  of  any  tax 
liability  limitation  and  determined  on  a  first-in,  first-out  basis). 

All  corporations  treated  as  a  single  employer  under  section  52(a)  are  treated  as  one 
taxpayer  for  purposes  of  the  limitation,  as  well  as  for  electing  the  application  of  this  provision. 

In  the  case  of  a  corporation  making  an  election  which  is  a  partner  in  a  partnership,  for 
purposes  of  determining  the  electing  partner’s  distributive  share  of  partnership  items,  bonus 
depreciation  does  not  apply  to  any  qualified  property  and  the  straight  line  method  is  used  with 
respect  to  that  property. 

In  the  case  of  a  partnership  having  a  single  corporate  partner  owning  (directly  or 
indirectly)  more  than  50  percent  of  the  capital  and  profits  interests  in  the  partnership,  each 
partner  takes  into  account  its  distributive  share  of  partnership  depreciation  in  determining  its 
bonus  depreciation  amount."^®"^ 

Special  rules 

Passenger  automobiles  0  :  '  | 

The  limitation  under  section  280F  on  the  afiioissf  df depreciation  deductions  allowed  with 
respect  to  certain  passenger  automobiles  is  increased  itlieferst  year  by  $8,000  for  automobiles 
that  qualify  (and  for  which  the  taxpayer  does  not  elei^t  oti?.  of  the  additional  first-year 


^  For  this  purpose,  bonus  depreciation  is  the  difference  between  (i)  the  aggregate  amount  of  depreciation 
detennined  if  section  168(k)(l)  applied  to  all  qualified  property  placed  in  service  during  the  taxable  year  and  (ii)  the 
amount  of  depreciation  that  would  be  so  detennined  if  section  168(k){l)  did  not  so  apply.  This  determination  is 
made  using  the  most  accelerated  depreciation  method  and  the  shortest  life  otherwise  allowable  for  each  property. 

Sec.  168(k)(4)(B)(iii). 

Sec.  168(k)(4)(D)(ii). 

Sec.  168(k)(4)(D)(iii). 
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deduction). The  $8,000  amount  is  phased  down  from  $8,000  by  $1,600  per  calendar  year 
beginning  in  2018.  Thus,  the  section  280F  increase  amount  for  property  placed  in  service  during 
2018  is  $6,400,  and  during  2019  is  $4,800.  While  the  underlying  section  280F  limitation  is 
indexed  for  inflation, the  section  280F  increase  amount  is  not  indexed  for  inflation.  The 
increase  does  not  apply  to  a  taxpayer  who  elects  to  accelerate  AMT  credits  in  lieu  of  bonus 
depreciation  for  a  taxable  year. 

Certain  plants  bearing  fruits  and  nuts 

A  special  election  is  provided  for  certain  plants  bearing  fruits  and  nuts.'^®^  Under  the 
election,  the  applicable  percentage  of  the  adjusted  basis  of  a  specified  plant  which  is  planted  or 
grafted  after  December  3 1 ,  20 1 5,  and  before  January  1 , 2020,  is  deductible  for  regular  tax  and 
AMT  purposes  in  the  year  planted  or  grafted  by  the  taxpayer,  and  the  adjusted  basis  is  reduced 
by  the  amount  of  the  deduction. The  percentage  is  50  percent  for  2017,  40  percent  for  2018, 
and  30  percent  for  2019.  A  specified  plant  is  any  tree  or  vine  that  bears  fruits  or  nuts,  and  any 
other  plant  that  will  have  more  than  one  yield  of  fruits  or  nuts  and  generally  has  a  preproductive 
period  of  more  than  two  years  from  planting  or  grafting  to  the  time  it  begins  bearing  fhiits  or 
nuts.'^”^  The  election  is  revocable  only  with  the  consent  of  the  Secretary,  and  if  the  election  is 
made  with  respect  to  any  specified  plant,  such  plant  is  not  treated  as  qualified  property  eligible 
for  bonus  depreciation  in  the  subsequent  taxable  year  in  which  it  is  placed  in  service. 

Long-term  contracts 

In  general,  in  the  case  of  a  long-term  contract,  the  taxable  income  from  the  contract  is 
determined  under  the  percentage-of-completion  method. Solely  for  purposes  of  determining 
the  percentage  of  completion  under  section  460(b)(1)(A),  the  cost  of  qualified  property  with  a 
MACRS  recovery  period  of  seven  years  or  less  is  taken  into  account  as  a  cost  allocated  to  the 
contract  as  if  bonus  depreciation  had  not  been  enacted  for  property  placed  in  service  before 
January  Ij  2020  (January  1,  2021,  in  the  case  of  longer  production  period  property)."^'” 


Sec.  168(k)(2)(F). 

Sec.  280F(d)(7). 

Sec  sec.  168(k)(5). 

Any  amount  deducted  under  this  election  is  not  subject  to  capitali/atiotj  UBder  section  26.^A. 

A  specified  plant  docs  not  include  any  property  that  is  planted  or  grafted  outside  the  United  States. 
Sec.  460. 

Sec.  460(c)(6).  Otlier  dates  involving  prior  years  are  not  described  herein. 
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Description  of  Proposal 

Extension  of  bonus  depreciation  and  temporary  100  percent  expensin2  for  certain  business 

assets 


The  proposal  extends  and  modifies  the  additional  first-year  depreciation  deduction 
through  2022  (through  2023  for  longer  production  period  property  and  certain  aircraft).  The  50- 
percent  allowance  is  increased  to  100  percent  for  property  acquired  and  placed  in  service  after 
September  27,  2017,  and  before  January  1,  2023  (January  1, 2024,  for  longer  production  period 
property  and  certain  aircraft),  as  well  as  for  specified  plants  planted  or  grafted  after 
September  27,  2017,  and  before  January  1,  2023. 

Special  rules 

The  $8,000  increase  amount  in  the  limitation  on  the  depreciation  deductions  allowed  with 
respect  to  certain  passenger  automobiles  is  increased  from  $8,000  to  $16,000  for  passenger 
automobiles  acquired  and  placed  in  service  after  September  27,  2017,  and  before  January  1, 

2023. 


The  proposal  extends  the  special  rule  under  the  percentage-of-completion  method  for  the 
allocation  of  bonus  depreciation  to  a  long-term  coirtfaet  for  property  placed  in  service  before 
January  1,  2023  (January  1,  2024,  in  the  case  of  IpaSei  production  period  property). 

Application  to  used  property 

The  proposal  removes  the  requirement  that  the  original  use  of  qualified  property  must 
commence  with  the  taxpayer.  Thus,  the  proposal  applies  to  purchases  of  used  as  well  as  new 
items.  To  prevent  abuses,  the  additional  first-year  depreciation  deduction  applies  only  to 
property  purchased  in  an  arm’s-length  transaction.  It  does  not  apply  to  property  received  as  a 
^  Iplior  from  a  decedent.^*'  In  the  case  of  trade-ins,  like-kind  exchanges,  or  involuntary 
-SSeagHrersions,  it  applies  only  to  any  money  paid  in  addition  to  the  traded-in  property  or  in  excess 
of  fhe  adjusted  basis  of  the  replaced  property.'^'^  It  does  not  apply  to  property  acquired  in  a 
nontaxable  exchange  such  as  a  reorganization,  nor  to  property  bought  from  a  member  of  the 
taxpayer’s  family,  including  a  spouse,  ancestors,  and  lineal  descendants,  or  from  another  related 
entity  as  defined  in  section  267,  nor  from  a  person  who  controls,  is  controlled  by,  or  is  under 
common  control  with  the  taxpayer.  Thus  it  does  not  apply,  for  example,  if  one  member  of  an 
affiliated  group  of  corporations  purchases  property  from  another  member,  or  if  an  individual  who 
controls  a  corporation  purchases  property  from  that  corporation. 


By  reference  to  section  1 79(d)(2)(C).  Sec  also  Treas.  Reg.  sec.  1 . 1 79rK.©^’X)(iv). 
By  reference  to  section  179(d)(3).  Sec  also  Treas.  Reg.  sec.  1.179-4(d). 

By  reference  to  section  179(d)(2)(A)  and  (B).  Sec  also  Treas.  Reg.  sec.  1.179-4(c). 
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Exception  for  certain  businesses  not  subject  to  limitarion  on  interest  expense 


The  proposal  excludes  from  the  definition  of  qualified  property  any  property  used  in  a 
real  property  trade  or  business,  i.e.,  any  real  property  development,  redevelopment,  construction, 
reconstruction,  acquisition,  conversion,  tesilgi,  opefstioiii,  management,  leasing,  or  brokerage 
trade  or  business. «  *  _  '  ' 'tSI 


The  proposal  also  excludes  from  fBe-^^jS<)p^i|u^ified  property  any  property  used  in 
the  trade  or  business  of  certain  regulatfd  iifaHfo  fhe  trade  or  business  of  the 

furnishing  or  sale  of  (1)  electrical  energy,  sgaterj  orsewage  dssposal  services,  (2)  gas  or  steam 
through  a  local  distribution,  system,  traTiusptSfistiovV  oCgas  or  steam  by  pipeline,  if  the  rates 
for  such  furnishing  or  sale,  as  the  caSS  Ot;gy'l>^,.isave  bi^K.esfablished  or  approved  by  a  State  or 
political  subdivision  thereof,  by  any  .agexi^.ta"  wfeii»eraaffijy  of  the  United  States,  or  by  a 
public  service  or  public  utility  commission  or  other  similar  body  of  any  State  or  political 
subdivision  thereof 


Election  to  accelerate  AMT  credits  in  lieu  of  bonus  depreciation 

As  a  conforming  amendjR'ieht  to  the  repeal  of  AMT,'^**^  the  proposal  repeals  the  election  to 
accelerate  AMT  credits  in  lieUi, of  bonus  depreciation. 

Transition  rule 


The  phase-down  of  bonus  depreciation  is  maintained  for  property  acquired  before 
September  28,  2017,  and  placed  in  service  after  September  27,  2017.  Under  the  proposal,  in  the 
case  of  property  acquired  and  adjusted  basis  incurred  before  September  28,  2017,  the  bonus 
depreciation  rates  are  as  follows. 


As  defined  in  seetion  .3301  of  the  bill  (Interest),  by  eross  reference  to  scction4<»?*^jj^7)(C).  Note  that  a 
mortgage  broker  who  is  a  broker  of  financial  instruments  is  not  in  a  real  property  trade  orbusihsss  for  this  purpose. 
Sec,  e.g.,  CCA  201504010  (December  17,  2014). 

As  defined  in  section  3301  of  the  bill  (Interest). 

See  section  2001  of  tlie  bill  (Repeal  of  alternative  minimum  tax). 
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Phase-Down  for  Portion  of  Basis  of  Qualified  Property 

Acquired  before  September  28,  2017 

Placed  in  Service  Year 

Bonus  Depreciation  Percentage 

Qualified  Property 
in  General 

Longer  Production  Period 
Property  and 

Certain  Aircraft 

2017 

50  percent 

50  percent 

2018 

40  percent 

50  percent 

2019 

30  percent 

40  percent 

2020 

n/a 

30  percent 

Similarly,  the  section  280F  increase  amount  in  the  limitation  on  the  depreciation 
deductions  allowed  with  respect  to  certain  passenger  automobiles  acquired  before  September  28, 
2017,  and  placed  in  service  after  September  27,  2017,  is  $8,000  for  2017,  $6,400  for  2018,  and 
$4,800  for  2019. 


Effective  Date 


The  proposal  generally  applies  to  property  acquired'^’’  and  placed  in  service  after 
September  27,  2017,  and  to  specified  plants  planted  or  grafted  after  such  date. 

A  transition  rule  provides  that,  for  a  taxpayer’s  first  taxable  year  ending  after 
September  27,  2017,  the  taxpayer  may  elect  to  apply  section  168  without  regard  to  the 
amendments  made  by  this  proposal. 

In  the  case  of  any  taxable  year  that  includes  any  portion  of  the  period  beginning  on 
September  28,  2017,  and  ending  on  December  31, 2017,  the  amount  of  any  net  operating  loss  for 
such  taxable  year  which  may  be  treated  as  a  net  operating  loss  carryback  is  determined  without 
regard  to  the  amendments  made  by  this  proposal. 


Property  is  not  treated  as  aequired  after  the  date  on  whieh  a  written  binding  contract  is  entered  into  for 
such  acquisition. 

See  section  3302  of  the  bill  (Modification  of  net  operating  loss  deduction). 
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C.  Small  Business  Reforms 


1.  Expansion  of  section  179  expensing 


Present  Law 


A  taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a  trade  or  business  or 
held  for  the  production  of  income  and  recover  such  cost  over  time  through  annual  deductions  for 
depreciation  or  amortization.-^*^  Tangible  property  generally  is  depreciated  under  the  modified 
accelerated  cost  recovery  system  (“MACRS”),  which  determines  depreciation  for  different  types 
of  property  based  on  an  assigned  applicable  depreciation  method,  recovery  period,^^®  and 

•  'X')  1 

convention.- 


Election  to  expense  certain  depreciable  business  assets 


A  taxpayer  may  elect  under  section  1 79  to  deduct  (or  “expense”)  the  cost  of  qualifying 
property,  rather  than  to  recover  such  costs  through  depreciation  deductions,  subject  to  limitation. 
The  maximum  amount  a  taxpayer  may  expense  is  $500,000  of  the  cost  of  qualifying  prqg^|iy, 
placed  in  service  for  the  taxable  year.-^^^  The  $500,000  amount  is  reduced  (but  not 
by  the  amount  by  which  the  cost  of  qualifying  property  placed  in  service  during  the 
exceeds  $2,000,000.-^^-^  The  $500,000  and  $2,000,000  amounts  are  indexed  for  inflation  for 
taxable  years  beginning  after  2015.-^^"* 

In  general,  qualifying  property  is  defined  as  depreciable  tangible  personal  property  that  is 
purchased  for  use  in  the  active  conduct  of  a  trade  or  business. Qualifying  property  also 


See  sees.  263(a)  and  167.  However,  where  property  is  not  used  exclusively  in  a  taxpayer’s  business, 
the  amount  eligible  for  a  deduction  must  be  reduced  by  the  amount  related  to  personal  use.  Sec,  e.g.,  section  280A. 

Tlie  applicable  recovery  period  for  an  asset  is  itil^l^^ed  in  part  by  statute  and  in  part  by  historic 
Treasury  guidance.  Exercising  authority  granted  by  Congr|j^^ Secretary  issued  Rev.  Proc.  87-56,  1987-2  C.B. 
674,  laying  out  the  framework  of  recovery  periods  classes  of  assets.  The  Secretary  clarified  and 

modified  the  list  of  asset  classes  in  Rev.  Proc.  88-2®  ||(^l  C.B.  785.  In  November  1988,  Congress  revoked  the 
Secretary’s  authority  to  modify  the  class  lives  of  d^^|^)ile  property.  Rev.  Proc.  87-56,  as  modified,  remains  in 
effect  except  to  tlie  extent  that  tlie  Congress  has,  since  1988,  statutorily  modified  the  recovery  period  for  certain 
depreciable  assets,  effectively  superseding  any  administrative  guidance  with  regard  to  such  property. 

^21  Sec.  168. 

522  Sec.  179(b)(1). 

525  Sec.  179(b)(2). 

52'*  Sec.  179(b)(6). 

525  Passenger  aiilGmobilcs  subject  to  the  section  280F  limitation  arc  eligible  for  section  179  expensing  only 
to  tlie  extent  of  the  doJlaif  Stiiitations  in  section  280F.  For  sport  utility  vehicles  above  the  6,000  pound  weight  rating, 
which  arc  not  subject  to  the  limitation  under  section  280F,  the  maximum  cost  that  may  be  expensed  for  any  taxable 
year  under  section  179  is  $25,000.  Sec.  179(b)(5). 
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includes  off-the-shelf  computer  software  and  qualified  real  property  {i.e.,  qualified  leasehold 
improvement  property,  qualified  restaurant  property,  and  qualified  retail  improvement 
property). Qualifying  property  excludes  any  property  described  in  section  50(b)  {i.e.,  certain 
property  not  eligible  for  the  investment  tax  credit).^’’ 

The  amount  eligible  to  be  expensed  for  a  taxable  year  may  not  exceed  the  taxable  income 
for  such  taxable  year  that  is  derived  from  the  active  conduct  of  a  trade  or  business  (determined 
without  regard  to  this  provision). Any  amount  that  is  not  allowed  as  a  deduction  because  of 
the  taxable  income  limitation  may  bs  csSclied  foiward  to  succeedttigt^xsple  years  (subject  to 
limitations). 

No  general  business  credit  under  seetioa38  is  allowed  to  any  amount  for 

which  a  deduction  is  allowed  under  sedtlosii  If  a  corporatidh  an  election  under 

section  1 79  to  deduct  expenditures,  the  full  amount  of  the  deduction  does  not  reduce  earnings 
and  profits.  Rather,  the  expenditures  that  are  deducted  reduce  ccftporate  earnings  and  jirofits 
ratably  over  a  five-year  period. 

An  expensing  election  is  made  under  rules  prescribed  by  the  Secretary.  ’^’  In  general,  any 
election  or  specification  made  with  respect  to  any  property  may  not  be  revoked,  except  with  the 
consent  of  the  Commissioner.  However,  an  election  or  specification  under  section  1 79  may  be 
revoked  by  the  taxpayer  without  consent  of  the  Commissioner. 

Description  of  Proposal 

•1  i  ■  'i  ;  '  ,1  ■  ■  .  ' 

Thej»f^OS^,iscreases  the  maximum  amount  a  taxpayer tisaydrapsnse  under  section  179 
to  $5,000,0Qf|.j5fi4[l4<r?eases  the  phase-out  threshold  amount  to  $2Qi,C^0^0p0  for  five  taxable 
years,  i.e.,  fbr  (akabie  years  beginning  in  2018,  2019,  2020,  2021  anil  2022.  Thus,  the  proposal 
provides  that  the  maximum  amount  a  taxpayer  may  expense,  for  taxable  years  beginning  after 
2017  and  before  2023,  is  $5,000,000  of  the  cost  of  qualifying  property  placed  in  service  for  the 
taxable  year.  The  $5,000,000  amount  is  reduced  (but  not  below  zero)  by  the  amount  by  which 
the  cost  of  qualifying  property  placed  in  service  during  the  taxable  year  exceeds  $20,000,000. 
The  $5,000,000  and  $20,000,000  amounts  are  indexed  for  inflation  for  taxable  years  beginning 
after  2018. 

The  proposal  also  expands  the  definition  of  qualified  real  property  qualifying  for 
section  1 79  to  include  qualified  energy  efficient  heating  and  air-conditioning  property  acquired 


fJec.  179(dXI)(.A)(ii)  and  {.(). 
^c.  t79(dX  I)  Ouah  language. 
Sec.  179(b)(.3). 

See.  179(d)(9). 

Ses^3l2(k)(3)(B). 

^^:£^(e)(i). 
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and  placed  in  service  by  the  taxpayer  after  November  2,  2017.  For  purposes  of  the  proposal, 
qualified  energy  efficient  heating  and  air-conditioning  property  means  any  depreciable 
section  1250  property  that  is  (i)  installed  as  part  of  a  building’s  heating,  cooling,  ventilation,  or 
hot  water  system,  and  (ii)  within  the  scope  of  Standard  90. 1 -2007  of  the  American  Society  of 
Heating,  Refrigerating,  and  Air-Conditioning  Engineers  and  the  Illuminating  Engineering 
Society  of  North  America  (as  in  effect  on  the  dayT;sefi.n:e  the  date  of  the  adoption  of 
Standard  90. 1-2010  of  such  Societies)  or  any  successor  standard. 

Effective  Date 


The  increased  dollar  limitations  under  section  179  apply  to  taxable  years  beginning  after 
December  31,  2017. 

The  expansion  of  qualified  real  property  to  include  qualified  energy  efficient  heating  and 
air-conditioning  property  applies  to  property  acquired'^'^^  and  placed  in  service  after  November  2, 
2017. 

2.  Small  business  accounting  method  reform  and  simpliflcation 

Present  Law 


General  rule  for  methods  of  accounting 


Section  446  generally  allows  a  taxpayer  to  select  the  method  of  accounting  to  be  used  to 
compute  taxable  income,  provided  that  such  method  clearly  reflects  the  income  of  the  taxpayer. 
The  term  “method  of  accounting”  includes  not  only  the  overall  method  of  accounting  used  by  the 
taxpayer,  but  also  the  accounting  treatment  of  any  one  item.  -^-^-^  Permissible  overall  methods  of 
accounting  include  the  cash  receipts  and  disbursements  method  (“cash  method”),  an  accrual 
method,  or  any  other  method  (including  a  hybrid  method)  permitted  under  regulations  prescribed 
by  the  Secretary.  Examples  of  any  one  item  for  which  an  accounting  method  may  be  adopted 
include  cost  recovery, revenue  recognition, and  timing  of  deductions.'^"^^  For  each  separate 


Property  is  not  treated  as  aequired  afler  the  date  on  whieh  a  written  binding  contract  is  entered  into  for 
such  acquisition. 


333 

Treas.  Reg.  sec.  1.446- 

1(a)(1). 

334 

Sec.  446(c). 

335 

Sec,  e.g.,  secs.  167 

and 

168. 

336 

Sec,  e.g.,  secs.  451 

and 

460. 

337 

Sec,  e.g.,  secs.  461 

and 

467. 
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trade  or  business,  a  taxjmyM  iSrfniifted  to  adopt  any  permissible  method,  subject  to  certain 
restrictions.  '*  -  ivi '  v 

I 

i!  ‘  rv'r**'’*‘**" 

A  taxpayer  filing  Its  may  adopt  any  permissible  method  of  accounting  in 

computing  taxable  income  for  such  year/^'^^  Except  as  otherwise  provided,  section  446(e) 
requires  taxpayers  to  secure  consent  of  the  Secretary  before  changing  a  method  of  accounting. 
The  regulations  under  this  section  provide  rules  for  determining:  ( 1 )  what  a  method  of 
accounting  is,  (2)  how  an  adoption  of  a  method  of  accounting  occurs,  and  (3)  how  a  change  in 
method  of  accounting  is  effectuated. 

Cash  and  accrual  methods 


Taxpayers  using  the  cash  method  generally  recognize  items  of  income  when  actually  or 
constructively  received  and  items  of  expense  when  paid.  The  cash  method  is  administratively 
easy  and  provides  the  taxpayer  flexibility  in  the  timing  of  income  recognition.  It  is  the  method 
generally  used  by  most  individual  taxpayers,  including  farm  and  nonfarm  sole  proprietorships. 

Taxpayers  using  an  accrual  method  generally  accrue  items  of  income  when  all  the  events 
have  occurred  that  fix  the  right  to  receive  the  income  and  the  amount  of  the  income  can  be 
determined  with  reasonable  accuracy.  '^'*'  Taxpayers  using  an  accrual  method  of  accounting 
generally  may  not  deduct  items  of  expense  prior  to  when  all  events  have  occurred  that  fix  the 
obligation  to  pay  the  liability,  the  amount  of  the  liability  can  be  determined  with  reasonable 
accuracy,  and  economic  performance  has  occurred. Accrual  methods  of  accounting  generally 
result  in  a  more  accurate  measure  of  economic  income  than  does  the  cash  method.  The  accrual 
method  is  often  used  by  businesses  for  financial  accounting  purposes. 


A  C  corporation,  a  partnership  that  has  a  C  corporation  as  a  partner,  or  a  tax-exempt  trust 
or  corporation  with  unrelated  business  income  generally  may  not  use  the  cash  method. 
Exceptions  are  made  for  farming  businesses,  qualified  personal  service  corporations,  and  the 
aforementioned  entities  to  the  extent  their  average  annual  gross  receipts  do  not  exceed  $5  million 
for  all  prior  years  (including  the  prior  taxable  years  of  any  predecessor  of  the  entity)  (the  “gross 
receipts  test”).  The  cash  method  may  not  be  used  by  any  tax  shelter/^f  III  addition,  the  cash 


Sec.  446(d);  Treas.  Reg.  sec.  1.446- 1(d). 


Treas.  Reg.  sec.  1.446- 1(e)(1). 


Treas.  Reg.  sec.  1.446- 1(e). 


Sec,  eg.,  sec.  451. 
Sec,  eg.,  sec.  461. 


.Secs,  448(a)(.3)  and  (d)(3)  and  461(i)(3)  and  (4).  For  this  purpose,  a  tax  shelter  includes:  (1)  any 
enterprise  (ofttiS:  )S*n  a  C  corporation)  if  at  any  time  interests  in  such  enterprise  have  been  offered  for  sale  in  any 
offering  reqi#^  j[@cbe  registered  with  any  Federal  or  State  agency  having  the  authority  to  regulate  the  offering  of 
securities  for  sale;  (2)  any  syndicate  (within  the  meaning  of  section  1256(e)(3)(B));  or  (3)  any  tax  shelter  as  defined 
in  section  6662(d)(2)(C)(ii).  In  the  case  of  a  fanning  trade  or  business,  a  tax  shelter  includes  any  tax  shelter  as 
defined  in  section  6662(d)(2)(C)(ii)  or  any  partnership  or  any  other  enterprise  other  than  a  corporation  which  is  not 
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method  generally  may  not  be  used  if  the  purchase,  production,  or  sale  of  merchandise  is  an 
income  producing  factor.’'*^  Such  taxpayers  generally  are  required  to  keep  inventories  and  use 
an  accrual  method  with  respect  to  inventory  items. 

A  farming  business  is  defined  as  a  trade  or  business  of  farming,  including  operating  a 
nursery  or  sod  farm,  or  the  raising  or  harvesting  of  trees  bearing  fruit,  nuts,  or  other  crops, 
timber,  or  ornamental  trees. Such  farming  businesses  are  not  precluded  from  using  the  cash 
method  regardless  of  whether  they  meet  the  gross  receipts  test.  However,  section  447  generally 
requires  a  farming  C  corporation  (and  any  farming  partnership  if  a  corporation  is  a  partner  in 
such  partnership)  to  use  an  accrual  method  of  accounting.  Section  447  does  not  apply  to  nursery 
or  sod  farms,  to  the  raising  or  harvesting  of  trees  (other  than  fruit  and  nut  trees),  nor  to  farming 
C  corporations  meeting  a  gross  receipts  test  with  a  $1  million  threshold.  For  family  farm 
C  corporations,  the  threshold  under  the  gross  receipts  test  is  $25  million. 

A  qualified  personal  service  corporation  is  a  corporation:  (1)  substantially  all  of  whose 
activities  involve  the  performance  of  services  in  the  fields  of  health,  law,  engineering, 
architecture,  accounting,  actuarial  science,  performing  arts,  or  consulting,  and  (2)  substantially 
all  of  the  stock  of  which  is  owned  by  current  or  former  employees  performing  such  services, 
their  estates,  or  heirs.  Qualified  personal  service  corporations  are  allowed  to  use  the  cash 
method  without  regard  to  whether  they  meet  the  gross  receipts  test. 

Accounting  for  inventories 

In  general,  for  Federal  income  tax  purposes,  taxpayers  must  account  for  inventories  if  the 
production,  purchase,  or  sale  of  merchandise  is  an  income-producing  factor  to  the  taxpayer. 
Treasury  regulations  also  provide  that  in  any  case  in  which  the  use  of  inventories  is  necessary  to 
clearly  reflect  income,  the  accrual  method  must  be  used  with  regard  to  purchases  and  sales. 
However,  an  exception  is  provided  for  taxpayers  whose  average  annual  gross  receipts  do  not 
exceed  $1  million. A  second  exception  is  provided  for  taxpayers  in  certain  industries  whose 
average  annual  gross  receipts  do  not  exceed  $10  million  and  that  are  not  otherwise  prohibited 


an  S  corporation  engaged  in  the  trade  or  business  of  farming,  (1)  if  at  any  time  interests  in  such  partnership  or 
enterprise  have  been  offered  for  sale  in  any  offering  required  to  be  registered  with  any  Federal  or  State  agency 
having  authority  to  regulate  the  offering  of  seeiuities  for  sale  or  (2)  if  more  than  .15  percent  of  the  losses  during  any 
period  are  alloeable  to  limited  partners  or  limited  entrepreneurs. 

Treas.  Reg.  secs.  1.446-l(c)(2)  and  1.471-1. 

Sec.  471  and  Treas.  Reg.  sees.  1.446-l(cX2)  and  1.471-1. 

See.  448(d)(1). 

See.  471(a)  and  Treas.  Reg.  sec.  1.471-1. 

Treas.  Reg.  sec.  1.446- 1(c)(2). 

Rev.  Proc.  2001-10, 2001-1  C.B.  272. 


UST  001113 


123 


TREAS-1 7-031 3-1-0001 34 


from  using  the  cash  method  under  section  448.^^*’  Such  taxpayers  may  account  for  inventory  as 
materials  and  supplies  that  are  not  incidental  {i.e.,  “non-incidental  materials  and  supplies”). 

In  those  circumstances  in  which  a  taxpayer  is  required  to  account  for  inventory,  the 
taxpayer  must  maintain  inventory  recm'^s  to  determine  the  cost  of  goods  sold  during  the  taxable 
period.  Cost  of  goods  sold  generally  determined  by  adding  the  taxpayer’s  inventory  at  the 
beginning  of  the  period  to  the  purchases  made  during  the  period  and  subtracting  from  that  sum 
the  taxpayer’s  inventory  at  the  end  of  the  period. 

Because  of  the  difficulty  of  accounting  for  inventory  on  an  item-by-item  basis,  taxpayers 
often  use  conventions  that  assume  certain  item  or  cost  flows.  Among  these  conventions  are  the 
first-in,  first-out  (“FIFO”)  method,  which  assumes  that  the  items  in  ending  inventory  are  those 
most  recently  acquired  by  the  taxpayer,  and  the  last-in,  first-out  (“LIFO”)  method,  which 
assumes  that  the  items  in  ending  inventory  are  those  earliest  acquired  by  the  taxpayer. 

Uniform  capitalization 

The  uniform  capitalization  rules  require  certain  direct  and  indirect  costs  allocable  to  real 
or  tangible  personal  property  produced  by  the  taxpayer  to  be  included  in  either  inventory  or 
capitalized  into  the  basis  of  such  property,  as  applicable. For  real  or  personal  property 
acquired  by  the  taxpayer  for  resale,  section  263A  generally  requires  certain  direct  and  indirect 
costs  allocable  to  such  property  to  be  included  in  inventory. 

Section  263A  provides  a  number  of  exceptions  to  the  general  uniform  capitalization 
requirements.  One  such  exception  exists  for  certain  small  taxpayers  who  acquire  property  for 
resale  and  have  $10  million  or  less  of  average  annual  gross  receipts;-^^'^  such  taxpayers  are  not 
required  to  include  additional  section  263A  costs  in  inventory.  Another  exception  exists  for 
taxpayers  who  raise,  harvest,  or  grow  trees. Under  this  exception,  section  263 A  does  not 
apply  to  trees  raised,  harvested,  or  grown  by  the  taxpayer  (other  than  trees  bearing  fruit,  nuts,  or 
other  crops,  or  ornamental  trees)  and  any  real  property  underlying  such  trees.  Similarly,  the 
uniform  capitalization  rules  do  not  apply  to  any  plant  having  a  preproductive  period  of  two  years 
or  less  or  to  any  animal,  which  is  produced  by  a  taxpayer  in  a  farming  business  (unless  the 


Rev.,  Proc.  2002-28,  2002-1  C.B.  815. 

sec.  1  A  deduction  is  generally  permitted  for  the  cost  of  non-incidental 

materials  and  stipjJi&s  in  the  taxi's in  which  they  are  first  used  or  are  consumed  in  the  taxpayer’s  operations. 

SCC.263A 

Sec.  26.3A(b)(2)(B).  No  exception  is  available  for  small  taxpayers  who  produce  property  subject  to 
section  263A.  However,  a  de  minimis  rule  under  Treasury  regulations  treats  producers  with  total  indirect  costs  of 
$200,000  or  less  as  having  no  additional  indirect  costs  beyond  those  nonnally  capitalized  for  financial  accounting 
purposes.  Treas.  Reg.  sec.  1 .263 A-2(b)(3)(iv). 

Sec.  263A(c)(5). 
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taxpayer  is  required  to  use  an  accrual  method  of  accounting  under  section  447  or  448(a)(3)). 
Freelance  authors,  photographers,  and  artists  also  are  exempt  from  section  263A  for  any 
qualified  creative  expenses. 

Accounting  for  long-term  contracts 

In  general,  in  the  case  of  a  long-term  contract,  the  taxable  income  from  the  contract  is 
determined  under  the  percentage-of-completion  method. Under  this  method,  the  taxpayer 
must  include  in  gross  income  for  the  taxable  year  an  amount  equal  to  the  product  of  ( 1 )  the  gross 
contract  price  and  (2)  the  percentage  of  the  contract  completed  during  the  taxable  year.^^^  The 
percentage  of  the  contract  completed  during  the  taxable  year  is  determined  by  comparing  costs 
allocated  to  the  contract  and  incurred  before  the  end  of  the  taxable  year  with  the  estimated  total 
contract  costs.'^^^  Costs  allocated  to  the  contract  typically  include  all  costs  (including 
depreciation)  that  directly  benefit  or  are  incurred  by  reason  of  the  taxpayer’s  long-term  contract 
activities. The  allocation  of  costs  to  a  contract  is  made  in  accordance  with  regulations.  '^*’* 
Costs  incurred  with  respect  to  the  long-term  contract  are  deductible  in  the  year  incurred,  subject 
to  general  accrual  method  of  accounting  principles  and  limitations. 

An  exception  from  the  requirement  to  use  the  percentage-  of-conipletion  method  is 
provided  for  certain  construction  contracts  (“small  construction  contracts”).  Contracts  within 
this  excepfri'si)^®  those  contracts  for  the  construction  or  improvemeat  of  real  property  if  the 
contract:  (i)  fe'mpected  (at  the  time  such  contract  is  entered  inio)  to  be  completed  within  two 
years  of  commencement  of  the  contract  and  (2)  is  performed  by  a  taxpayer  whose  average  annual 
gross  receipts  for  the  prior  three  taxable  years  do  not  exceed  $10  million. Thus,  long-term 
contract  income  from  small  construction  contracts  must  be  reported  consistently  using  the 


See.  26.1A(d). 

See.  26.3A(h).  Qualified  creative  expenses  arc  defined  as  amounts  paid  or  incurred  by  an  individual  in 
the  trade  or  business  of  being  a  writer,  photographer,  or  artist.  However,  such  term  docs  not  include  any  expense 
related  to  prtnliag,  photographic  plates,  motion  picture  files,  video  tapes,  os  itgtits. 

Sec.  -^60(3).  ,  ■  •  ■  • 

♦  ‘("i  t 

SeeTieas,  Reg.  sec,  {.460-4,,  This  calculation  is  done  on  a  Thus,  the  amount 

included  in  gross  ificoine  in  aparlicalar  year  is  that  proportion  of  the  expedtad!  bOidtiist  pnee  that  the  amount  of 
costs  incurred  throttgli  the  end  of  the  Ifexable  year  bears  to  the  total  expected  costs,  reduced  by  the  amounts  of  gross 
contract  price  ir^jladsd  in  gro,ss  i».  previous  taxable  years. 

♦ 

Se.c.  460(&)(l). 

Sec.  460(c). 

Treas.  Reg.  sec.  1.460-5. 

Treas.  Reg.  secs.  1 .460-4(b)(2){iv)  and  1.460- 1(b)(8). 

Secs.  460(c)(1)(B)  and  (4). 
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taxpayer’s  exempt  contract  method.'^^  Permissible  exempt  contract  methods  include  the 
completed  contract  method,  the  exempt-contract  percentage-of-completion  method,  the 
percentage-of-completion  method,  or  any  other  permissible  method. 

Description  of  Proposal 

The  proposal  expands  the  untf^f  of  taxpayers  that  may  use  the  cash  method  of 
accounting.  Under  the  proposal,  th^^i&;^ethod  of  accounting  may  be  used  by  taxpayers,  other 
than  tax  shelters,  that  satisfy  the  gro^^  receipts  test,  regardless  of  whether  the  purchase, 
production,  or  sale  of  merchandise  is  an  income-producing  factor.  The  gross  receipts  test  allows 
taxpayers  with  annual  average  gross  receipts  that  do  not  exceed  $25  million  for  the  three  prior 
taxable-year  period  (the  “$25  million  gross  receipts  test”)  to  use  the  cash  method.  The 
$25  million  amount  is  indexed  for  inflation  for  taxable  years  beginning  after  2018. 

The  proposal  expands  the  universe  of  farming  C  corporations  (and  farming  partnerships 
with  a  C  corporation  partner)  that  may  use  the  cash  method  to  include  any  farming  C  corporation 
(or  farming  partnership  with  a  C  corporation  partner)  that  meets  the  $25  million  gross  receipts 
test. 


The  proposal  retains  the  exceptions  from  the  required  use  of  the  accrual  method  for 
qualified  personal  service  corporations  and  taxpayers  other  than  C  corporations.  Thus,  qualified 
personal  service  corporations,  partnerships  without  C  corporation  partners,  S  corporations,  and 
other  passthrough  entities  are  allowed  to  use  the  cash  method  without  regard  to  whether  they 
meet  the  $25  million  gross  receipts  test,  so  long  as  the  use  of  such  method  clearly  reflects 
income. 

In  addition,  the  proposal  also  e^ecapts  certain  taxpayers  from  the  reqiu.cemen,t  to  keep 
inventories.  Specifically,  taxpayers  fAeet  the  $25  million  gross  receipts  test  are  dc4  required 
to  account  for  inventories  under  sectfeq  4?1  but  rather  may  use  a  method  of  accoatating  for 


Since  such  contracts  involve  the  construction  of  real  property,  they  are  subject  to  tlic  interest 
5}q?!lalization  rules  without  regard  to  their  duration.  See  Treas.  Reg.  sec.  1.263A-8. 

Treas.  Reg.  sec.  1.460-4(c)(l). 

Consistent  with  present  law,  the  cash  method  generally  may  not  be  used  by  taxpayers,  other  than  those 
that  meet  the  $25  million  gross  receipts  test,  if  the  purchase,  production,  or  sale  of  merchandise  is  an  income- 
producing  factor.  In  addition,  tlie  cash  method  may  not  be  used  by  a  tax  shelter. 

In  the  case  of  a  sole  proprietorship,  the  $25  million  gross  receipts  test  is  applied  as  if  tlie  sole 
proprietorship  is  a  corporation  or  partnership. 
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inventories  that  either  (1)  treats  inventories  as  non-incidental  materials  and  supplies'^^*,  or 
(2)  conforms  to  the  taxpayer’s  financial  accounting  treatment  of  inventories. 

The  proposal  expands  the  exception  for  small  taxpayers  from  the  uniform  capitalization 
rules.  Under  the  proposal,  any  producer  or  reseller  that  meets  the  $25  million  gross  receipts  test 
is  exempted  from  the  application  of  section  263 A. The  proposal  retains  the  exemptions  from 
the  uniform  capitalization  rules  that  are  not  based  on  a  taxpayer’s  gross  receipts. 

Finally,  the  proposal  expands  the  exception  for  small  construction  contracts  from  the 
requirement  to  use  the  percentage-of-completion  method.  Under  the  proposal,  contracts  within 
this  exception  are  those  contracts  for  the  construction  or  improvement  of  real  property  if  the 
contract:  (1)  is  expected  (at  the  time  such  contract  is  entered  into)  to  be  completed  within  two 
years  of  commencement  of  the  contract  and  (2)  is  performed  by  a  taxpayer  that  (for  the  taxable 
year  in  which  the  contract  was  entered  into)  meets  the  $25  million  gross  receipts  test.^^' 

Under  the  proposal,  a  taxpayer  who  fails  the  $25  million  gross  receipts  test  would  not  be 
eligible  for  any  of  the  aforementioned  exceptions  (/.£?.,  from  the  accrual  method,  from  keeping 
inventories,  from  applying  the  j^aif^Tm  capitalization  rules,  or  from  using  the  percentage-of 
completion  method)  for  such  year. 

Effective  Date 


The  proposals  to  expand  the  universe  of  taxpayers,  including  farming  C  corporations, 
eligible  to  use  the  cash  method,  exempt  certain  taxpayers  from  the  requirement  to  keep 
inventories,  and  expand  the  exception  from  the  uniform  capitalization  rules  apply  to  taxable 
years  beginning  after  December  3 1,  2017.  Application  of  these  rules  is  a  change  in  the 
taxpayer’s  method  of  accounting  for  purposes  of  section  48 1 . 

If :  ilBe  proposal  to  expand  the  exception  for  small  construction  contracts  from  the 
'  pequiT^pnt  to  use  the  percentage-of-completion  method  applies  to  contracts  entered  into  after 
3 1,  2017,  in  taxable  years  ending  after  such  date.  Application  of  this  rule  is  a  change 
In  the  taxpayer’s  method  of  accounting  for  purposes  of  section  48 1 .  Application  of  the  exception 
for  small  construction  contracts  from  the  requirement  to  use  the  percentage-of-completion 


Consistat^  #^  present  law,  a  deduction  is  generally  pennitted  for  the  cost  of  non-incidental  materials 
and  supplies  in  the  ta^eblfe  year  in  which  they  are  first  used  or  are  consumed  in  tlie  taxpayer’s  operations.  See  Treas. 
Reg.  sec.  1.162-3(8){1). 

The  taxpayer’s  financial  accounting  treatment  of  inventories  is  determined  by  rsfersnee  to  the  method 
of  accounting  used  in  the  taxpayer’s  applicable  financial  statement  (as  defined  in  section  3202  of  the  bill  (Small 
business  accounting  method  reform  and  simplification))  or,  if  the  taxpayer  docs  not  have  afi  applicitble  financial 
statement,  the  method  of  accounting  used  in  the  taxpayer’s  book  and  records  prepared  in  accordance  with  the 
taxpayer’s  accounting  procedures. 


In  the  case  of  a  sole  proprietorship,  the  $25  million  gross  receipts  test  is  applied  as  if  tlic  sole 
proprietorship  is  a  corporation  or  partnership. 


In  the  case  of  a  sole  proprietorship,  tlie  $25  million  gross  receipts  test  is  applied  as  if  tlie  sole 
proprietorship  is  a  corporation  or  partnership. 
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method  is  applied  on  a  cutoff  basis  for  all  similarly  classified  contracts  (hence  there  is  no 
adjustment  under  section  48 1  (a)  for  contracts  entered  into  before  January  1,201 8). 

3.  Small  business  exception  from  limitation  on  deduction  of  business  interest 

For  present  law,  description  of  proposal,  and  effective  date  for  the  small  business 
exception  from  the  limitation  deduction  of  business  interest,  see  section  3301  of  the  bill 
(Interest).  /it- 
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D.  Reform  of  Business-related  Exclusions,  Deductions,  etc. 


1.  Interest 


Present  Law 


Interest  deduction 

Interest  paid  or  accrued  by  a  business  generally  is  deductible  in  the  computation  of 
taxable  income  subject  to  a  number  of  limitations.  '^’^ 

Interest  is  generally  deducted  by  a  taxpayer  as  it  is  paid  or  accrued,  depending  on  the 
taxpayer’s  method  of  accounting.  For  all  taxpayers,  if  an  obligation  is  issued  with  original  issue 
discount  (“OID”),  a  deduction  for  interest  is  allowable  over  the  life  of  the  obligation  on  a  yield  to 
maturity  basis. OID  arises  where  the  amount  to  be  paid  at  maturity  exceeds  the  issue  price  by 
more  than  a  de  minimis  amount. 

Investment  interest  expense 

In  the  case  of  a  taxpayer  other  than  a  corporation,  the  deduction  for  interest  on 
indebtedness  that  is  allocable  to  property  held  for  investment  (“investment  interest”)  is  limited  to 
the  taxpayer’s  net  investment  income  for  the  taxable  year.^’"*  Disallowed  investment  interest  is 
carried  forward  to  the  next  taxable  year. 

Net  investment  income  is  investment  income  net  of  investment  expenses.  Investment 
income  generally  consists  of  gross  income  from  property  held  for  investment,  and  investment 
expense  includes  all  deductions  directly  connected  with  the  production  of  investment  income 
{e.g.,  deductions  for  investment  management  fees)  other  than  deductions  for  interest.  Investment 
income  includes  only  so  much  of  the  taxpayer’s  net  capital  gain  and  qualified  dividend  income 
as  the  taxpayer  elects  to  take  into  accotmt  as  investment  income. 

.  f.-:- 

The  two-percent  floor  on  mi^'eliatieous  itemized  deductions  allows  taxpayers  to  deduct 
investment  expenses  connected  with  investment  income  only  to  the  extent  such  deductions 


Sec.  163(a).  In  addition  to  the  limitations  discussed  herein,  other  limitations  include:  denial  of  the 
deduction  for  the  disqualified  portion  of  tire  original  issue  discount  on  an  applicable  high  yield  discount  obligation 
(sec.  163(e)(5)),  denial  of  deduction  for  interest  on  certain  obligations  not  in  registered  fonn  (sec.  163(0),  reduction 
of  tire  deduction  for  interest  on  indebtedness  with  respect  to  which  a  mortgage  credit  certificate  has  been  issued 
under  section  25  (sec.  163(g)),  disallowance  of  deduction  for  personal  interest  (sec.  163(h)),  disallowance  of 
deduction  for  interest  on  debt  with  respect  to  certain  life  insurance  contracts  (sec.  264),  and  disallowance  of 
deduction  for  interest  relating  to  tax-exempt  income  (sec.  265).  Interest  may  also  be  subject  to  capitalization.  See, 
e.g.,  sections  263 A(0  and  461(g). 

Sec.  163(c).  But  sec  section  267  (dealing  in  part  with  interest  paid  to  a  related  or  foreign  party). 

Sec.  163(d). 
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exceed  two  percent  of  the  taxpayer’s  adjusted  gross  income  (“AGI”).  '^’^  Miscellaneous  itemized 
deductions^^^  that  are  not  investment  expenses  are  disallowed  first  before  any  investment 
expenses  are  disallowed. 

For  purposes  of  the  investment  interest  limitation,  debt  is  allocated  under  a  tracing 
approach  to  expenditures  in  accordance  with  the  use  of  the  debt  proceeds,  and  interest  on  the 
debt  is  allocated  in  the  same  manner.^’*  Thus,  generally,  the  disallowance  of  a  deduction  for 
investment  interest  depends  on  the  individual’s  use  of  the  proceeds  of  the  debt.  For  example,  if 
an  individual  pledges  corporate  stock  held  for  investment  as  security  for  a  loan  and  uses  the  debt 
proceeds  to  purchase  a  car  for  personal  use,  interest  expense  on  the  debt  is  allocated  to  the 
personal  expenditure  to  purchase  the  car  and  is  treated  as  nondeductible  personal  interest  rather 
than  investment  interest. 

Earnings  stripping 

Section  163(j)  may  disallow  a  deduction  for  disqualified  interest  paid  or  accrued  by  a 
corporation  in  a  taxable  year  if  two  threshold  tests  are  satisfied:  the  payor’s  debt-to-equity  ratio 
exceeds  1 .5  to  1 .0  (the  safe  harbor  ratio)  and  the  payor’s  net  interest  expense  exceeds  50  percent 
of  its  adjusted  taxable  income  (generally,  taxable  income  computed  without  regard  to  deductions 
for  net  interest  expense,  net  operating  losses,  domestic  production  activities  under  section  1 99, 
depreciation,  amortization,  and  depletion).  Disqualified  interest  includes  interest  paid  or  accrued 
to:  (1)  related  parties  when  no  Federal  income  tax  is  imposed  with  respect  to  such  interest;"*’^ 

(2)  unrelated  parties  in  certain  instances  in  which  a  related  party  guarantees  the  debt;  or  (3)  to  a 
real  estate  investment  trust  (“REIT”)  by  a  taxable  REIT  subsidiary  of  that  trust. Interest 
amounts  disallowed  under  these  rules  can  be  carried  forward  indefinitely. In  addition,  any 


See.  67(a). 

Miscellaneous  itcmi/cd  dcduclions  include  itemized  deductions  of  individuals  other  than  certain 
specific  itemized  deductions.  Sec.  67(b).  Miscellaneous  itemized  deductions  generally  include,  for  example, 
investment  management  fees  and  certain  employee  business  expenses,  but  specifically  do  not  include,  for  example, 
interest,  taxes,  casualty  and  theft  losses,  charitable  contributions,  medical  expenses,  or  other  listed  itemized 
deductions. 

H.R.  Rep.  No.  841,  99th  Cong.,  2d  Sess.,  p.  11-154,  Sept.  18,  1986  (Conf.  Rep.)  (“In  computing  the 
amount  of  expenses  that  exceed  the  2-pcrccnt  floor,  expenses  that  arc  not  investment  expenses  arc  intended  to  be 
disallowed  before  any  investment  expenses  arc  disallowed.”). 

Temp.  Treas.  Reg.  sec.  1.163-8T(c). 

If  a  tax  treaty  reduces  tlie  rate  of  tax  on  mterest  paid  or  accrued  by  the  taxpayer,  the  interest  is  treated  as 
interest  on  which  no  Federal  income  tax  is  nnposed  to  the  extent  of  the  same  proportion  of  such  interest  as  tlie  rate 
of  tax  imposed  witliout  regard  to  the  treaty,  redtlc^dby  Oie  rate  of  tax  imposed  by  the  treaty,  bears  to  the  rate  of  tax 
imposed  without  regard  to  tlie  treaty.  Sec.  lfi3(jX5)(B). 

Sec.  163(j)(3). 

5*'  Sec.  163(j)(l)(B). 
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excess  Jimitation  {i.e.,  the  excess,  if  any,  of  50  percent  of  the  adjusted  taxable  income  of  the 
payor  over  the  payor’s  net  interest  expense)  can  be  carried  forward  three  years. 

Description  of  Proposal 


In  general 

In  the  case  of  any  taxpayer  for  any  taxable  year,  the  deduction  for  business  interest  is 
limited  to  the  sum  of  business  interest  income  plus  30  percent  of  the  adjusted  taxable  income  of 
the  taxpayer  for  the  taxable  year.  The  amount  of  any  interest  not  allowed  as  a  deduction  for  any 
taxable  year  may  be  carried  forward  for  up  to  five  years  beyond  the  year  in  which  the  business 
interest  was  paid  or  accrued,  treating  business  interest  as  allowed  as  a  deduction  on  a  first-in, 
first-out  basis.  The  limitation  applies  at  the  taxpayer  level.  In  the  case  of  a  group  of  affiliated 
corporations  that  file  a  consolidated  return,  it  applies  at  the  cofi^iMated  tax  return  filing  level. 

Business  interest  means  any  interest  paid  or  accrued  on  indebtedness  properly  allocable 
to  a  trade  or  business.  Any  amount  treated  as  interest  for  purposes  of  the  Internal  Revenue  Code 
is  interest  for  purposes  of  the  proposal.  Business  interest  income  means  the  amount  of  interest 
includible  in  the  gross  income  of  the  taxpayer  for  the  taxable  year  which  is  properly  allocable  to 
a  trade  or  business.  Business  interest  does  not  include  investment  interest,  and  business  interest 
income  does  not  include  investment  income,  within  the  meaning  of  section  163(d). 

By  including  business  interest  iQ,CQme  in  the  limitation,  the  rule  operates  to  limit  the 
deduction  for  net  interest  expense  to  30  percent  of  adjusted  taxable  income.  That  is,  a  deduction 
for  business  interest  is  permitted  to  the  full  extent  of  business  interest  income.  To  the  extent  that 
business  interest  exceeds  business  interest  income,  the  deduction  for  the  net  interest  expense  is 
limited  to  30  percent  of  adjusted  taxable  income. 

Adjusted  taxable  income  means  the  taxable  income  of  the  taxpayer  computed  without 
regard  to  (1)  any  item  of  income,  gain,  deduction,  or  loss  which  is  not  properly  allocable  to  a 
trade  or  business;  (2)  any  business  interest  or  business  interest  income;  (3)  the  amount  of  any  net 
operating  loss  deduction;  and  (4)  any  deduction  allowable  for  depreciation,  amortization,  or 
depletion.  The  Secretary  may  provide  other  adjustments  to  the  computation  of  adjusted  taxable 
income. 

Application  to  pass-through  entities 

In  general 

In  the  case  of  any  partnership,  the  limitation  is  applied  at  the  partnership  level.  Any 
deduction  for  business  interest  is  taken  into  account  in  determining  the  nonseparately  stated 
taxable  income  or  loss  of  the  partnership.  To  prevent  double  counting,  special  rules  are 

provided  for  the  determination  of  the  adjusted  taxable  income  of  each  partner  of  the  partnership. 

See.  16.^0)(2)(B)(ii). 

5*5  This  amount  is  the  “Ordinary  business  ineome  or  loss”  reflected  on  Form  1065  (U.S.  Return  of 
Partnership  Income).  The  partner’s  distributive  share  is  reflected  in  Box  1  of  Schedule  K-1  (Fonn  1065). 
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Similarly,  to  allow  for  additional  interest  deduction  by  a  partner  in  the  case  of  an  excess  amount 
of  unused  adjusted  taxable  income  limitation  of  the  partnership,  special  rules  apply.  Similar 
rules  apply  with  respect  to  any  S  corporation  and  its  shareholders. 

Double  counting  rule 

The  adjusted  taxable  income  of  each  partner  (or  shareholder,  as  the  case  may  be)  is 
determined  without  regard  to  such  partner’s  distributive  share  of  the  nonspearately  stated  income 
or  loss  of  such  partnership.  In  the  absence  of  such  a  rule,  the  same  dollars  of  adjusted  taxable 
income  of  a  partnership  could  generate  additional  interest  deductions  as  the  income  is  passed 
through  to  the  partners. 

Example  l.-ABC  is  a  partnership  owned  50-50  by  XYZ  Corporation  and  an  individual. 
ABC  generates  $200  of  noninterest  income.  Its  only  expense  is  $60  of  business  interest.  Under 
the  proposal  the  deduction  for  business  interest  is  limited  to  30  percent  of  adjusted  taxable 
income,  that  is,  30  percent  *  $200  =  $60.  ABC  deducts  $60  of  business  interest  and  reports 
ordinary  business  income  of  $140.  XYZ’s  distributive  share  of  the  ordinary  business  income  of 
ABC  is  $70.  XYZ  has  net  taxable  income  of  zero  from  its  other  operations,  none  of  which  is 
attributable  to  interest  income  and  without  regard  to  its  business  interest  expense.  XYZ  has 
business  interest  expense  of  $25.  In  the  absence  of  any  special  rule,  the  $70  of  taxable  income 
from  its  interest  in  ABC  would  permit  the  deduction  of  up  to  an  additional  $21  of  interest 
(30  percent  *  $70  =  $21),  resulting  in  a  deduction  disallowance  of  only  $4.  XYZ’s  $100  share  of 
ABC’s  adjusted  taxable  income  would  generate  $5 1  of  interest  deductions.  If  XYZ  were  instead 
a  pass-through  entity,  additional  deductions  could  be  available  at  each  tier. 

The  double  counting  rule  provides  that  XYZ  has  adjusted  taxable  income  computed 
without  regard  to  the  $70  distributives^©  of  the  nonspearately  stated  income  of  ABC.  As  a 
result  it  has  adjusted  taxable  income  ^iif  XYZ’s  deduction  for  business  interest  is  limited  to 
30  percent  *  $0  =  $0,  resulting  in  a  dediiMion  disallowance  of  $25. 


Additional  deduction  limit 


The  limit  on  the  amount  allowed  as  a  deduction  for  business  interest  is  increased  by  a 
partner’s  distributive  share  of  the  partnership’s  excess  amount  of  unused  adjusted  taxable  income 
limitation.  The  excess  amount  with  respect  to  any  partnership  is  the  excess  (if  any)  of  30  percent 
of  the  adjusted  taxable  income  of  the  partnership  over  the  amount  (if  any)  by  which  the  business 
interest  of  the  partnership  exceeds  the  business  interest  income  of  the  partn>es"^,p.  This  allows  a 
partner  of  a  partnership  to  deduct  more  interest  expense  the  partner  may  have  p^^d  or  incurred  to 
the  extent  the  partnership  could  have  deducted  more  business  interest. 

Example  2. -The  facts  are  the  same  as  in  Example  1  except  ABC  has  only  $40  of  business 
interest  but  $20  of  other  deductible  expenses.  As  in  Example  1 ,  ABC  has  a  limit  on  its  interest 
deduction  of  $60.  The  excess  amount  for  ABC  is  $60  -  $40  =  $20.  XYZ’s  distributive  share  of 
the  excess  amount  from  ABC  partnership  is  $10.  XYZ’s  deduction  for  business  interest  is 
limited  to  30  percent  of  its  adjusted  taxable  income  plus  its  distributive  share  of  the  excess 
amount  from  ABC  partnership  (30  percent  *  $0  +  $10  =  $10).  Asa  result  of  the  rule,  XYZ  may 
deduct  $10  of  business  interest  and  has  an  interest  deduction  disallowance  of  $15. 
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Carryforward  of  disallowed  business  interest 


as  a  deduction  for  any  taxable  year  is 


The  amount  of  any  business  interest  not 
treated  as  business  interest  paid  or  accrued  in  the  ^i^e^eding  tax^bj^^ypr.  Bj^^ine^^  mterest  may 
be  carried  forward  for  up  to  five  years.  Carryforwards  are  deu|t;^'^^ 
basis. 

A  coordination  rule  is  provided  with  the  limitation  on 
corporations  in  international  financial  reporting  groups. 
limitation  on  deduction  of  interest  with  respect  to  the  taxable 
amount  of  interest  to  be  carried  forward)  governs. 

Any  carryforward  of  disallowed  interest  is  an  item  taki 
certain  corporate  acquisitions  described  in  section  381  and  is  subject  to  limitation  under 
section  382. 


Exceptions 

The  limitation  does  not  apply  to  any  taxpayer  that  meets  the  $25  million  gross  receipts 
test  of  section  448(c),  that  is,  if  the  average  annual  gross  receipts  for  the  three-taxable-year 
period  ending  with  the  prior  taxable  year  does  not  exceed  $25  million.-^^^ 

The  trade  or  business  of  performing  services  as  an  employee  is  not  treated  as  a  trade  or 
business  for  purposes  of  the  limitation.  As  a  result,  for  example,  the  wages  of  an  employee  are 
not  counted  in  the  adjusted  taxable  income  of  the  taxpayer  for  purposes  of  determining  the 
limitation. 

The  limitation  does  not  apply  to  a  real  property  trade  or  business  as  defined  in 
section  469(c)(7)(C).  Any  real  property  development,  redevelopment,  construction, 
reconstruction,  acquisition,  conversion,  rental,  operation,  management,  leasing,  or  brokerage 
trade  or  business  is  not  treated  as  a  trade  or  business  for  purposes  of  the  limitation. 

The  limitation  does  not  apply  to  certain  regulated  public  utilities.  Specifically,  the  trade 
or  business  of  the  furnishing  or  sale  of  ( 1 )  electrical  energy,  water,  or  sewage  disposal  services, 
(2)  gas  or  steam  through  a  local  distribution  system,  or  (3)  transportation  of  gas  or  steam  by 
pipeline,  if  the  rates  for  such  furnishing  or  sale,  as  the  case  may  be,  have  been  established  or 
approved  by  a  State  or  political  subdivision  thereof,  by  any  agency  or  instrumentality  of  the 
United  States,  or  by  a  public  service  or  public  utility  commission  or  other  similar  body  of  any 
State  or  political  subdivision  thereof  is  not  treated  as  a  trade  or  business  for  purposes  of  the 
limitation. 


Sec  section  4302  of  the  bill  (Limitation  on  deduction  of  interest  by  domestic  corporations  which  arc 
members  of  an  intcniational  financial  reporting  group). 

Iti  the  case  of  a  sole  proprietorship,  tlie  $25  million  gross  receipts  test  is  applied  as  if  the  sole 
proprietorship  were  a  corporation  or  partaership. 
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Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

2.  Modification  of  net  operating  loss  deduction 


Present  Law 


A  net  operating  loss  (“NOL”)  generally  means  the  amount  by  which  a  tax^yef’s 
business  deductions  exceed  its  gross  income.'^^*’  In  general,  an  NOL  may  be  carried  back  two 
years  and  carried  over  20  years  to  offset  taxable  income  in  such  years. NOLs  offset  taxable 
income  in  the  order  of  the  taxable  years  to  which  the  NOL  may  be  carried. 


Different  carryback  periods  NOLs  arising  in  different 

circumstances.  Extended  carryback  pertp^s.?^e«^flgtwad;^a‘^OLs  attributable  to  specified 
liability  losses  and  certain  casualty  sanitations  are  placed  on  the 

carryback  of  excess  interest  losses  atb^l$ii§abj0  f9^s0;^#|t|&  ;i^uity  reduction  transactions. 

vJ  ^  ^ 

►  «  i  ^  '  Q  • 

t  •  •  •  R  • 

i  .  y,  ^  ^  ►  0  ♦  • 

The  proposal  limits  the  NOL  d^^ii£^o*i<4>.^perxrcH|  taxable  income  (determined 
without  regard  to  the  deduction).  afe  adjusted  to  take  account  of  this 

limitation,  and  may  be  carried  forward  i'hddfTnft^y';  Th  Addition,  NOL  carryovers  attributable  to 
losses  arising  in  taxable  years  beginning  after  December  3 1 , 201 7,  are  increased  annually  by  an 
inflation  adjustment. 


The  proposal  repeals  the  two-year  carryback  and  the  special  carryback  provisions,  but 
provides  a  one-year  carryback  in  the  case  of  certain  disaster  losses  incurred  in  the  trade  or 
business  of  farming,  or  by  certain  small  businesses. For  this  purpose,  small  business  means  a 
corporation,  partnership,  or  sole  proprietorship  whose  average  annual  gross  receipts  for  the  three- 


Sec.  172(c). 

Sec.  172(b)(1)(A). 

Sec.  172(b)(2). 

Sec.  172(b)(1)(C)  and  (E). 

Sec.  172(b)(1)(D). 

Notwithstanding  the  amendments  made  by  the  proposal  and  section  1.104  of  the  bill  (Repeal  of 
deduction  for  personal  casualty  losses),  the  proposal  retains  the  present-law  tliree-year  carryback  for  the  portion  of 
tlie  NOL  for  any  taxable  year  which  is  a  net  disaster  loss  to  which  section  504(b)  of  the  Disaster  Tax  Relief  and 
Airport  and  Airway  Extension  Act  of  20 17  (Pub.  L.  No.  115-63)  applies  {i.e.,  a  net  disaster  loss  arising  from 
hurricane  Harvey,  Inna,  or  Maria). 
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taxable-year  period  ending  with  such  taxable  year  do58S  not  exceed  $5,000,000.  Aggregation 
rules  apply  to  determine  gross  receipts. 


Effective  Date 


The  proposal  allowing  indefinite  carryovers  and  modifying  carrybacks  generally  applies 
to  losses  arising  in  taxable  years  beginning  after  December  31, 2017.-^^^ 

The  proposal  limiting  the  NOL  deduction  applies  to  taxable  years  beginning  after 
December  31,  2017. 

The  annual  increase  in  carryover  amounts  applies  to  taxable  yetirs  beginning  after 
December  31,  2017. 

3.  Like-kind  exchanges  of  real  property 

Present  Law 


An  exchange  of  property,  like  a  sale,  generally  is  a  taxable  event.  However,  no  gain  or 
loss  is  recognized  if  property  held  for  productive  use  in  a  tratle  or  business  or  for  investment  is 
exchariged  for  property  of  a  “like  kind”  which  is  to  be  held  for  productive  use  in  a  trade  or 
business  or  for  investment. In  general,  section  1031  does  not  apply  to  any  exchange  of  stock 
in  trade  {i.e.,  inventory)  or  other  property  held  primarily  for  sale;  stocks,  bonds,  or  notes;  other 
securities  or  evidences  of  indebtedness  or  interest;  interests  in  a  partnership;  certificates  of  trust 
or  beneficial  interests;  or  choses  in  action. Section  1031  also  does  not  apply  to  certain 
exchanges  involving  livestock'^^^  or  foreign  property. 

For  purposes  of  section  1031,  the  determination  of  whether  property  is  of  a  “like  kind” 
relates  to  the  nature  or  character  of  the  property  and  not  its  grade  or  quality,  i.e.,  the 
nonrecognition  rules  do  not  apply  to  an  exchange  of  one  class  or  kind  of  property  for  property  of 
a  different  class  or  kind  (c.g.,  section  103 1  does  not  apply  to  an  exchange  of  real  property  for 
personal  property). The  different  classes  of  property  are:  (1)  depreciable  tangible  personal 


Sec  section  .3101  of  the  bill  (Increased  expensing)  for  a  limitation  on  the  amount  of  any  NOL  which 
may  be  treated  as  an  NOL  carryback  in  the  case  of  any  year  which  includes  any  portion  of  the  period  beginning 
September  28,  2017,  and  ending  December  31,  2017. 

Sec.  1031(a)(1). 

Sec.  1031(a)(2).  A  chose  in  action  is  a  right  that  can  be  enforced  by  legal  action. 

3’-’  Sec.  1031(c). 

Sec.  1031(h). 

Treas.  Reg.  sec.  1.1 03 1(a)- 1(b). 
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property;-^^^  (2)  intangible  or  nondepreciable  personal  property; and  (3)  real  property. 
However,  the  rules  with  respect  to  whether  real  estate  is  “like  kind”  are  applied  more  liberally 
than  the  rules  governing  like-kind  exchanges  of  depreciable,  intangible,  or  nondepreciable 
personal  property.  For  example,  improved  real  estate  and  unimproved  real  estate  generally  are 
considered  to  be  property  of  a  “like  kind”  as  this  distinction  relates  to  the  grade  or  quality  of  the 
real  estate,'^”*  while  depreciable  tangible  personal  properties  must  be  either  within  the  same 
General  Asset  Class'***"  or  within  the  same  Product  Class. 

The  nonrecognition  of  gain  in  a  like-kind  exchange  applies  only  to  the  extent  that  like- 
kind  property  is  received  in  the  exchange.  Thus,  if  an  exchange  of  property  would  meet  the 
requirements  of  section  1031,  but  for  the  fact  that  the  property  received  in  the  transaction 
consists  not  only  of  the  property  that  would  be  permitted  to  be  exchanged  on  a  tax-free  basis,  but 
also  other  non-qualifying  property  or  money  (“additional  consideration”),  then  the  gain  to  the 
recipient  of  the  other  property  or  money  is  required  to  be  recognized,  but  not  in  an  amount 


For  example,  an  exehange  of  a  personal  eomputer  elassified  under  asset  class  00.12  of  Rev.  Proc.  87- 
56,  1987-2  C.B.  674,  for  a  printer  classified  under  the  same  asset  class  of  Rev.  Proc.  87-56  would  be  treated  as 
property  of  a  like  kind.  However,  an  exchange  of  an  airplane  classified  under  asset  class  00.2 1  of  Rev.  Proc.  87-56 
for  a  heavy  general  purpose  truck  classified  under  asset  class  00.242  of  Rev.  Proc.  87-56  would  not  be  Ueated  as 
property  of  a  like  kind.  See  Treas.  Reg.  sec.  1 . 103  l(a)-2(b)(7). 

For  example,  an  exchange  of  a  copyright  on  a  novel  for  a  copyright  on  a  different  novel  would  be 
treated  as  property  of  a  like  kind.  Sec  Treas.  Reg.  sec.  1.10.31(a)-2(c)(.3).  However,  the  goodwill  or  going  concern 
value  of  one  business  is  not  of  a  like  kind  to  the  goodwill  or  going  concern  value  of  a  different  business.  Sec  Treas. 
Reg.  sec.  1 . 1 03 1  (a)-2(c)(2).  The  Internal  Revenue  Service  (“IRS”)  has  ruled  that  intangible  assets  such  as 
trademarks,  trade  names,  mastheads,  and  customer-based  intangibles  that  can  be  separately  described  and  valued 
apart  from  goodwill  qualify  as  property  ofa  like  kind  under  section  1031.  Sec  ChicfCounscl  Advice  200911006, 
February  12,  2009. 

^*0  Treas.  Reg.  sec.  1. 103 1(a)- 1(b)  and  (c). 

''®'  Treas.  Reg.  sec.  1.103 1(a)- 1(b). 

Treasury  Regulation  section  1 . 1 03 1  (a)-2(b)(2)  provides  the  following  list  of  General  Asset  Classes, 
based  on  asset  classes  00.  ll  through  00.28  and  00.4  of  Rev.  Proc.  87-56,  1987-2  C.B.  674:  (i)  OlTicc  furniture, 
fixtures,  and  equipment  tassel  class  00.11),  (ii)  Information  systems  (computers  and  peripheral  equipment)  (asset 
class  00. 1 2),  (iii)  Data  handling  equipment,  except  computers  (asset  class  00. 1 3),  (iv)  Airplanes  (airframes  and 
engines),  except  tliose  used  in  commercial  or  contract  carrying  of  passengers  or  freight,  and  all  helicopters 
(airframes  and  engines)  (asset  class  00.21),  (v)  Automobiles,  taxis  (asset  class  00.22),  (vi)  Buses  (asset  class  00.23), 
(vii)  Light  general  purpose  trucks  (asset  class  00.241),  (viii)  Heavy  general  purpose  trucks  (asset  class  00.242), 

(ix)  Railroad  cars  and  locomotives,  except  those  owned  by  railroad  transportation  companies  (asset  class  00.25), 

(x)  Tractor  units  for  use  over-the-road  (asset  class  00.26),  (xi)  Trailers  and  trailer-mounted  containers  (asset  class 
00.27),  (xii)  Vessels,  barges,  tugs,  and.  similar  water-transportation  equipment,  except  those  used  in  marine 
construction  (asset  class  00.28),  and  (xiii)  Industrial  steam  and  electric  generation  and/or  distribution  systems  (asset 
class  00.4). 

Property  within  a  product  class  consists  of  depreciable  tangible  personal  property  that  is  described  in  a 
6-digit  product  class  witliin  Sectors  3 1 ,  32,  and  33  (pertaining  to  manufacturing  industries)  of  tlie  Nortli  American 
Industry  Classification  System  (“NAICS”),  set  forth  in  Executive  Office  of  the  President,  Office  of  Management  and 
Budget,  North  American  Industry’  Classification  System,  United  States,  2002  (NAICS  Manual),  as  periodically 
updated.  Treas.  Reg.  sec.  1.1031(a)-2(b)(3). 
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exceeding  the  fair  market  value  of  such  other  prcft^s^OT'jysOrjey.'*®'*  Additionally,  any  such  gain 
realized  on  a  section  1031  exchange  as  a  result  of  Consideration  being  involved 

constitutes  ordinary  income  to  the  extent  that  the  i^S#j^ct  to  the  recapture  provisions  of 
sections  1245  and  No  losses  may  be  recogtitztkl  S'om  a  like-kind  exchange/®^ 

If  section  1031  applies  to  an  exchange  of  properties,  the  basis  of  the  property  received  in 
the  exchange  is  equal  to  the  basis  of  the  property  transferred.  This  basis  is  increased  to  the 
extent  of  any  gain  recognized  as  a  result  of  the  receipt  of  other  property  or  money  in  the  like- 
kind  exchange,  and  decreased  to  the  extent  of  any  money  received  by  the  taxpayer.  The 
holding  period  of  qualifying  property  received  includes  the  holding  period  of  the  qualifying 
property  transferred,  but  the  nonqualifying  property  received  is  required  to  begin  a  new  holding 
period. 

A  like-kind  exchange  also  does  not  require  tlbat  the  properties  be  exchanged 
simultaneously.  Rather,  the  property  to  be  received  in  the  exchange  must  be  received  not  more 
than  1 80  days  after  the  date  on  which  the  taxpayer  reiinquu>fces  the  original  property  (but  in  no 
event  later  than  the  due  date  (including  extensions)  of  the  tespayer’s  income  tax  return  for  the 
taxable  year  in  which  the  transfer  of  the  relinquished  iiroperty  occurs).  In  addition,  the  taxpayer 
must  identify  the  property  to  be  received  within  45  days  after  the  date  on  which  the  taxpayer 
transfers  the  property  relinquished  in  the  exchange. 

The  Treasury  Department  ha^  issued  regulaticTJj?^^*'^  and  revenue  procedures'*"  providing 
guidance  and  safe  harbors  for  taxpayers  engaging  in  deferred  like-kind  exchanges. 


‘'®‘'  Sec.  1031(b).  For  example,  if  a  taxpayer  holding  land  A  having  a  basis  of  $40,000  and  a  fair  market 
value  of  $100,000  exchanges  the  property  for  land  B  worth  $90,000  plus  $10,000  in  cash,  the  taxpayer  would 
recognize  $10,000  of  gain  on  the  transaction,  which  would  be  includable  in  income.  The  remaining  $50,000  of  gain 
would  be  deferred  until  the  taxpayer  disposes  of  land  B  in  a  taxable  sale  or  exchange. 

Secs.  1245(b)(4)  and  1250(d)(4).  For  example,  if  a  taxpayer  holding  section  1245  property  A  with  an 
original  cost  basis  of  $1 1,000,  an  adjusted  basis  of  $10,000,  and  a  fair  market  value  of  $15,000  exchanges  tlie 
property  for  section  1245  property  B  with  a  fair  market  value  of  $14,000  plus  $1,000  in  cash,  the  taxpayer  would 
recognize  $  1 ,000  of  ordinary  income  on  the  transaction.  The  remaining  $4,000  of  gain  would  be  deferred  until  the 
taxpayer  disposes  of  section  1245  property  B  in  a  taxable  sale  or  exchange. 

Sec.  1031(c). 

Sec.  1031(d).  Thus,  in  the  example  noted  above,  the  taxpayer’s  basis  in  B  would  be  $40,000  (the 
taxpayer’s  transferred  basis  of  $40,000,  increased  by  $10,000  in  gain  recognized,  and  decreased  by  $10,000  in 
money  received). 

Sec.  1223(1). 

Sec.  1031(a)(3). 

Treas.  Reg.  sec.  1.1031(k)-l(a)  through  (o). 

■*"  Sec  Rev.  Proc.  2000-37,  2000-40  I.R.B.  308,  as  modified  by  Rev.  Proc.  2004-51,  2004-33  I.R.B.  294. 
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Description  of  Proposal 


The  proposal  modifies  the  provision  providing  for  nonrecognition  of  gain  in  the  case  of 
like-kind  exchanges  by  limiting  its  application  to  real  property  that  is  not  held  primarily  for  sale. 

Effective  Date 


The  proposal  generally  applies  to  exchanges  completed  after  December  31,  2017. 
However,  an  exception  is  provided  for  any  exchange  if  the  property  disposed  of  by  the  taxpayer 
in  the  exchange  is  disposed  of  on  or  before  December  3 1 , 201 7,  or  the  property  received  by  the 
taxpayer  in  the  exchange  is  received  on  or  before  such  date. 


For 


4.  Revision  of  treatment  of  contributions  to  capital 

Present  Law 

gross  income  of  a  corporation  does  not  include  any  contribution  to  its  capital.'*'^ 
rule,  a  contribution  to  the  capital  of  a  corporation  does  not  include  any 
contribution  in  aid  of  construction  or  any  other  contribution  from  a  customer  or  potential 
customer. A  special  rule  allows  certain  contributions  in  aid  of  construction  received  by  a 
regulated  public  utility  that  provides  water  or  sewerage  disposal  services  to  be  treated  as  a  tax- 
free  contribution  to  the  capital  of  the  utility.'”'*  No  deduction  or  credit  is  allowed  for,  or  by 
reason  of,  any  expenditure  that  constitutes  a  contribution  that  is  treated  as  a  tax-free  contribution 
to  the  capital  of  the  utility.'**® 


If  property  is  acquired  by  a  corporation  as  a  contribution  to  capital  and  is  not  contributed 
by  a  shareholder  as  such,  the  adjusted  basis  of  the  property  is  zero.'”^  If  the  contribution  consists 
of  money,  the  corporation  must  first  reduce  the  basis  of  any  property  acquired  with  the 
contributed  money  within  the  following  12-month  period,  and  then  reduce  the  basis  of  other 
property  held  by  the  corporation.'**^  Similarly,  the  adjusted  basis  of  any  property  acquired  by  a 
utility  with  a  contribution  in  aid  of  construction  is  zero.'**^ 


'"2  Sec.  118(a). 

Sec.  118(b). 

Sec.  118(c)(1). 

Sec.  118(c)(4). 

See.  .362(c)(1). 

Sec.  362(c)(2).  See  also  Treas.  Reg.  sec.  1.362-2. 
Sec.  118(c)(4). 


UST  001128 


138 


TREAS-1 7-031 3-1-000149 


Description  of  Proposal 


The  proposal  repeals  the  provision  of  the  Internal  Revenue  Code  under  which,  generally, 
a  corporation’s  gross  income  does  not  include  contributions  of  capital  to  the  corporation. 

Further,  the  proposal  provides  that  a  contribution  to  capital,  other  than  a  contribution  of 
money  or  property  made  in  exchange  for  stock  of  a  corporation  or  any  interest  in  an  entity,  is 
included  in  gross  income  of  a  taxpayer.  For  example,  a  contribution  of  municipal  land  by  a 
municipality  that  is  not  in  exchange  for  stock  (or  for  a  partnership  interest  or  other  interest)  of 
equivalent  value  is  considered  a  contribution  to  capital  that  is  includable  in  gross  income.  By 
contrast,  a  municipal  tax  abatement  for  locating  a  business  in  a  particular  municipality  is  not 
considered  a  contribution  to  capital. 

The  proposal  also  provides  rules  clarifying  the  contributee’s  basis  in  the  property 
contributed. 


Effective  Date 

The  proposal  applies  to  contributions  made,  and  transactions  entered  into,  after  the  date 
of  enactment. 

5.  Repeal  of  deduction  for  local  lobbying  expenses 

Present  Law 


In  general 

A  taxpayer  generally  is  allowed  a  deduction  for  ordinary  and  necessary  expenses  paid  or 
incurred  in  carrying  on  any  trade  or  business. However,  secnbn  162(e)  denies  a  deduction  for 
amounts  paid  or  incurred  in  connection  with  (1)  influencing  legislation, (2)  participation  in,  or 
intervention  in,  any  political  campaign  on  behalf  of  (or  in  opposition  to)  any  candidate  for  public 
office,  (3)  any  attempt  to  influence  the  general  public,  or  segments  thereof,  with  respect  to 
elections,  legislative  matters,  or  referendums,  or  (4)  any  direct  communication  with  a  covered 
executive  branch  official"*^'  in  an  attempt  to  influence  the  official  actions  or  positions  of  such 


Sec.  162(a). 

Tlie  temi  “influencing  legislation”  means  any  attempt  to  influence  any  legislation  through 
communication  with  any  member  or  employee  of  a  legislative  body,  or  with  any  govermnent  official  or  employee 
who  may  participate  in  the  fonnulation  of  legislation.  The  term  “legislation”  includes  actions  with  respect  to  Acts, 
bills,  resolutions,  or  similar  items  by  the  Congress,  any  State  legislamre,  any  local  council,  or  similar  governing 
body,  or  by  the  public  in  a  referendum,  initiative,  constitutional  amendment,  or  similar  procedure.  Secs.  162(e)(4) 
and  491 1(e)(2). 

The  term  “covered  executive  branch  official”  means  (1)  the  President,  (2)  ihc  Vice  President,  (.^)  any 
officer  or  employee  of  the  Wliite  House  Office  of  the  Executive  Office  of  the  President,  and  the  two  most  senior 
level  officers  of  each  of  the  other  agencies  in  such  Executive  Office,  (4)  any  individual  servicing  in  a  position  in 
level  I  of  the  Executive  Schedule  under  section  5312  of  title  5,  United  States  Code,  (5)  any  other  individual 
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official.  Expenses  paid  or  incurred  in  connection  with  lobbying  and  political  activities  (such  as 
research  fq%|S  preparation,  planning,  or  coordination  of,  any  previously  described  activity)  also 
are  not  ded^lfe.'*^^ 

Exceptions 

Local  legislation 

Notwithstanding  the  above,  a  deduction  is  allowed  for  ordinary  and  necessary  expenses 
incurred  in  connection  with  any  legislation  of  any  local  council  or  similar  governing  body  (“local 
legislation”). With  respect  to  local  legislation,  the  exception  permits  a  deduction  for  amounts 
paid  or  incurred  in  carrying  on  any  trade  or  business  (1)  in  direct  connection  with  appearances 
before,  submission  of  statements  to,  or  sending  communications  to  the  committees  or  individual 
members  of  such  council  or  body  with  respect  tq  legislation  or  proposed  legislation  of  direct 
interest  to  the  taxpayer,  or  (2)  in  direct  connection  with  communication  of  information  between 
the  taxpayer  and  an  organization  of  which  the  taxpayer  is  a  member  with  respect  to  any  such 
legislation  or  proposed  legislation  which  is  of  direct  interest  to  the  taxpayer  and  such 
organization,  and  (3)  that  portion  of  the  dues  paid  or  incurred  with  respect  to  any  organization  of 
which  the  taxpayer  is  a  member  which  is  attributable  to  the  expenses  of  the  activities  described 
in  ( 1 )  or  (2)  carried  on  by  such  organization.'*^'* 

For  purposes  of  this  exception,  legislation  of  an  Indian  tribal  goveri^^  is  treated  in  the 
same  manner  as  local  legislation.'*^^ 

De  minimis 


For  taxpayers  with  $2,000  or  less  of  in-house  expenditures  related  to  lobbying  and 
political  activities,  a  de  minimis  exception  is  provided  that  permits  a  deduction. '*^^ 

Description  of  Proposal 

The  proposal  repeals  the  exception  for  amounts  paid  or  incurred  related  to  lobbying  local 
councils  or  similar  governing  bodies,  including  Indian  tribal  governments.  Thus,  the  general 


designated  by  the  Pr^;48|^ias  having  Cabinet-level  status,  and  (6)  any  immediate  deputy  of  an  individual  deseribed 
in  (4)  or  (5).  See. 

'•22  See.  162(e)(5)(C). 

'•23  See.  162(e)(2)(A). 

See.  162(e)(2)(B). 

See.  162(e)(7). 

See.  162(e)(5)(B). 
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disallowance  rules  applicable  to  lobbying  and  political  expenditures  will  apply  to  costs  incurred 
related  to  s'uoh  local  legislation. 

Effective  Date 

The  proposal  applies  to  amounts  paid  or  incurred  after  December  31,  2017. 

6.  Repeal  of  deduction  for  income  attributable  to  domestic  production  activities 

Present  Law 


Section  199  provides  a  deduction  from  taxable  income  (or,  in  the  case  of  an  individual, 
adjusted  gross  income'*^’)  that  is  equal  to  nine  percent  of  the  lesser  of  the  taxpayer’s  qualified 
production  activities  income  or  taxable  income  (determined  without  regard  to  the  section  199 
deduction)  for  the  taxable  year.'^^*  For  corporations  subject  to  the  35-percent  corporate  income 
tax  rate,  the  nine-percent  deduction  effectively  reduces  the  corporate  income  tax  rate  to  slightly 
less  than  32  percent  on  qualified  production  activities  income. A  similar  reduction  applies  to 
the  graduated  rates  applicable  to  individuals  with  qualifying  domestic  production  activities 
income. 

In  general,  qualified  production  activities  income  is  equal  to  domestic  production  gross 
receipts  reduced  by  the  sum  of  (1)  the  costs  of  goods  sold  that  are  allocable  to  those  receipts; 
and  (2)  other  expenses,  losses,  or  deductions  which  are  properly  allocable  to  those  receipts. 

Domestic  production  gross  receipts  generally  are  gross  receipts  of  a  taxpayer  that  are 
derived  from:  (1)  any  sale,  exchange,  or  other  disposition,  or  any  lease,  rental,  or  license,  of 
qualifying  production  property'*"^'  that  was  manufactured,  produced,  grown  or  extracted  by  the 
^l^ayer  in  whole  or  in  significant  part  within  the  United  States;"*'^^  (2)  any  sale,  exchange,  or 


For  this  purpose,  adjusted  gross  ineome  is  determined  after  application  of  sections  86,  1.^5,  1.^7,  219, 
221, 222,  and  469,  without  regard  to  the  section  199  deduction.  Sec.  199(d)(2). 

Sec.  199(a).  In  the  case  of  oil  related  qualified  production  activities  income,  the  deduction  from  taxable 
income  is  equal  to  six  percent  of  the  lesser  of  the  taxpayer’s  oil  related  qualified  production  activities  income, 
qualified  production  activities  income,  or  taxable  income.  Sec.  199(d)(9). 

This  example  assumes  the  deduction  does  not  exceed  the  wage  limitation  discussed  below. 

Sec.  199(c)(1).  In  computing  qualified  production  activities  income,  tlie  domestic  production  activities 
deduction  itself  is  not  an  allocable  deduction.  Sec.  199(c)(l)(B)(ii).  See  Treas.  Reg.  secs.  1.199-1  through  1.199-9 
where  the  Secretary  has  prescribed  rules  for  the  proper  allocation  of  items  of  income,  deduction,  expense,  and  loss 
for  purposes  of  detennining  qualified  production  activities  income. 

Qualifying  production  property  generally  includes  any  tangible  personal  property,  computer  software, 
and  sound  recordings.  Sec.  199(c)(5). 

When  used  in  the  Code  in  a  geographical  sense,  the  term  “United  States”  generally  includes  only  the 
States  and  tlie  DisU'ict  of  Columbia.  Sec.  7701(a)(9).  A  special  rule  for  determining  domestic  production  gross 
receipts,  however,  provides  that  for  taxable  years  beginning  alter  December  .^1,  2005,  and  before  January  1,  2018,  in 
the  case  of  any  taxpayer  with  gross  receipts  from  sources  within  the  Commonwealth  of  Puerto  Rico,  the  term 
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other  disposition,  or  any  lease,  rental,  or  license,  of  qualified  film"*^^  produced  by  the  taxpayer; 
(3)  any  sale,  exchange,  or  other  disposition,  or  any  lease,  rental,  or  license,  of  electricity,  natural 
gas,  or  potable  water  produced  by  the  taxpayer  in  the  United  States;  (4)  construction  of  real 
property  performed  in  the  United  States  by  a  taxpayer  in  the  ordinary  course  of  a  construction 
trade  or  business;  or  (5)  engineering  or  architectural  services  performed  in  the  United  States  for 
the  construction  of  real  property  located  in  the  United  States.''-^'’ 

The  amount  of  the  deduction  for  a  taxable  year  is  limited  to  50  percent  of  the  W-2  wages 
paid  by  the  taxpayer,  and  properly  allocable  to  domestic  production  gross  receipts,  during  the 
calendar  year  that  ends  in  such  taxable  year.'*-^^ 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  income  attributable  to  domestic  production 
activities. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 


“United  States”  includes  the  Commonwealth  of  Puerto  Rico,  but  only  if  all  of  the  taxpayer’s  Puerto  Rico-sourced 
gross  receipts  arc  taxable  under  the  Federal  income  tax  for  individuals  or  corporations  for  such  taxable  year. 

Secs.  199(d)(8)(A)  and  (C),  as  extended  by  section  4401  of  the  bill  (Extension  of  deduction  allowable  with  respect 
to  income  attributable  to  domestic  production  activities  in  Puerto  Rico).  In  computing  the  50-pcrccnt  wage 
limitation,  the  taxpayer  is  permitted  to  take  into  account  wages  paid  to  bona  fide  residents  of  Puerto  Rico  for 
services  performed  in  Puerto  Rico.  Sec.  199(d)(8)(B). 

Qualified  film  includes  any  motion  picture  film  or  videotape  (including  live  or  delayed  television 
programming,  but  not  including  certain  sexually  explicit  productions)  if  50  percent  or  more  of  the  total 
compensation  relating  to  the  production  of  the  film  (including  compensation  in  the  fonn  of  residuals  and 
participations)  constitutes  compensation  for  services  perfonned  in  the  United  States  by  actors,  production  personnel, 
directors,  and  producers.  Sec.  199(c)(6). 

Sec.  199(c)(4)(A). 

S8'Ji£l;S©(b)(l).  For  purposes  of  the  provision,  “W-2  wages”  include  the  sum  of  the  amounts  of  wages 
as  defined  in  j^Hafe  .^40 1(a)  and  elective  deferrals  that  the  taxpayer  properly  reports  to  the  Social  Security 
Administrati«&' with  respect  to  the  employment  of  employees  of  the  taxpayer  during  the  calendar  year  ending  during 
tlie  taxpayer’s  taxable  year.  Elective  deferrals  include  elective  deferrals  as  defined  in  section  402(g)(3),  amounts 
deferred  under  section  457,  and  designated  Roth  conttibutions  as  defined  in  section  402A.  See  sec.  199(b)(2)(A). 
The  wage  limitation  for  qualified  films  includes  any  compensation  for  services  perfonned  in  the  United  States  by 
actors,  production  personnel,  directors,  and  producers  and  is  not  restricted  to  W-2  wages.  Sec.  199(b)(2)(D). 
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7.  Entertainment,  etc.  expenses 


Present  Law 


In  general 

No  deduction  is  allowed  with  respect  to  (1)  an  activity  generally  considered  to  be 
entertainment,  amusement,  or  recreation  (“entertainment”),  unless  the  taxpayer  establishes  that 
the  item  was  directly  related  to  (or,  in  certain  cases,  associated  with)  the  active  conduct  of  the 
taxpayer’s  trade  or  business,  or  (2)  a  facility  {e.g.,  an  airplane)  used  in  connection  with  such 
activity. If  the  taxpayer  establishes  that  entertainment  expenses  are  directly  related  to  (or 
associated  with)  the  active  conduct  of  its  trade  or  business,  the  deduction  generally  is  limited  to 
50  percent  of  the  amount  otherwise  deductible. Similarly,  a  deduction  for  any  expense  for 
food  or  beverages  generally  is  limited  to  50  percent  of  the  amount  otherwise  deductible. In 
addition,  no  deduction  is  allowed  for  membership  dues  with  respect  to  any  club  organized  for 
business,  pleasure,  recreation,  or  other  social  purpose. 

There  are  a  number  of  exceptions  to  the  general  rule  disallowing  deduction  of 
entertainment  expenses  and  the  rules  limiting  deductions  to  50  percent  of  the  otherwise 
deductible  amount.  Under  one  such  exception,  those  rules  do  not  apply  so  expenses  for  goods, 
services,  and  facilities  to  the  extent  that  the  expenses  are  reported  by  the  taxpayer  as 
compensation  and  as  wages  to  an  employee."'''®  Those  rules  also  do  not  apply  to  expenses  for 
goods,  services,  and  facilities  to  the  extent  that  the  expenses  are  includible  in  the  gross  income  of 
a  recipient  who  is  not  an  employee  {e.g.,  a  nonemployee  director)  as  compensation  for  services 
rendered  or  as  a  prize  or  award."'""  The  exceptions  apply  only  to  the  extent  that  amounts  are 
properly  reported  by  the  company  as  compensation  and  wages  or  otherwise  includible  in  income. 
In  no  event  can  the  amount  of  the  deduction  exceed  the  amount  of  the  taxpayer’s  actual  cost, 
even  if  a  greater  amount  {i.e.,  fair  market  value)  is  includible  in  income."'"'^ 

Those  deduction  disallowance  rules  also  do  not  apply  to  expenses  paid  or  incurred  by  the 
taxpayer,  in  connection  with  the  performance  of  services  for  another  person  (other  than  an 
employer),  under  a  reimbursement  or  other  expense  allowance  arrangement  if  the  taxpayer 


Sec.  274(a)(1). 

Sec.  274(n)(l)(B). 

'•5*  Scc.274(n)(l)(A). 

Sec.  274(a)(.3). 

Sec.  274(c)(2)(A).  Sec  below  for  a  discussion  of  the  recent  modification  of  this  rule  for  certain 

individuals. 

See.  274(c)(9). 

Treas.  Reg.  sec.  1.162-25T(a). 
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accounts  for  the  expenses  to  such  person."*^-^  Another  exception  applies  for  expenses  for 
recreational,  social,  or  similar  activities  primarily  for  the  benefit  of  employees  other  than  certain 
owners  and  highly  compensated  employees. An  exception  applies  also  to  the  50  percent 
deduction  limit  for  food  and  beverages  provided  to  crew  members  of  certain  commercial  vessels 
and  certain  oil  or  gas  platform  or  drilling  rig  workers. 

Expenses  treated  as  compensation 

Except  as  otherwise  provided,  gross  income  includes  compensation  for  services, 
including  fees,  commissions,  fringe  benefits,  and  similar  items.'*'*^’  In  general,  an  employee  (or 
other  service  provider)  must  include  in  gross  income  the  amount  by  which  the  fair  market  value 
of  a  fringe  benefit  exceeds  the  sum  of  the  amount  (if  any)  paid  by  the  individual  and  the  amount 
(if  any)  specifically  excluded  from  gross  income.''^^  Treasury  regulations  provide  detailed  rules 
regarding  the  valuation  of  certain  fringe  benefits,  including  flights  on  an  employer-provided 
aircraft.  In  general,  the  value  of  a  non-commercial  flight  generally  is  determined  under  the  base 
aircraft  valuation  formula,  also  known  as  the  Standard  Industry  Fare  Level  formula  or 
If  the  SIFL  valuation  rules  do  not  apply,  the  value  of  a  flight  on  an  employer-provided  aircraft 
generally  is  equal  to  the  amount  that  an  individual  would  have  to  pay  in  an  arm’s-length 
transaction  to  charter  the  same  or  a  comparable  aircraft  for  that  period  for  the  same  or  a 
comparable  flight.'^’ 

In  the  context  of  an  employer  providing  an  aircraft  to  employees  for  nonbusiness  (e.g., 
vacation)  flights,  the  exception  for  expenses  treated  as  compensation  has  been  interpreted  as  not 
limiting  the  company’s  deduction  for  expenses  attributable  to  the  operation  of  the  aircraft  to  the 
amount  of  compensation  reportable  to  its  employees.'*^*’  The  result  of  that  interpretation  is  often 
a  deduction  several  times  larger  than  the  amount  required  to  be  included  in  income.  Further,  in 
many  cases,  the  individual  including  amounts  attributable  to  personal  travel  in  income  directly 
benefits  from  the  enhanced  deduction,  resulting  in  a  net  deduction  for  the  personal  use  of  the 
company  aircraft. 


Sec.  274(e)(3). 

Sec.  274(c)(4). 

Sec.  274(n)(2)(E). 

Sec.  61(a)(1). 

Trcas.  Reg.  sec.  1.61-21(b)(l). 

Trcas.  Reg.  sec.  1.6 1-2 1(g)(5). 

Trcas.  Reg.  sec.  1.6 1-2 1(b)(6). 

Sulherland  Liimher-Sonthwest,  Inc.  v.  Commissioner,  1 14  T.C.  197  (2000),  aff  d,  255  F.3d  495  (8lh  Cir. 

2001). 
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The  exceptions  for  expenses  treated  as  compensation  or  otherwise  includible  income 
were  subsequently  modified  in  the  case  of  specified  individuals  such  that  the  exceptions  apply 
only  to  the  extent  of  the  amount  of  expenses  treated  as  compensation  or  includible  in  income  of 
the  specified  individual/^*  Specified  individuals  are  individuals  who,  with  respect  to  an 
employer  or  other  sg*:vice  recipient  (or  a  related  party),  are  subject  to  the  requirements  of 
section  16(a)  of  tile  Secairirfes  Exchange  Act  of  1934,  or  would  be  subject  to  such  requirements  if 
the  employer  or  service  recipient  (or  related  party)  were  an  issuer  of  equity  securities  referred  to 
in  section  16(a)/^^ 

As  a  result,  in  the  case  of  specified  individuals,  no  deduction  is  allowed  with  respect  to 
expenses  for  (1)  a  nonbusiness  activity  generally  considered  to  be  entertainment,  amusement  or 
recreation,  or  (2)  a  facility  {e.g.,  an  airplane)  used  in  connection  with  such  activity  to  the  extent 
that  such  expenses  exceed  the  amount  treated  as  compensation  or  includible  in  income  to  the 
specified  individual.  For  example,  a  company’s  deduction  attributable  to  aircraft  operating  costs 
and  other  expenses  for  a  specified  individual’s  vacation  use  of  a  company  aircraft  is  limited  to 
the  amount  reported  as  compensation  to  the  specified  individual.  However,  in  the  case  of  other 
employees  or  service  providers,  the  company’s  deduction  is  not  limited  to  the  amount  treated  as 
compensation  or  includible  in  income. 

Excludable  fringe  benefits 

Certain  employer-provided  fringe  benefits  are  excluded  from  an  employee’s  gross 
income  and  wages  for  employment  tax  purposes,  including  de  minimis  fringes  and  qualified 
transportation  fringes.'*^'*  A  de  minimis  fringe  generally  means  any  property  or  service  the  value 
of  which  is  (taking  into  account  the  frequency  with  which  similar  fringes  are  provided  by  the 
employer)  so  small  as  to  make  accounting  for  it  unreasonable  or  administratively 
impracticable.'*^^  Qualified  transporUs^it^  fringes  include  qualified  parking  {i.e.,  on  or  near  the 
employer’s  business  premises  or  on  a  location  from  which  the  employee  commutes  to 

work  by  public  transit),  transit  passes,  vattpool  benefits,  and  qualified  bicycle  commuting 
reimbursements.'*^^  On-premises  athletic  facilities  are  gyms  or  other  athletic  facilities  located  on 


Sec.  274(e)(2)(B)(i).  See  also  Treas.  Reg.  sec.  1.274-9(a). 

Sec.  274(c)(2)(B)(ii).  Sec  also  Treas.  Reg.  sec.  1.274-9(b). 

Sec  Treas.  Reg.  sec.  1.274-10(a){2). 

Secs.  1.32(a),  .3121(a)(20),  32.31(c)(5),  3.306(b)(16),  and  .3401(a)(19). 

Sec.  132(c)(1).  Examples  include  occasional  personal  use  of  an  employer’s  copying  machine, 
occasional  parties  or  meals  for  employees  and  their  guests,  local  telephone  calls,  and  coffee,  doughnuts  and  soft 
drinks.  Treas.  Reg.  sec.  1.132-6(e)(l). 

Sec.  132(0(1),  (5).  The  qualified  transportation  fringe  exclusions  arc  subject  to  monthly  limits. 

Sec.  132(0(2). 
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the  employer’s  premises,  operated  by  the  employer,  and  substatitiallj'  all  the  use  of  which  is  by 
employees  of  the  employer,  their  spouses,  and  their  dependent  cMidren."^” 

Description  of  Proposal 

The  proposal  provides  that  no  deduction  is  allowed  with  respect  to  (1)  an  activity 
generally  considered  to  be  entertainment,  amusement  or  recreation,  (2)  membership  dues  with 
respect  to  any  club  organized  for  business,  pleasure,  recreation  or  other  social  purposes,  (3)  a  de 
minimis  fringe  that  is  primarily  personal  in  nature  and  involving  property  or  services  that  are  not 
directly  related  to  the  taxpayer’s  trade  or  business,  (4)  a  facility  or  portion  thereof  used  in 
connection  with  any  of  the  above  items,  (5)  a  qualified  transportation  fringe,  including  costs  of 
operating  a  facility  used  for  qualified  parking,  and  (6)  an  on-premises  athletic  facility  provided 
by  an  employer  to  its  employees,  including  costs  of  operating  such  a  facility.  Thus,  the  proposal 
repeals  the  present-law  exception  to  the  deduction  disallowance  for  entertainment,  amus^Qbhil ; 
or  recreation  that  is  directly  related  to  (or,  in  certain  cases,  associated  with)  the  active  conduct  of  ! 
the  taxpayer’s  trade  or  business  (and  the  related  rule  applying  a  50  percent  limit  to  such  ! 

deductions).  The  proposal  also  repeals  the  present-law  exception  for  recreational,  social^  pr:  ’ 
similar  activities  primarily  for  the  benefit  of  employees.  However,  taxpayers  may  still, 
generally,  deduct  50  percent  of  the  food  and  beverage  expenses  associated  with  operating  their 
trade  or  business  {e.g.,  meals  consumed  by  employees  on  work  travel). 

Under  the  proposal,  in  the  case  of  all  individuals  (not  just  specified  individuals),  the 
exceptions  to  the  general  entertainment  expense  disallowance  rule  for  expenses  treated  as 
compensation  or  includible  in  income  apply  only  to  the  extent  of  the  amount  of  expenses  treated 
as  compensation  or  includible  in  income.  Thus,  under  those  exceptions,  no  deduction  is  allowed 
with  respect  to  expenses  for  (1)  a  nonbusiness  activity  generally  considered  to  be  entertainment, 
amusement  or  recreation,  or  (2)  a  facility  {e.g.,  an  airplane)  used  in  connection  with  such  actiyi^ 
to  the  extent  that  such  expenses  exceed  the  amount  treated  as  compensation  or  includible  in 
income.  As  under  present  law,  the  exceptions  apply  only  if  amounts  are  properly  reported  by  thW  -- 
company  as  compensation  and  wages  or  otherwise  includible  in  income. 

The  proposal  amends  the  present-law  exception  for  reimbursed  expenses.  The  proposal 
disallows  a  deduction  for  amounts  paid  or  incurred  by  a  taxpayer  in  connection  with  the 
performance  of  services  for  another  person  (other  than  an  employee)  under  a  reimbursement  or 
other  expense  allowance  arrangement  if  the  person  for  whom  the  services  are  performed  is  a  tax- 
exempt  entity"*^^  or  the  arrangement  is  designated  by  the  Secretary  as  having  the  effect  of 
avoiding  the  50  percent  deduction  disallowance. 

The  proposal  clarifies  that  the  exception  to  the  50  percent  deduction  limit  for  food  or 
beverages  applies  to  any  expense  excludible  from  the  gross  income  of  the  recipient  related  to 
meals  furnished  for  the  convenience  of  the  employer.  The  proposal  thereby  repeals  as  deadwood 


Section  1.32(j)(4). 

As  defined  in  section  168(h)(2)(A),  i.e..  Federal,  State  and  local  govcrameiit  entities,  organizations 
(other  than  certain  cooperatives)  exempt  from  income  tax,  any  foreign  person  or  entity,  and  any  Indian  tribal 
government. 
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the  special  exceptions  for  food  or  beverages  provided  to  crew  members  of  certain  commercial 
vessels  and  certain  oil  or  gas  platform  or  drilling  rig  workers. 

Effective  Date 


The  proposal  applies  to  amounts  paid  or  incurred  after  December  31,  2017. 

8.  Unrelated  business  taxable  income  increased  by  amount  of  certain  fringe  benefit 
expenses  for  which  deduction  is  disallowed 

Present  Law 


Tax  exemption  for  certain  organizations 

Section  501(a)  exempts  certain  organizations  from  Federal  income  tax.  Such 
organizations  include:  ( 1 )  tax-exempt  organizations  described  in  section  501(c)  (including 
among  others  section  501(c)(3)  charitable  organizations  and  section  501(c)(4)  social  welfare 
organizations);  (2)  religious  and  apostolic  organizations  described  in  section  501(d);  and 
(3)  trusts  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus  plan  of  an  employer  described 
in  section  401(a). 

IJg^^elated  business  income  tax,  in  general 

The  unrelated  business  income  tax  (“UBIT”)  generally  applies  to  income  derived  from  a 
trade  or  business  regularly  carried  on  by  the  organization  that  is  not  substantially  related  to  the 
performance  of  the  organization’s  tax-exempt  functions. An  organization  that  is  subject  to 
UBIT  and  that  has  $1,000  or  more  of  gross  unrelated  business  taxable  income  must  report  that 
income  on  Form  990-T  (Exempt  Organization  Business  Income  Tax  Return). 

Most  exempt  organizations  may  operate  an  unrelated  trade  or  business  so  long  as  the 
organization  remains  primarily  engaged  in  activities  that  further  its  exempt  purposes.  Therefore, 
an  organization  may  engage  in  a  substantial  amount  of  unrelated  business  activity  without 
jeopardizing  its  exempt  status.  A  section  501(c)(3)  (charitable)  organization,  however,  may  not 
operate  an  unrelated  trade  or  business  as  a  substantial  part  of  its  activities, Therefore,  the 
unrelated  trade  or  business  activity  of  a  section  501(c)(3)  organizatiC'b  must  be  insubstantial. 

An  organization  determines  its  unrelated  business  taxable  income  by  subtracting  from  its 
gross  unrelated  business  income  deductions  directly  connected  with  the  unrelated  trade  or 
business."'^'  Under  regulations,  in  determining  unrelated  business  taxable  income,  an 
organization  that  operates  multiple  unrelated  trades  or  businesses  aggregates  income  from  all 


Secs.  511-514. 

Trcas.  Reg.  sec.  1.501(c)(.S)-l(c). 
Sec.  512(a). 
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such  activities  and  subtracts  from  the  aggregate  gross  income  the  aggregate  of  deductions. As 
a  result,  an  organization  may  use  a  loss  from  one  unrelated  trade  or  business  to  offset  gain  from 
another,  thereby  reducing  total  unrelated  business  taxable  income. 

Organizations  subject  to  tax  on  unrelated  business  income 

Most  exempt  organizations  are  subject  to  the  tax  on  unrelated  business  income. 
Specifically,  organizations  subject  to  the  unrelated  business  income  tax  generally  include: 

( 1 )  organizations  exempt  from  tax  under  section  501(a),  including  organizations  described  in 
section  501(c)  (except  for  U.S.  instrumentalities  and  certain  charitable  trusts);  (2)  qualified 
pension,  profit-sharing,  and  stock  bonus  plans  described  in  section  401(a);  and  (3)  certain  State 
colleges  and  universities. 

Exclusions  from  Unrelated  Basincss  Taxable  Income 

Certain  types  of  iricoms  are  specifically  exempt  from  unrelated  business  taxable  income, 
such  as  dividends,  interest,  royalties,  and  certain  rents,"*^  unless  derived  from  debt-financed 
property  or  from  certain  SO-percent  controlled  subsidiaries.'**’^  Other  exemptions  from  UBIT  are 
provided  for  activities  in  which  substantially  all  the  work  is  performed  by  volunteers,  for  income 
from  the  sale  of  donated  goods,  and  for  certain  activities  carried  on  for  the  convenience  of 
members,  students,  patients,  officers,  or  employees  of  a  charitable  organization.  In  addition, 
special  UBIT  provisions  exempt  from  tax  activities  of  trade  shows  and  State  fairs,  income  from 
bingo  games,  and  income  from  the  distribution  of  low-cost  items  incidental  to  the  solicitation  of 
charitable  contributions.  Organizations  liable  for  tax  on  unrelated  business  taxable  income  may 
be  liable  for  alternative  minimum  tax  determined  after  taking  into  account  adjustments  and  tax 
preference  items. 


Description  of  Proposal 

Under  the  proposal,  unrelated  business  taxable  income  includes  any  expenses  paid  or 
incurred  by  a  tax  exempt  organization  for  qualified  transportation  fringe  benefits  (as  defined  in 
section  132(f)),  a  parking  facility  used  in  connection  with  qualified  parking  (as  defined  in 
section  132(f)(5)(C)),  or  any  on-premises  athletic  facility  (as  defined  in  section  132(j)(4)(B)), 
provided  such  amounts  are  not  deductible  under  section  274. 

Effective  Date 


The  proposal  applies  to  amounts  paid  or  incurred  after  December  3 1,  201 7. 


Trcas.  Reg.  sec.  1.512(a)-l(a). 
Sec.  511(a)(2). 

.‘^'-Sccs.  511-514. 

Sec.  512(b)(l.U 
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9.  Limitation  on  deduction  for  FDIC  premiums 


Present  Law 


Corporations  organized  under  the  laws  of  any  of  the  50  States  (and  the  District  of 
Columbia)  generally  are  subject  to  the  U.S.  corporate  income  tax  on  their  worldwide  taxable 
income.  The  taxable  income  of  a  C  corporation'*^^  generally  comprises  gross  income  less 
allowable  deductions.  A  taxpayer  generally  is  allowed  a  deduction  for  ordinary  and  necessary 
expenses  paid  or  incurred  in  carrying  on  any  trade  or  business.'**’^ 

Corporations  that  make  a  valid  election  pursuant  to  section.  1.362  of  subchapter  S  of  the 
Code,  referred  to  as  S  corporations,  generally  are  not  subject  t;4#^3orate-level  income  tax  on  its 
items  of  income  and  loss.  Instead,  an  S  corporation  passes  thfmisE^^o  shareholders  its  items  of 
income  and  loss.  The  shareholders  separately  take  into  account  their  shares  of  these  items  on 
their  individual  income  tax  returns. 

Banks,  thrifts,  and  credit  unions 

In  general  ;•  V: 

Financial  institutions  are  subject  to  the  satne  thcome  tax  rules  and  rates  as  are 

applied  to  other  corporations  or  entities,  with  sped^&jlii^i^^jions. 

C  corporation  banks  and  thrifts 

A  bank  is  generally  taxed  for  Federal  income  tax  purposes  as  a  C  corporation.  For  this 
purpose  a  bank  generally  means  a  corporation,  a  substantial  portion  of  whose  business  is 
receiving  deposits  and  making  loans  and  discouniSj  ox^^ffiising  certain  fiduciary  powers. A 


Corporations  subject  to  tax  are  coinnionly  referred  to  as  C  corporations  after  subchapter  C  of  the  Code, 
which  sets  forth  corporate  tax  rules.  Certain  specialized  entities  that  invest  primarily  in  real  estate  related  assets 
(real  estate  investment  trusts)  or  in  stock  and  securities  (regulated  investment  companies)  and  that  meet  other 
requirements,  generally  including  annual  distribution  of  90  percent  of  their  income,  arc  allowed  to  deduct  their 
distributions  to  shareholders,  thus  generally  paying  little  or  no  corporate-level  tax  despite  otherwise  being  subject  to 
subchaptcr  C. 

Sec.  162(a).  However,  certain  exceptions  apply.  No  deduction  is  allowed  for  ( 1 )  any  charitable 
contribution  or  gift  that  would  be  allowable  as  a  deduction  under  section  1 70  were  it  not  for  the  percentage 
limitations,  tire  dollar  limitations,  or  the  requirements  as  to  the  time  of  payment,  set  fortli  in  such  section;  (2)  any 
illegal  bribe,  illegal  kickback,  or  other  illegal  payment;  (3)  certain  lobbying  and  political  expenditures;  (4)  any  fine 
or  similar  penalty  paid  to  a  government  for  the  violation  of  any  law;  (5)  two-thirds  of  treble  damage  payments  under 
the  antitrust  laws;  (6)  certain  foreign  advertising  expenses;  (7)  certain  amounts  paid  or  incurred  by  a  corporation  in 
connection  with  the  reacquisition  of  its  stock  or  of  the  stock  of  any  related  person;  or  (8)  certain  applicable 
employee  remuneration. 

'***  Sec.  581.  Sec  also  Treas.  Reg.  sec.  1.581-l(a). 
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bank  for  this  purpose  generally  includes  domestic  building  and  loan  associations,  mutual  stock  or 
savings  banks,  and  certain  cooperative  banks  that  are  commonly  referred  to  as  thrifts/*’^ 

S  corporation  banks 

A  bank  is  generally  eligible  to  elect  S  corporation  status  under  section  1362,  provided  it 
meets  the  other  requirements  for  making  this  election  and  it  does  not  use  the  reserve  method  of 
accounting  for  bad  debts  as  described  in  section  585/’“ 

Special  bad  debt  loss  rules  for  small  banks 

Section  166  provides  a  deduction  for  any  debt  that  becomes  worthless  (wholly  or 
partially)  within  a  taxable  year.  The  reserve  method  of  accounting  for  bad  debts,  repealed  in 
1986^’*  for  most  taxpayers,  is  allowed  under  section  585  for  any  bank  (as  defined  in  section  581 ) 
other  than  a  large  bank.  For  this  purpose,  a  bank  is  a  large  bank  if,  for  the  taxable  year  (or  for 
any  preceding  taxable  year  after  1986),  the  average  adjusted  basis  of  all  its  assets  (or  the  assets  of 
the  controlled  group  of  which  it  is  a  member)  exceeds  $500  million.  Deductions  for  reserves  are 
taken  in  lieu  of  a  worthless  debt  deduction  under  section  166.  Accordingly,  a  small  bank  is  able 
to  take  deductions  for  additions  to  a  bad  debt  reserve.  Additions  to  the  reserve  are  determined 
under  an  experience  method  that  generally  looks  to  the  ratio  of  ( 1 )  the  total  bad  debts  sustained 
during  the  taxable  year  and  die  five  preceding  taxable  years  to  (2)  the  sum  of  the  loans . 
outstanding  at  the  close  of  such  taxable  years. 

Credit  unions 


Credit  unions  are  exempt  from  Federal  income  taxation. The  exemption  is  based  on 
their  status  as  not-for-profit  mutual  or  cooperative  organizations  (without  capital  stock)  operated 
for  the  benefit  of  their  members,  who  generally  must  share  a  common  bond.  The  definition  of 
common  bond  has  been  expanded  to  permit  greater  use  of  credit  unions.'”'^  While  significant 


Wliilc  ihc  general  principles  for  detennining  the  taxable  income  of  a  corporation  arc  applicable  to  a 
niutual  savings  bank,  a  building  and  loan  association,  and  a  cooperative  bank,  there  arc  certain  exceptions  and 
special  rules  for  such  institutions.  Treas.  Reg.  sec.  1.581-2(a). 

Sec.  1.^61  (b)(2)(A). 

Tax  Reform  Act  of  1986,  Pub.  L.  No.  99-514. 

Sec.  585(b)(2). 

Sec.  5t)l(c)(  14)(A).  For  a  discussion  of  the  history  of  and  reasons  for  Federal  tax  exemption,  see 
United  States  Department  of  the  Treasiuy,  Comparing  Credit  Unions  with  Other  Depositor}^  Institutions.  Report 
3070,  January  15, 2CK)1,  available  at  httDs://\vww.treasurv.aov/Dress-center/prcss- 
releases'DocumciitsTeDon30702.doc. 

The  Credit  Union  Membership  Access  Act,  Pub.  L.  No.  105-219,  allows  multiple  common  bond  credit 
unions.  The  legislation  in  part  responds  to  National  Credit  Union  Administration  v.  First  National  Bank  rf-  Trust 
Co.,  522  U.S.  479  (1998),  which  interpreted  tlic  permissible  membership  of  tax-exempt  credit  unions  narrowly. 
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differences  between  the  rules  under  which  credit  unions  and  banks  operate  have  existed  in  die 
past,  most  of  those  differences  have  disappeared  over  time."*’^ 

FDIC  premiums 

The  Federal  Deposit  Insurance  Corporation  (“FDIC”)  provides  deposit  insurance  for 
banks  and  savings  institutions.  To  maintain  its  status  as  an  insured  depository  institution,  a  bank 
must  pay  semiannual  assessments  into  the  deposit  insurance  flind.  Assessments  for  deposit 
insurance  are  treated  as  ordinary  and  necessary  business  expenses.  These  assessments,  also 
known  as  premiums,  are  deductible  once  the  all  events  test  for  the  premium  is  satisfied.^’*^ 

Description  of  Proposal 

No  deduction  is  allowed  for  the  applicable  percentage  of  any  FDIC  premium  paid  or 
incurred  by  the  taxpayer.  For  taxpayers  widi  total  consolidated  assets  of  $50  billion  or  more,  the 
applicable  percentage  is  100  percent.  Otherwise,  the  applicable  percentage  is  the  ratio  of  the 
excess  of  total  consolidated  assets  over  $10  billion  to  $40  billion.  For  example,  for  a  taxpayer 
with  total  consolidated  assets  of  $20  billion,  no  deduction  is  allowed  for  25  percent  of  FDIC 
premiums.  The  proposal  does  not  apply  to  taxpayers  with  total  consolidated  assets  (as  of  the 
close  of  the  taxable  year)  that  do  not  exceed  $10  billion. 

FDIC  premium  means  any  assessment  imposed  under  section  7(b)  of  the  Federal  Deposit 
Insurance  Act."*’^  The  term  total  consolidated  assets  has  the  meaning  given  such  term  under 
section  165  of  the  Dodd-Frank  Wall  Street  Reform  and  Consumer  Protection  Act."*^® 

For  purposes  of  determining  a  taxpayer’s  total  consolidated  assets,  members  of  an 
expanded  affiliated  group  are  treated  as  a  single  taxpayer.  An  expanded  affiliated  group  means 
an  affiliated  group  as  defined  in  section  1504(a),  determined  by  substituting  “more  than  50 
percent”  for  “at  least  80  percent”  each  place  it  appears  and  without  regard  to  the  exceptions  from 
the  definition  of  includible  corporation  for  insurance  companies  and  foreign  corporations.  A 
partnership  or  any  other  entity  other  than  a  corporation  is  treated  as  a  member  of  an  expanded 
affiliated  group  if  such  entity  is  controlled  by  members  of  such  group. 


The  Treasury  Depanment  has  concluded  tliat  any  remaining  regulatory  differences  do  not  raise 
competitive  equity  concerns  between  credit  unions  and  banks.  United  States  Depiirtment  of  tlie  Treasury, 
Comparing  Credit  Unions  with  Other  Depository  Institutions.  Report  3070,  January  15,  2001,  p.  2,  available  at 
lUtps://w\\av.trcasurv.gov7prcss-centcr/prcss-rclcases/Documcnts/rcporl30702.doc. 

Technical  Advice  Memorandum  199924060,  March  5,  1999,  and  Rev.  Rul.  80-230,  1980-2  C.B.  169, 

1980. 


12U.S.C.SCC.  1817(b). 
Pub.  L.  No.  111-203. 
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Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

10.  Repeal  of  rollover  of  publicly  traded  securities  gain  into  specialized  small  business 
investment  companies 


Present  Law 


A  corporation  or  individual  may  elect  to  roll  over  tax-free  any  capital  gain  realized  on  the 
sale  of  publicly-traded  securities  to  the  extent  of  the  taxpayer’s  cost  of  purchasing  common  stock 
or  a  partnership  interest  in  a  specialized  small  business  investment  company  within  60  days  of 
the  sale.'*’^  The  amount  of  gain  that  an  individual  may  elect  to  roll  over  under  this  provision  for 
a  taxable  year  is  limited  to  (1)  $50,000  or  (2)  $500,000  reduced  by  the  gain  previously  excluded 
under  this  provision.'*^”  For  corporations,  these  limits  are  $250,000  and  $1  million, 
respectively. '***' 


Description  of  Proposal 

The  proposal  repeals  the  election  to  roll  over  capital  gain  realized  on  the  sale  of  publicly- 
traded  securities. 


Effective  Date 


The  proposal  applies  to  sales  after  December  3 1,  201 7. 

11.  Certain  self-created  property  not  treated  as  a  capital  asset 

Present  Law 


In  general,  property  held  by  a  taxpayer  (whether  or  not  connected  with  his  trade  or 
business)  is  considered  a  capital  asset."*^^  Certain  assets,  however,  are  specifically  excluded  from 
the  definition  of  capital  asset.  Such  excluded  assets  are;  inventory  property,  property  of  a 
character  subject  to  depreciation  (including  real  property), certain  self-created  intangibles, 
accounts  or  notes  receivable  acquired  in  the  ordinary  course  of  business  (e.g.,  for  providing 


Sec.  1044(a). 

Sec.  1044(b)(1). 

Sec.  1044(b)(2). 

Sec.  1221(a). 

The  ncl  gain  from  the  sale,  exchange,  or  invohmlary  conversion  of  certain  property  used  in  the 
taxpayer’s  trade  or  business  (in  excess  of  depreciation  recapture)  is  treated  as  long-tenn  capital  gain.  Sec.  1231. 
However,  net  gain  from  such  property  is  treated  as  ordinary  income  to  the  extent  that  losses  from  such  property  in 
the  previous  five  years  were  treated  as  ordinary  losses.  Sec.  1231(c). 
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services  or  selling  property),  publications  of  the  U.S.  Government  received  by  a  taxpayer  other 
than  by  purchase  at  the  price  offered  to  the  public,  comEiodities  derivative  financial  instruments 
held  by  a  commodities  derivatives  dealer  unless  established  tb  the  satisfaction  of  the  Secretary 
that  any  such  instrument  has  no  connection  to  the  activities  ef  such  dealer  as  a  dealer  and  clearly 
identified  as  such  before  the  close  of  the  day  on  which  it  was  acquired,  originated,  or  entered 
into,  hedging  transactions  clearly  identified  as  such,  and  supplies  regularly  used  or  consumed  by 
the  taxpayer  in  the  ordinary  course  of  a  trade  or  business  of  the  taxpayer/^'* 

Self-created  intangibles  subject  to  the  exception  are  copyrights,  literary,  musical,  or 
artistic  compositions,  letters  or  memoranda,  or  similar  property  which  is  held  either  by  the 
taxpayer  who  created  the  property,  or  (in  the  case  of  a  letter,  memorandum,  or  similar  property)  a 
taxpayer  for  whom  the  property  was  produced. For  the  purpose  of  determining  gain,  a 
taxpayer  with  a  substituted  or  transferred  basis  from  the  taxpayer  who  created  the  property,  or  for 
whom  the  property  was  created,  also  is  subject  to  the  exception. However,  a  taxpayer  may 
elect  to  treat  musical  compositions  and  copyrights  in  musical  works  as  capital  assets. 

Since  the  intent  of  Congress  is  that  profits  and  losses  arising  from  everyday  business 
Citations  be  characterized  as  ordinary  income  and  loss,  the  general  definition  of  capital  asset  is 
j^airrowly  applied  and  the  categories  of  exclusions  are  broadly  interpreted. '***** 

Description  of  Proposal 

This  proposal  amends  section  1221(a)(3),  resulting  in  the  exclusion  of  a  patent,  invention, 
model  or  design  (whether  or  not  patented),  a  secret  formula  or  process  which  is  held  either  by  the 
taxpayer  who  created  the  property  or  a  taxpayer  with  a  substituted  or  transferred  basis  from  the 
taxpayer  who  created  the  property  (or  for  whom  the  property  was  created)  from  the  definition  of 
a  “capital  asset.”  Thus,  gains  or  losses  from  the  sale  or  exchange  of  a  patent,  invention,  model  or 
design  (whether  or  not  patented),  or  a  secret  formula  or  process  which  is  held  either  by  the 
taxpayer  who  created  the  property  or  a  taxpayer  with  a  substituted  or  transferred  basis  from  the 
taxpayer  who  created  the  property  (or  for  whom  the  property  was  created)  will  not  receive 
capital  gain  treatment. 


Sec.  1221(a)(l)-(8). 

Sec.  1221(a)(3)(A)  and  (B). 

Sec.  1221(a)(3)(C). 

See.  1221(b)(3).  Thus,  if  a  taxpayer  who  owns  musieal  compositions  or  copyrights  in  musical  works 
that  the  taxpayer  created  (or  if  a  taxpayer  to  which  the  musical  compositions  or  copyrights  have  been  transferred  by 
the  works’  creator  in  a  substituted  basis  transaction)  elects  the  application  of  this  provision,  gain  from  a  sale  of  the 
compositions  or  copyrights  is  treated  as  capital  gain,  not  ordinary  income. 

■***  Com  Products  Refining  Co.  v.  Commissioner,  350  U.S.  46,  52  (1955). 
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The  proposal  also  repeals  the  elective  capital  treatment  for  musical  compositions  and 
copyrights  in  musical  works.  Thus,  gains  or  losses  from  the  sale  or  exchange  of  musical 
compositions  and  copyrights  in  musical  works  will  not  receive  capital  gain  treatment. 

Effective  Date 


The  proposal  applies  to  dispositions  after  December  3 1,  2017. 

12.  Repeal  of  special  rule  for  sale  or  exchange  of  patents 

Present  Law 

Section  1235  provides  that  a  transfer of  all  substantial  rights  to  a  patent,  or  an 
undivided  interest  therein  which  includes  a  part  of  all  such  rights,  by  any  holder  shall  be 
considered  the  sale  or  exchange  of  a  capital  asset  held  for  more  than  one  year,  regardless  of 
whether  or  not  payments  in  consideration  of  such  transfer  are  ( 1 )  payable  periodically  over  a 
period  generally  conterminous  with  the  transferee’s  use  of  the  patent,  or  (2)  contingent  on  the 
productivity,  use,  or  disposition  of  the  property  transferred.'*^®  ,  . 

A  holder  is  defined  as  ( 1 )  any  individual  whose  efforts  cr<^e4  stech  property,  or  (2)  any 
other  individual  who  has  acquired  his  interest  in  such  property.'Ht  exchiattge  for  consideration  in 
money  or  money’s  worth  paid  to  such  creator  prior  to  actual  r0drii;iti#  t<? practice  of  the 
invention  covered  by  the  patent,  if  such  individual  is  neither  the  employer  of  such  creator  nor 
related  (as  defined)  to  such  creator.'*®* 

Description  of  Proposal 

The  proposal  repeals  section  1235.  Thus,  the  holder  of  a  patented  invention  may  not 
transfer  his  or  her  rights  to  the  patent  and  treat  amounts  received  as  proceeds  from  the  sale  of  a 
capital  asset.  It  is  intended  that  the  determination  of  whether  a  transfer  is  a  sale  or  exchange  of  a 
capital  asset  that  produces  capital  gain,  or  a  transaction  that  produces  ordinary  income,  will  be 
determined  under  generally  applicable  principles.'*®^ 

Effective  Date 


The  proposal  applies  to  dispositions  after  December  31,  2017. 


A  transfer  by  giSj Jafeitance,  or  devise  is  not  included. 

Sec.  12.15(a). 

Sec.  12.15(b). 

Sec  also  section  11 1 1  of  the  bill  (Certain  self-created  property  not  treated  as  a  capital  asset). 
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13.  Repeal  of  technical  termination  of  partnerships 

Present  Law 


A  partnership  is  considered  as  terminated  under  specified  circumstances.'*^^  Special  rules 
apply  in  the  case  of  the  merger,  consolidation,  or  division  of  a  partnership. 

A  partnership  is  treated  as  terminated  if  no  part  of  any  business,  financial  operation,  or 
venture  of  the  partnership  continues  to  be  carried  on  by  any  of  its  partners  in  a  partnership.'*^^ 

A  partnership  is  also  treated  as  terminated  if  within  any  12-month  period,  there  is  a  sale 
or  exchange  of  50  percent  or  more  of  the  total  interest  in  partnership  capital  and  profits. '*^^  This 
is  sometimes  referred  to  as  a  technical  termination.  Under  regulations,  the  technical  termination 
gives  rise  to  a  deemed  contribution  of  all  the  partnership’s  assets  and  liabilities  to  a  new 
partnership  in  exchange  for  an  interest  in  the  new  partnership,  followed  by  a  deemed  distribution 
of  interests  in  the  new  partnership  to  the  purchasing  partners  and  the  other  remaining  partners.'*^’ 

The  effect  of  a  technical  termination  is  not  necessarily  the  end  of  the  partnership’s 
existence,  but  rather  the  termination  of  some  tax  attributes.  Upon  a  technical  termination,  the 
partnership’s  taxable  year  closes,  potentially  resulting  in  short  taxable  years. '*^^  Partnership-level 
elections  generally  cease  to  apply  following  a  technical  termination.  A  technical  termination 
generally  results  in  the  restart  of  partnership  depreciation  recovery  periods. 

of  Proposal 

The  proposal  repeals  the  sec^^’iOi^]^0:)(B)  rule  providing  for  technical  terminations  of 
partnerships.  The  proposal  does  non^^^'i^S^resent-law  rule  of  section  708(b)(1)(A)  that  a 
partnership  is  considered  as  terminated  if  no  part  of  any  business,  financial  operation,  or  venture 
of  the  partnership  continues  to  be  carried  on  by  any  of  its  partners  in  a  partnership. 

Effective  Date 


The  proposal  applies  to  partnership  taxable  years  beginning  after  December  31,  2017. 


Sec,  708(bX]'). 

Sec.  708(bXi2).  Mergers,  eonsolidations,  and  divisions  of  partnerships  take  either  an  assets-over  form 
or  an  assets-up  fortn  pursuant  to  Treas.  Reg.  see.  1.708-l(e). 

See.  708(b)(1)(A). 

See.  708(b)(1)(B). 

Treas.  Reg.  see.  1.708- 1(b)(4). 

See.  706(e)(1);  Treas.  Reg.  see.  1.708-l(b)(.3). 
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E.  Reform  of  Business  Credits 


1.  Repeal  of  credit  for  clinical  testing  expenses  for  certain  drugs  for  rare  diseases  or 
conditions 


Present  Law 


Section  45C  provides  a  50-percent  business  tax  credit  for  qualified  clinical  testing 
expenses  incurred  in  testing  of  certain  drugs  for  rare  diseases  or  conditions,  generally  referred  to 
as  “orphan  drugs.”  Qualified  clinical  testing  expenses  are  costs  incurred  to  test  an  orphan  drug 
after  the  drug  has  been  approved  for  human  testing  by  the  Food  and  Drug  Administration 
(“FDA”)  but  before  the  drug  has  been  approved  for  sale  by  the  FDA."*^^  A  rare  disease  or 
condition  is  defined  as  one  that  ( 1 )  affects  fewer  than  200,000  persons  in  the  United  States,  or 
(2)  affects  more  than  200,000  persoDiS,  butfo.*:  whscb  djeiS  iSfio  reasonable  expectation  that 
businesses  could  recoup  the  costs  of  devefeping  a  drugiforsuch  disease  or  condition  from  sales 
in  the  United  States  of  the  drug.^*^ 

Amounts  included  in  computing  Section  are  excluded  from  the 

computation  of  the  research  credit  uSd-ft  ss^or? 

of  Ftroposal 

This  proposal  repeals  fJTiiii^dit  for  qualified  clinical  testing  expenses. 

Effective  Date 

The  psoposal  appIie'sii«3Et£SBlints  paid  or  incurred  in  taxable  years  beginning  after 
December  3J ,  !2Cil7. 

2.  Repeal  of  ew??jSi'®ysr-p^ii?vide<l  child  care  credit 

Present  Law 


Taxpayers  are  eligible  for  a  tax  credit  equal  to  25  percent  of  qualified  expenditures  for 
employee  child  10  percent  of  qualified  expenditures  for  child  care  resource  and  referral 

services.  The  maig^jsjKtn  total  credit  that  may  be  claimed  by  a  taxpayer  may  not  exceed  $  1 50,000 
per  taxable  year.  ’I  he  credit  is  part  of  the  general  business  credit. 


Sec.  45C(b). 
Sec.  45C(d). 
5®'  Scc.45C(c). 
Scc..38(b)(15) 
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Qualified  child  care  expenditures  generally  include  costs  paid  or  incurred:  (1)  to  acquire, 
construct,  rehabilitate  or  expand  property  that  is  to  be  used  as  part  of  the  taxpayer’s  qualified 
child  care  facility;  (2)  for  the  operation  of  the  taxpayer’s  qualified  child  care  facility,  including 
the  costs  of  training  and  certain  compensation  for  employees  of  the  child  care  facility,  and 
scholarship  programs;  or  (3)  under  a  contract  with  a  qualified  child  care  facility  to  provide  child 
care  services  to  employees  of  the  taxpayer.  To  be  a  qualified  child  care  facility,  the  principal  use 
of  the  facility  must  be  for  child  care  (unless  it  is  the  principal  residence  of  the  taxpayer),  and  the 
facility  must  meet  all  applicable  State  and  local  laws  and  regulations,  including  any  licensing 
laws. 


Qualified  child  care  expenditures  for  resource  and  referral  services  include  amounts  paid 
under  contract  to  provide  child  care  resource  and  referral  services  to  a  taxpayer’s  sjsjjployees. 

Description  of  Proposal 

The  proposal  repeals  the  credit  for  qualified  child  care  expenditures  and  qualified  child 
care  expenditures  for  resource  and  referral  services. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,, 


3.  Repeal  of  rehabilitation  credit 


Present  Law 


Section  47  provides  a  two-tier  tax  credit  for  rehabilitation  expenditures. 

A  20-percent  credit  is  provided  for  qualified  rehabilitation  expenditures  with  respect  to  a 
certified  historic  structure.  For  this  purpose,  a  certified  historic  structure  means  any  building  that 
is  listed  in  the  National  Register,  or  that  is  located  in  a  registered  historic  district  and  is  certified 
by  the  Secretary  of  the  Interior  to  the  Secretary  of  the  Treasury  as  being  of  historic  significance 
to  the  district. 

A  10-percent  credit  is  provided  for  qualified  rehabilitation  expenditures  with  respect  to  a 
qualified  rehabilitated  building,  which  generally  means  a  building  that  was  first  placed  in  service 
before  1936.  A  pre-1936  building  must  meet  requirements  with  respect  to  retention  of  existing 
external  walls  and  internal  structural  framework  of  the  building  in  order  for  expenditures  with 
respect  to  it  to  qualify  for  the  10-percent  credit.  A  building  is  treated  as  having  met  the 
substantial  rehabilitation  requirement  under  the  1 0-percent  credit  only  if  the  rehabilitation 
expenditures  during  the  24-month  period  selected  by  the  taxpayer  and  ending  within  the  taxable 
year  exceed  the  greater  of  (1)  the  adjusted  basis  of  the  building  (and  its  structural  components), 
or  (2)  $5,000. 


In  addition,  a  depreciation  deduction  (or  amortization  in  lieu  of  depreciation)  must  be  allowable  wilh 
respect  to  the  property  and  the  property  must  not  be  part  of  the  principal  residence  of  the  taxpayer  or  any  employee 
of  the  taxpayer. 
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The  provision  requires  the  use  of  straight-line  depreciation  or  the  alternative  depreciation 
system  in  order  for  rehabilitation  expenditures  to  be  treated  as  qualified  under  the  provision. 

Description  of  Proposal 

The  proposal  repeals  the  rehabilitation  credit. 

Effective  Date 


The  proposal  applies  amounts  paid  or  incurred  after  December  3 1 ,  20 1 7.  A  transition 
rule  provides  that  in  the  case  of  qualified  rehabilitation  expenditures  (within  the  meaning  of 
present  law),  with  respect  to  any  building  owned  or  leased  by  the  taxpayer  at  all  times  on  and 
after  January  1,  2018,  the  24-month  period  selected  by  the  taxpayer  (under  section  47(c)(1)(C)) 
is  to  begin  not  later  than  the  end  of  the  1 80-day  period  beginning  on  the  date  of  the  enactment  of 
the  Act,  and  the  amendments  made  by  the  proposal  apply  to  such  expenditures  paid  or  incurred 
after  the  end  of  the  taxable  year  in  which  such  24-month  period  ends. 

4.  Repeal  of  work  opportunity  tax  credit 

Present  Law 


In  general 


The  work  opportunity  tax  credit  is  available  on  an  elective  basis  for  employers  hiring 
individuals  from  one  or  more  of  ten  targeted  groups.  The  amount  of  the  credit  available  to  an 
employer  is  determined  by  the  amount  of  qualified  wages  paid  by  tine  employer.  Generally, 
qualified  wages  consist  of  wages  attributable  to  services  rendes'ed  by  a  member  of  a  targeted 
group  during  the  one-year  period  beginning  with  the  day  the  individual  begins  work  for  the 
employer  (two  years  in  the  case  of  an  individual  in  the  long-term  family  assistance  recipient 
category). 


Targeted  groups  eligible  for  the  credit 


Generally,  an  employer  is  eligible  for  the  credit  only  for  quali&^?wages  paid  to  members 
of  a  targeted  group.  These  targeted  groups  are:  (1)  Families  receiving  TANF;  (2)  Qualified 
veterans;  (3)  Qualified  ex-felons;  (4)  Designated  community  residents;  (5)  Vocational 
rehabilitation  referrals;  (6)  Qualified  summer  youth  employees;  (7)  Qualified  food  and  nutrition 
recipients;  (8)  Qualified  SSI  recipients;  (9)  Long-term  family  assistance  recipients;  and 
(10)  Qualified  long-term  unemployment  recipients. 


Qualified  wages 

Generally,  qualified  wages  are  defined  as  cash  wages  paid  by  the  employer  to  a  member 
of  a  targeted  group.  The  employer’s  deduction  for  wages  is  reduced  by  the  amount  of  the  credit. 

For  purposes  of  the  credit,  generally,  wages  are  defined  by  reference  to  the  FUTA 
definition  of  wages  contained  in  section  3306(b)  (without  regard  to  the  dollar  limitation  therein 
contained).  Special  rules  apply  in  the  case  of  certain  agricultural  labor  and  certain  railroad  labor. 
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Calculation  of  the  credit 


The  credit  available  to  an  employer  for  qualified  wages  paid  to  members  of  all  targeted 
groups  (except  for  long-term  family  assistance  recipients  and  qualified  veterans)  equals 
40  percent  (25  percent  for  employment  of  4^  f^urs  or  less)  of  qualified  first-year  wages. 
Generally,  qualified  first-year  wages  are  wages  (not  in  excess  of  $6,000)  attributable  to 

service  rendered  by  a  member  of  a  targeted  group  during  the  one-year  period  beginning  with  the 
day  the  individual  began  work  for  the  employer.  Therefore,  the  maximum  credit  per  employee  is 
$2,400  (40  percent  of  the  first  $6,000  of  qualified  first-year  wages).  With  respect  to  qualified 
summer  youth  employees,  the  maximum  credit  is  $1,200  (40  percent  of  the  first  $3,000  of 
qualified  first-year  wages).  Except  for  long-term  family  assistance  recipients,  no  credit  is 
allowed  for  secoiid-year  wages. 

In  the  case  of  long-term  family  assistance  recipients,  the  credit  equals  40  percent 
(25  percent  for  employment  of  400  hours  or  less)  of  $10,000  for  qualified  first-year  wages  and 
50  percent  of  the  first  $10,000  of  qualified  second-year  wages.  Generally,  qualified  second-year 
wages  are  qualified  wages  (not  in  excess  of  $10,000)  attributable  to  service  rendered  by  a 
member  of  the  long-term  family  assistance  category  during  the  one-year  period  beginning  on  the 
day  after  the  one-year  period  beginning  with  the  day  the  individual  began  work  for  the  employer. 
Therefore,  the  maximum  credit  per  employee  is  $9,000  (40  percent  of  the  first  $  1 0,000  of 
qualified  first-year  wages  plus  50  percent  of  the  first  $10,000  of  qualified  second-year  wages). 

In  the  case  of  a  qualified  veterans,  the  credit  is  calculated  as  follows;  (1)  in  the  case  of  a 
qualified  veteran  who  was  eligible  to  receive  assistance  under  a  supplemental  nutritional 
assistance  program  (for  at  least  a  three-month  period  during  the  year  prior  to  the  hiring  date)  the 
employer  is  entitled  to  a  maximum  credit  of  40  percent  of  $6,000  of  qualified  first-year  wages; 
(2)  in  the  case  of  a  qualified  veteran  who  is  entitled  to  compei||^^i^  for  a  service  connected 
disability,  who  is  hired  within  one  year  of  discharge,  the  empk^^^  entitled  to  a  maximum 
credit  of  40  percent  of  $12,000  of  qualified  first-year  wages;  (^T^%e  case  of  a  qualified  veteran 
who  is  entitled  to  compensation  for  a  service  connected  disability,  and  who  has  been 
unemployed  for  an  aggregate  of  at  least  six  months  during  the  one-year  period  ending  on  the 
hiring  date,  the  employer  is  entitled  to  a  maximum  credit  of  40  percent  of  $24,000  of  qualified 
first-year  wages;  (4)  in  the  case  of  a  qualified  veteran  unemployed  for  at  least  four  weeks  but  less 
than  six  months  (whether  or  not  consecutive)  during  the  one-year  period  ending  on  the  date  of 
hiring,  the  maximum  credit  equals  40  percent  of  $6,000  of  qualified  first-year  wages;  and  (5)  in 
the  case  of  a  qualified  veteran  unemployed  for  at  least  six  months  (whether  or  not  consecutive) 
during  the  one-year  period  ending  on  the  date  of  hiring,  the  maximum  credit  equals  40  percent  of 
$14,000  of  qualified  first-year  wages. 

Expiration 

The  work  opportunity  tax  credit  is  not  available  with  respect  to  wages  paid  to  individuals 
who  begin  work  for  an  employer  after  December  3 1 , 201 9. 

Description  of  Proposal 

The  proposal  repeals  the  work  opportunity  tax  credit. 
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Effective  Date 


The  proposal  applies  to  amounts  paid  or  incurred  to  individuals  who  begin  work  for  the 
employer  after  December  3 1 , 20 1 7. 

5.  Repeal  of  deduction  for  certain  unused  business  credits 

Present  Law 


The  general  business  credit  (“GBC”)  consists  of  various  individual  tax  credits  allowed 
with  respect  to  certain  qualified  expenditures  and  activities.  In  general,  the  various  individual 
tax  credits  provisions  that  prohibit  “double  benefits,”  either  by  denying  deductions  in  the 

case  of  expgiitli'ire-related  credits  or  by  requiring  income  inclusions  in  the  case  of  activity- 
relat^  sri^dits.  Unused  credits  may  be  carried  back  one  year  and  carried  forward  20  years. 

Section  196  allows  a  deduction  to  the  extent  that  certain  portions  of  the  GBC  expire 
unused  after  the  end  of  the  carry  forward  period.  In  general,  100  percent  of  the  unused  credit  is 
allowed  as  a  deduction  in  the  taxable  year  after  such  credit  expired.  However,  with  respect  to  the 
investment  credit  determined  under  section  46  (other  than  the  rehabilitation  credit)  and  the 
research  credit  determined  under  section  41(a)  (for  a  taxable  year  beginning  before  January  1, 
1990),  section  196  limits  the  deduction  to  50  percent  of  such  unused  credits. 

Description  of  Proposal 

This  proposal  repeals  the  deduction  for  certain  unused  business  credits. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

6.  Termination  of  new  markets  tax  credit 

Present  Law 


Section  45 D  provides  a  new  markets  tax  credit  for  qualified  equity  investments  made  to 
acquire  stock  in  a  corporation,  or  a  capital  interest  in  a  partnership,  that  is  a  qualified  community 
development  entity  (“CDE”).^”^  The  amount  of  the  credit  allowable  to  the  investor  (either  the 
original  purchaser  or  a  subsequent  holder)  is  ( 1 )  a  five-percent  credit  for  the  year  in  which  the 
equity  interest  is  purchased  from  the  CDE  and  for  each  of  the  following  two  years,  and  (2)  a  six- 

Sec.  38. 

Sec.  39. 

See.  196(d). 

Section  45D  was  added  by  section  121(a)  of  the  Community  Renewal  Tax  Relief  Act  of  2000,  Pub.  L. 
No.  106-554. 
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percent  credit  for  each  of  the  following  four  years.  The  credit  is  determined  by  applying  the 
applicable  percentage  (five  or  six  percent)  to  the  amount  paid  to  the  CDE  for  the  investment  at 
its  original  issue,  and  is  available  to  the  taxpayer  who  holds  the  qualified  equity  investment  on 
the  date  of  the  initial  investment  or  on  the  respective  anniversary  date  that  occurs  during  the 
taxable  year.^®^  The  credit  is  recaptured  if  at  any  time  during  the  seven-year  period  that  begins 
on  the  date  of  the  original  issue  of  the  investment  the  entity  (1 )  ceases  to  be  a  qualified  CDE, 

(2)  the  proceeds  of  the  investment  cease  to  be  used  as  required,  or  (3)  the  equity  investment  is 
ledeenied.^'” 

A  qualified  CDE  is  any  domestic  corporation  or  partnership:  (1)  whose  primary  mission 
is  serving  or  providing  investment  capital  for  low-income  communities  or  low-income  persons; 
(2)  that  maintains  accountability  to  residents  of  low-income  communities  by  their  representation 
on  any  governing  board  of  or  any  advisory  board  to  the  CDE;  and  (3)  that  is  certified  by  the 
Secretary  as  being  a  qualified  CDE.^' '  A  qualified  equity  investment  means  stock  (other  than 
nonqualified  preferred  stock)  in  a  corporation  or  a  capital  interest  in  a  partnership  that  is  acquired 
at  its  original  issue  directly  (or  through  an  underwriter)  from  a  CDE  for  cash,  and  includes  an 
investment  of  a  subsequent  purchaser  if  such  investment  was  a  qualified  equity  investment  in  the 
hands  of  the  prior  holder.®*^  Substantially  all  of  the  investment  proceeds  must  be  used  by  the 
CDE  to  make  qualified  low-income  community  investments  and  the  investment  must  be 
designated  as  a  qualified  equity  investment  by  the  CDE.  For  this  purpose,  qualified  low-income 
community  investments  include:  (1)  capital  or  equity  investments  in,  or  loans  to,  qualified  active 
low-income  community  businesses;  (2)  certain  financial  counseling  and  other  services  to 
businesses  and  residents  in  low-income  communities;  (3)  the  purchase  from  another  CDE  of  any 
loan  made  by  such  entity  that  is  a  qualified  low-income  community  investment;  or  (4)  an  equity 
investment  in,  or  loan  to,  another  CDE.^'-^ 

A  “low-income  community”  is  a  population  census  tract  with  either  ( 1 )  a  poverty  rate  of 
at  least  20  percent  or  (2)  median  family  income  which  does  not  exceed  80  percent  of  the  greater 
of  metropolitan  area  median  family  income  or  statewide  median  family  income  (for  a  non¬ 
metropolitan  census  tract,  does  not  exceed  80  percent  of  statewide  median  family  income).  In 
the  case  of  a  population  census  tract  located  within  a  high  migration  rural  county,  low-income  is 
defined  by  reference  to  85  percent  (as  opposed  to  80  percent)  of  statewide  median  family 
income. For  this  purpose,  a  high  migration  rural  county  is  any  county  that,  during  the  20-year 
period  ending  with  the  year  in  which  the  most  recent  census  was  conducted,  has  a  net  out- 


Sec.  45D(a)(2) 
Sec.  45D(a)(.3) 
510  45D(g). 

Sec.  45D(c). 

’’2  Sec.  45D(b). 

’'3  Sec.  45D(d). 
Sec.  45D(e). 
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migration  of  inhabitants  from  the  county  of  at  least  10  percent  of  the  population  of  the  county  at 
the  beginning  of  such  period. 

The  Secretary  is  authorized  to  designate  “targeted  populations”  as  low-income 
communities  for  purposes  of  the  new  markets  tax  credit.^'^  For  this  purpose,  a  “targeted 
population”  is  defined  by  reference  to  section  103(20)  of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of  1994^'®  (the  “Act”)  to  mean  individuals,  or  an  identifiable 
group  of  individuals,  including  an  Indian  tribe,  who  are  low-income  persons  or  otherwise  lack 
adequate  access  to  loans  or  equity  investments.  Section  103(17)  of  the  Act  provides  that  “low- 
income”  means  (1)  for  a  targeted  population  within  a  metropolitan  area,  less  than  80  percent  of 
the  area  median  family  income;  and  (2)  for  a  targeted  population  within  a  non-metropolitan  area, 
less  than  the  greater  of  80  percent  of  the  area  median  family  income  or  80  percent  of  the 
statewide  non-metropolitan  area  median  family  income.  A  targeted  population  is  not  required  to 
be  within  any  census  tract.  In  addition,  a  population  census  tract  with  a  population  of  less  than 
2,000  is  treated  as  a  low-income  community  for  purposes  of  the  credit  if  such  tract  is  within  an 
empowerment  zone,  the  designation  of  which  is  in  effect  under  section  1391,  and  is  contiguous 
to  one  or  more  low-income  communities. 

A  qualified  active  low-income  community  business  is  defined  as  a  business  that  satisfies, 
with  respect  to  a  taxable  year,  the  following  requirements;  (1)  at  least  50  percent  of  the  total 
gross  income  of  the  business  is  derived  Ifom  the  active  conduct  of  trade  or  business  activities  in 
any  low-income  community;  (2)  a  substantial  portion  of  the  tangible  property  of  the  business  is 
used  in  a  low-income  community;  (3)  a  substantial  portion  of  the  services  performed  for  the 
business  by  its  employees  is  performed  in  a  low-income  community;  and  (4)  less  than  five 
percent  of  the  average  of  the  aggregate  unadjusted  bases  of  the  property  of  the  business  is 
attributable  to  certain  financial  property  or  to  certain  collectibles. 

The  maximum  annual  amount  of  qualified investments  is  $3.5  billion  for  calendar 
years  2010  through  2019.  No  amount  of  unused  allocation  limitation  may  be  carried  to  any 
calendar  year  after  2024. 


Description  of  Proposal 

This  proposal  provides  that  the  new  t)tliiir^^ets  tax  credit  limitation  is  zero  for  calendar  year 
2018  and  thereafter  and  no  amount  of  unusf<^  ^vilification  limitation  may  be  carried  to  any 
calendar  year  after  2022.  ^ 

Effective  Date 


The  proposal  applies  to  calendar  years  beginning  after  December  31,  2017. 


Sec.  45D(e)(2). 

Pub.  L.  No.  103-325. 
5'^  Sec.  45D(d)(2). 
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7.  Repeal  of  credit  for  expenditures  to  provide  access  to  disabled  individuals 


Present  Law 

Section  44  provides  a  5C-peircent  credit  for  eligible  access  expenditures  paid  or  incurred 
by  eligible  srn^l  buginess  forth©  taxable  year.  The  credit  is  limited  to  eligible  access 
,  e^^ceedicg  S250  but  not  exceeding  $10,500.  The  credit  is  part  of  the  general 

■  businesa  .credit. 

EBgibie  access  expwtditees* generally  means  amounts  paid  or  incurred  by  an  eligible 
yrisboaii  business  to  comply  with  raquiyements  under  the  Americans  with  Disabilities  Act  of 

These  include:  (1)  removal  of  architectural,  communication,  physical 

-■  Of  tfatiS|)OltatiQa  bartleos  yzhicli  prevent  a  business  from  being  usable  or  accessible  to  individuals 
with  dfesa^lities;^^*  (2)  provision  of  qualified  interpreters  or  other  effective  methods  of  making 
aurally-'itklivered  materials  available  to  individuals  with  hearing  impairments;  (3)  provision  of 
qualified  readers,  taped  texts,  or  other  effective  methods  of  making  visually-delivered  materials 
available  to  individuals  with  visual  impairments;  (4)  acquisition  or  modification  of  equipment  or 
devices  for  individuals  with  disabilities;  or  (5)  pravisioii  pf  other  similar  services,  modifications, 
materials  or  equipment.  ( i'*  = 

An  eligible  small  business  means  any  perspa  K^acts  application  of  section  44  and, 
during  the  preceding  taxable  year,  (1)  had  gross  exceeding  $1,000,000  or 

(2)  employed  not  more  than  30  full-time  employees. 

Description  of  Proposal 

The  proposal  repeals  the  credit  for  eligible  access  expenditures. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 


Sec.  38(b)(17). 

As  in  effect  on  November  5,  1990.  Sec.  44(c)(1). 

These  expenditures  must  be  reasonable  and  necessary,  excluding  those  unnecessary  to  accomplish  listed 
purposes,  and  meet  standards  set  forth  by  the  Secretary  and  the  Architectural  and  Transportation  Barriers 
CoiTtpliance  Board.  Sec.  44(c)(3)  and  (5). 

Expenses  related  to  this  removal  arc  not  eligible  in  connection  with  facilities  placed  in  service  after 
November  5,  1990.  Sec.  44(c)(4). 

For  this  definition,  an  employee  is  considered  full-time  if  employed  at  least  30  hours  per  week  for  20  or 
more  calendar  weeks  in  the  taxable  year. 
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8.  Modification  of  credit  for  portion  of  employer  social  security  taxes  paid  with  respect  to 
employee  tips 


Present  Law 


Credit 


Certain  food  or  beverage  establishments  may  elect  to  claim  a  business  tax  credit  equal  to 
an  employer’s  taxes  under  the  Federal  Insurance  Contributions  Act  (“FICA”)^^"*  paid  on  tips  in 
excess  of  those  treated  as  wages  for  purposes  of  meeting  the  minimum  wage  requirements  of  the 
Fair  Labor  Standards  Act  (the  “FLSA”)  as  in  effect  on  January  1,  2007.^^"*  The  credit  applies 
only  with  respect  to  FICA  taxes  paid  on  tips  received  from  customers  in  connection  with  the 
providing,  delivering,  or  serving  of  food  or  beverages  for  consumption  if  the  tipping  of 
employees  delivering  or  serving  food  or  beverages  by  customers  is  customary.  The  credit  is 
available  whether  or  not  the  tips  are  reported  or  a  percentage  of  gross  receipts  is  allocated 
(described  below).  No  deduction  is  allowed  for  any  amount  taken  into  account  in  determining 
the  tip  credit.  A  taxpayer  may  elect  not  to  have  the  credit  apply  for  a  taxable  year. 

Reporting  and  allocation  requirements 

Employees  are  required  to  report  monthly  tips  to  their  employer.  Certain  large^^^  food 
or  beverage  establishments  are  required  to  report  to  the  IRS  and  employees  various  information 
including  gross  receipts  of  the  establishment,  and  to  allocate  among  employees  who  customarily 
receive  tip  income  an  amount  equal  to  eight  percent  of  gross  receipts  in  excess  of  the  amount  of 
tips  reported  by  such  employees.^^’  Employee  tip  incope,  ifrat  is  reported  by  employees  is 
treated  as  employer-provided  wages  subject  to  FICA.  ^4. 

Description  of  Proi30.sai  ... 

The  proposal  revises  the  amount  of  the  credit  for  FICA  W^,  an  employer  pays  on  tips,  as 
an  amount  equal  to  the  employer’s  FICA  taxes  paid  on  tips  in  exosJss.of  tfrose  treated  as 
minimum  wages  under  the  FLSA  without  regard  to  the  January  1,  2007  dke.  For  2017,  this 
amount  is  $7.25.  In  addition,  the  credit  is  permitted  only  if  the  employer  satisfies  the  reporting 


FICA  taxes  consist  of  social  security  (OASDI,  or  old  age,  survivor,  and  disability  insurance)  and 
hospital  (Medicare)  taxes  imposed  on  employers  and  employees  w.iUi  respect  to  wages  paid  to  employees  under 
sections  3101-3128.  1,1  t: 

.1!  i 

Sec.  45B.  As  of  January  1 ,  2007,  the  Federal  nsiainBKXt.  wage  under  the  FLSA  was  $5.15  per  hour.  In 
the  case  of  tipped  employees,  the  FLSA  provided  that  the  nanimnni  wagc'could  be  reduced  to  $2. 1 3  per  hour  (that 
is,  the  employer  is  only  required  to  pay  cash  equal  to  $2.13  pO'l5jot3^)iiE'ibe  combination  of  tips  and  cash  income 
equaled  the  Federal  minimum  wage. 

Sec.  6053(a). 

52*  A  large  establishment  for  this  purpose  is  one  which  normally  employed  more  than  10  employees  on  a 
typical  business  day  during  the  preceding  calendar  year. 

522  Sec.  6053(c). 
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"  re4t^iS£a®nts  of  section  6053(c)  to  the  IRS  and  employees,  and  allocates  among  employees  who 
'  receive  tip  income  an  amount  equal  ^  percent  (rather  than  eiglit  percept)  of  gross 

excess  bf  the  amount  of  tips  reported  hy  sudi  employees.  The  ciairrsiiig  of  the  credit 
ivpstnPiits  elective.  However,  if  any  size  eligible  fdoa  Or  beverage  establishment  elects  to  claim 
the  FICA  tip  credit  for  any  taxable  year  after  the  proposal  takes  effect,  the  establishment  must 
satisfy  this  reporting  and  10  percent  allocation  requirement  for  that  taxable  year.  Reporting  and 
allocation  requirements  for  food  and  beverage  establishments  that  elect  not  to  claim  the  credit 
remain  unchanged. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 
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F.  Energy  Credits 


1.  Modifications  to  credit  for  electricity  produced  from  certain  renewable  resources 

Present  Law 


In  general 

An  income  tax  credit  is  allowed  for  the  production  of  electricity  from  qualified  energy 
resources  at  qualified  facilities  (the  ‘^mewaMe  electricity  production  credit”). Qualified 
energy  resources  comprise  wind,  closed-loop,  bfpmass,  open-loop  biomass,  geothermal  energy, 
municipal  solid  waste,  qualified  hydfqpow^r  prc^uction,  and  marine  and  hydrokinetic  renewable 
energy.  Qualified  facilities  are,  genefaHy,  fkjjlilties  that  generate  electricity  using  qualified 
energy  resources.  To  be  eligible  for  the  credit,  electricity  produced  from  qualified  energy 
resources  at  qualified  facilities  must  be  sold  by  the  taxpayer  to  an  unrelated  person. 


Summary  of  Credit  for  Electricity  Produced  from  Certain  Renewable  Resources 

Eligible  electricity  production 
activity  (sec.  45) 

Credit  amount  for  2017 
(cents  per  kilowatt-hour) 

Expiration* 

Wind 

2.4 

.Decethbei  3 1 , 2019 

Closed-loop  biomass 

2.4 

December  31, 2016 

Open-loop  biomass 

(including  agricultural  livestock  waste 

nuttieat  facilities) 

1.2 

December  31, 2016 

Geothennal 

2.4 

December  31, 2016 

Municipal  solid  waste 

(including  landfill  gas  facilities  and  trash 

combustion  facilities) 

1.2 

December  31, 2016 

Qualified  hydropower 

1.2 

December  3 1 , 2016 

Marine  and  hydrokinefe-:;:-^:^.!^ 

1.2 

December  31, 2016 

'  The  credit  expires  for  propg^  ^igJSj^^ction  of  which  bfegstts  after  this  date. 


The  credit  rate,  1 .5  cents  per  kilowatt-hour  (reduced  by  one-half  for  certain 

renewable  resources)  is  adjusted  annually  for  inflation. In  general,  the  credit  is  available  for 
electricity  produced  during  the  first  10  years  after  a  facility  has  been  placed  in  service. 


Sec.  45.  In  addition  to  the  renewable  electricity  production  credit,  section  45  also  provides  income  tax 
credits  for  the  production  of  Indian  coal  and  refined  coal  at  qualified  facilities. 

The  most  rcccnt:®flgi^n  adjustment  factors  can  be  in  IRS  Notice  2017-.1.3, 1.R.B.  2017-22,  May  .^0, 
2017.  ; 
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Taxpayers  may  also  elect  to  get  a  30-percent  investment  tax  credit  in  lieu  of  this  production  tax 
credit.  530 

Phase-down  for  wind  facilities 


In  the  case  of  wind  facilities,  the  available  production  tax  credit  or  investment  tax  credit 
is  reduced  by  20  percent  for  facilities  the  construction  of  which  begins  in  2017,  by  40  percent  for 
facilities  the  construction  of  which  begins  in  2018,  and  by  60  percent  for  facilities  the 
cons|meSion  of  which  begins  in  2019. 

Description  of  Proposal 

l!^  proposal  eliminates  the  inflation  adjustment  for  wind  facilities  the  construction  of 
which  begins  after  the  date  of  enactment.  Such  facilities  are  entitled  to  a  credit  of  1 .5  cents  per 
kilowatt-hour  {i.e.,  the  statutory  credit  rate  unadjusted  for  inflation).  Credits  remain  subject  to 
the  phase-down  based  on  the  year  construction  begins. 

The  proposal  adds  a  special  rule  for  determining  the  beginning  of  construction  of  a 
qualified  facility.  Under  the  proposal,  the  construction  of  any  facility,  modification, 
improvement,  addition,  or  other  property  is  not  treated  as  beginning  before  any  date  unless  there 
is  a  continuous  program  of  construction  which  begins  before  such  date  and  ends  on  the  date  that 
such  property  is  placed  in  service.  ' 

Effective  Date 

The  proposal  terminating  the  inflation  adjustment  applie;s  to  taxable  years  erldhig  after  the 
date  of  enactment. 

The  proposal  adding  a  special  rule  for  determining  the  beginning  of  constnictioh  of  a 
qualified  facility  applies  to  taxable  years  beginning  before,  on,  or  after  the  date  of  enactment. 

2.  Modification  of  the  energy  investment  tax  credit 

Present  Law 


In  general 

A  permanent,  nonrefundable,  lO-perceut  business  energy  credit^^*  is  allowed  for  the  cost 
of  new  property  that  is  equipment  that  either  (1)  uses  solar  energy  to  generate  electricity,  to  heat 
or  cool  a  structure,  or  to  provide  solar  process  heat  or  (2)  is  used  to  produce,  distribute,  or  use 
energy  derived  from  a  geothermal  depcisit,  but  only,  in  the  case  of  electricity  generated  by 
geothermal  power,  up  to  the  electric  traitstnission  stage.  Property  used  to  generate  energy  for  the 
purposes  of  heating  a  swimming  pool,  is  not  eligible  solar  energy  property. 


Sec.  48(a)(5). 
Sec.  48. 
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In  addition  to  the  permanent  credit,  temporary  investment  credits  are  available  for  a 
variety  of  renewable  and  alternative  energy  property.  The  rules  governing  these  temporary 
credits  are  described  below. 

The  energy  credit  is  a  component  of  the  general  business  credit.  An  unused  general 
business  credit  generally  may  be  carried  back  one  year  and  carried  forward  20  years.  The 
taxpayer’s  basis  la property  is  reduced  by  one-half  of  the  amount  of  the  credit  claimed.  For 
projects  whose  cGMsSmetion  time  is  expected  to  equal  or  exceed  two  years,  the  credit  may  be 
claimed  as  progress  expenditures  are  made  on  the  project,  rather  than  during  the  year  the 
property  is  placed  in  service  The  credit  is  allowed  against  the  alternative  minimum  tax. 

Solar  energy  property 

The  credit  rate  for  solar  energy  property  is  increased  to  30  percent  in  the  case  of  property 
the  construction  of  which  begins  before  January  1,  2020.  The  rate  is  increased  to  26  percent  in 
the  case  of  property  the  construction  of  which  begins  in  calendar  year  2020.  The  rate  is 
increased  to  22  percent  in  the  case  of  property  the  construction  of  which  begins  in  calendar  year 
2021.  To  qualify  for  the  enhanced  credit  rates,  the  property  must  be  placed  in  service  before 
Jamiary  I,  2024. 

Additionally,  equipment  that  uses  fiber-optic  distributed  sunlight  ("fiber  optic  solar")  to 
iliumiaate  the  inside  of  a  structure  is  solar  energy  property  eligible  for  the  30-percent  credit,  but 
only  for  property  placed  in  service  before  January  1,  201 7. 

Fuel  cell  property  and  microturbine  property 

The  energy  credit  applies  to  qualified  fuel  cell  power  plant  property,  but  only  for  periods 
prior  to  January  1,  2017.  The  credit  rate  is  30  percent. 

A  qualified  ftiel  cell  power  plant  is  an  integrated  system  composed  of  a  fuel  cell  stack 
assembly  and  associated  balance  of  plant  components  that  (1)  converts  a  fuel  into  electricity 
using  electrochemical  means,  and  (2)  has  an  electricity-only  generation  efficiency  of  greater  than 
30  percent  and  a  capacity  of  at  least  one-half  kilowatt.  The  credit  may  not  exceed  $1,500  for 
each  0.5  kilowatt  of  capacity. 

The  energy  credit  applies  to  qualifying  stationary  microturbine  power  plant  property  for 
periods  prior  to  January  1,  2017.  The  credit  is  limited  to  the  lesser  of  10  percent  of  the  basis  of 
the  property  or  $200  for  each  kilowatt  of  capacity. 

A  qualified  stationary  microturbine  power  plant  is  an  integrated  system  comprised  of  a 
gas  turbine  engine,  a  combustor,  a  recuperator  or  regenerator,  a  generator  or  alternator,  and 
associated  balance  of  pkiU  ctmtpcaaents  that  converts  a  fuel  into  electricity  and  thermal  energy. 
Such  system  also  includes  aJLsecoiidary  components  located  between  the  existing  infrastructure 


Sec.  38(b)(1). 
Sec.  39. 
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for  fuel  delivery  and  the  existing  infrastructure  for  power  distribution,  including  equipment  and 
controls  for  meeting  relevant  power  standards,  such  as  voltage,  frequency,  and  power  factors. 
Such  system  must  have  an  electricity-only  generation  efficiency  of  not  less  than  26  percent  at 
International  Standard  Organization  conditions  and  a  capacity  of  less  than  2,000  kilowatts. 

Geothermal  heat  pump  property 

The  energy  credit  applies  to  qualified  geothermal  heat  pump  property  placed  in  service 
prior  to  January  1,  2017.  The  credit  rate  is  10  percent.  Qualified  geothermal  heat  pump  property 
is  equipment  that  uses  the  ground  or  ground  water  as  a  thermal  energy  source  to  heat  a  structure 
or  as  a  thermal  energy  sink  to  cool  a  structure. 

Small  wind  property 

The  energy  credit  applies  to  qualified  small  wind  energy  property  placed  in  service  prior 
to  January  L,  2017.  The  credit  rate  is  30  percent.  Qualified  small  wind  energy  property  is 
property  that  rises  a  qualified  wind  turbine  to  generate  electricity.  A  qualifying  wind  turbine 
means  a  wind  turbine  of  100  kilowatts  of  rated  capacity  or  less. 

Combined  heat  and  power  property 

The  energy  credit  applies  to  combined  heat  and  power  (“CHP”)  property  placed  in 
service  prior  to  January  1,  2017.  The  credit  rate  is  10  percent. 

CHP  property  is  property:  (1)  that  uses  the  same  energy  source  for  the  simultaneous  or 
sequential  generation  of  electrical  power,  mechanical  shaft  power,  or  both,  in  combination  with 
the  generation  of  steam  or  other  forms  of  useful  thermal  energy  (including  heating  and  cooling 
applications);  (2)  that  has  an  electrical  capacity  of  not  more  than  50  megawatts  or  a  mechanical 
energy  capacity  of  not  more  than  67,000  horsepower  or  an  equivalent  combination  of  electrical 
and  mechanical  energy  capacities;  (3)  that  produces  at  least  20  percent  of  its  total  useful  energy 
in  the  form  of  thermal  energy  that  is  not  used  to  produce  electrical  or  mechanical  power,  and 
produces  at  least  20  percent  of  its  total  useful  enejigSit  i^  thp  of  electrical  or  mechanical 

power  (or  a  combination  thereof);  and  (4)  the  ener^,  y  percentage  of  which  exceeds 

60  percent.  CHP  property  does  not  include  prope^^iti^M  iafransport  the  energy  source  to  the 
generating  facility  or  to  distribute  energy  producf^'by  i^e.&^cility. 

The  otherwise  allowable  credit  with  respect  to  CHP  property  is  reduced  to  the  extent  the 
property  has  an  electrical  capacity  or  mechanical  capacity  in  excess  of  any  applicable  limits. 
Property  in  excess  of  the  applicable  limit  (15  megawatts  or  a  mechanical  energy  capacity  of 
more  than  20,000  horsepower  or  an  equivalent  combination  of  electrical  and  mechanical  energy 
capacities)  is  permitted  to  claim  a  fraction  of  the  otherwise  allowable  credit.  The  fraction  is 
equal  to  the  applicable  limit  divided  by  the  capacity  of  the  property.  For  example,  a 
45  megawatt  property  would  be  eligible  to  claim  15/45ths,  or  one  third,  of  the  otherwise 
allowable  credit.  Again,  no  credit  is  allowed  if  the  property  exceeds  the  50  megawatt  or 
67,000  horsepower  limitations  described  above. 

Additionally,  systems  whose  fuel  source  is  at  least  90  percent  open-loop  biomass  and  that 
would  qualify  for  the  credit  but  for  the  failure  to  meet  the  efficiency  standard  are  eligible  for  a 
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credit  that  is  reduced  in  proportion  to  the  degree  to  which  the  system  fails  to  meet  the  efficiency 
standard.  For  example,  a  system  that  would  otherwise  be  required  to  meet  the  60-percent 
efficiency  standard,  but  which  only  achieves  30-percent  efficiency,  would  be  permitted  a  credit 
equal  to  one-half  of  the  otherwise  allowable  credit  (i.e.,  a  5-percent  credit). 

Election  of  energy  credit  in  lieu  of  section  45  production  tax  credit 

A  taxpayer  may  make  an  irrevocable  election  to  have  the  property  dgbd  Jjp  ^^ffeun 
qualified  renewable  power  facilities  be  treated  as  energy  property  eligible  for  a  30-pefcent 
investment  credit  under  section  48.  For  this  purpose,  qualified  facilities  are  facilities  otherwise 
eligible  for  the  renewable  electricity  production  tax  credit  with  respect  to  which  no  credit  under 
section  45  has  been  allowed.  A  taxpayer  electing  to  treat  a  facility  as  energy  property  may  not 
claim  the  production  credit  under  section  45.  The  30-percent  credit  rate  phases  down  in  calendar 
years  2017,  2018,  and  2019. 


Description  of  Proposal 

The  proposal  extends  the  energy  credit  for  fiber  optic  solar,  fuel  cell,  microturbine, 
geothermal  heat  pump,  small  wind,  and  combined  heat  and  power  property.  In  each  case,  the 
credit  is  extended  for  property  the  construction  of  which  begins  before  January  1,  2022.  In  the 
case  of  fiber  optic  solar,  fuel  cell,  and  small  wind  property,  the  credit  rate  is  reduced  to 
26  percent  for  property  the  construction  of  which  begins  in  calendar  year  2020  and  to  22  percent 
for  property  the  construction  of  which  begins  in  calendar  year  202 1 .  Qualified  property  must  be 
placed  in  service  before  January  1, 2024. 

The  proposal  terminates  the  permanent  credits  for  solar  and  geothermal  property  the 
construction^^  pf  which  begins  after  December  31,  2027. 

The.|jy^Osal  adds  a  special  rule  for  determining  the  beginning  of  construction  of 
qualified  property.  Under  the  proposal,  the  construction  of  any  facility,  modification, 
improvement,  addition,  or  other  property  is  not  treated  as  beginning  before  any  date  unless  there 
is  a  continuous  program  of  construction  whieh  begins  before  such  date  and  ends  on  the  date  that 
such  property  is  placed  in  service. 


Effective  Date 


The  proposal  generally  applies  to  periods  after  December  3 1,  2016,  under  rules  similar  to 
the  rules  of  section  48(m),  as  in  effect  on  the  day  before  the  date  of  enactment  of  the  Revenue 
Reconciliation  Act  of  1990.  The  extension  of  the  credit  for  combined  heat  and  power  system 
property  applies  to  property  placed  in  service  after  December  31,  2016.  The  reduced  credit  rates 
and  the  termination  of  the  permanent  credits  are  effective  on  the  date  of  the  enactment  of  the 
proposal.  The  special  rule  for  determining  the  beginning  of  construction  of  qualified  property 
applies  to  taxable  years  beginning  before,  on,  or  after  the  date  of  enactment  of  the  proposal. 
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3.  Extension  and  phaseout  of  residential  energy  efficient  property 


Present  Law 


In  general 

Section  25D  provides  a  personal  tax  credit  for  the  purchase  of  qualified  solar  electric 
property  and  qualified  solar  water  heating  property  that  is  used  exclusively  for  purposes  other 
than  heating  swimming  pools  and  hot  tubs.  The  credit  is  equal  to  30  percent  of  qualifying 
expenditures. 

Section  25D  also  provides  a  30  percent  credit  for  the  purchase  of  qualified  geothermal 
heat  pump  property,  qualified  small  wind  energy  property,  and  qualified  fuel  cell  power  plants. 
The  credit  for  any  fuel  cell  may  not  exceed  $500  for  each  0.5  kilowatt  of  capacity. 

The  credit  is  nonrefiindable.  The  credit  with  respect  to  all  qualifying  property  may  be 
claimed  against  the  alternative  minimum  tax. 

With  the  exception  of  solar  property,  the  credit  expires  for  property  placed  in  service 
after  December  3 1 , 20 1 6.  In  the  case  of  qualified  solar  electric  property  and  solar  water  heating 
property,  the  credit  expires  for  property  placed  in  service  after  December  3 1 , 202 1 .  In  addition, 
the  credit  rate  for  such  solar  property  is  reduced  to  26  percent  for  property  placed  in  service  in 
calendar  year  2020  and  to  22  percent  for  property  placed  in  service  in  calendar  year  202 1 . 

Qualified  property 

Qualified  solar  electric  property  is  property  that  uses  solar  energy  to  generate  electricity 
for  use  in  a  dwelling  unit.  Qualifying  solar  water  heating  property  is  property  used  to  heat  water 
for  use  in  a  dwelling  unit  located  in  the  United  States  and  used  as  a  residence  if  at  least  half  of 
the  energy  used  by  such  property  for  such  purpose  is  derived  from  the  sun. 

A  qualified  fuel  cell  power  plant  is  an  integrated  system  comprised  of  a  fuel  cell  stack 
assembly  and  associated  balance  of  plant  components  that  (1)  converts  a  fuel  into  electricity 
using  electrochemical  means,  (2)  has  an  electricity-only  generation  efficiency  of  greater  than 
30  percent,  and  (3)  has  a  nameplate  capacity  of  at  least  0.5  kilowatt.  The  qualified  fuel  cell 
power  plant  must  be  installed  on  or  in  connection  with  a  dwelling  unit  located  in  the  United 
States  and  used  by  the  taxpayer  as  a  principal  residence. 

Qualified  small  wind  energy  property  is  property  that  uses  a  wind  turbine  to  generate 
electricity  for  use  in  a  dwelling  unit  located  in  the  United  States  and  used  as  a  residence  by  the 
taxpayer. 

Qualified  geothermal  heat  pump  property  means  any  equipment  which  (1)  uses  the 
ground  or  water  as  a  thermal  energy  source  to  heat  the  dwelling  onil  or  as  a  thermal 

energy  sink  |o  cool  such  dwelling  unit,  (2)  meets  the  requirements  of  the  Energy  Star  program 
which  are  in  effect  at  the  time  that  the  expenditure  for  such  equipment  is  made,  and  (3)  is 
installed  on  or  in  connection  with  a  dwelling  unit  located  in  the  United  States  and  used  as  a 
residence  by  the  taxpayer. 
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Additional  rules 


The  depreciable  basis  of  the  Reduced  by  the  amount  of  the  credit. 

Expenditures  for  labor  costs  allocable preparation,  assembly,  or  original  installation  of 
property  eligible  for  the  credit  are  eligible  expenditures. 


Special  proration  rules  apply  in  the  case  of  jointly  owned  property,  condominiums,  and 
tenant-stockholders  in  cooperative  housing  corporations.  If  less  than  80  percent  of  the  property 
is  used  for  nonbusiness  purposes,  only  that  portion  of  expenditures  that  is  used  for  nonbusiness 
purposes  is  taken  into  account. 

Bi-r rnption  of  Proposal 

The  prc^io'saj  extends  the  residential  energy  efficient  property  credit  with  respect  to  non- 
solar  qualified  through  December  3 1 , 202 1 .  The  credit  rate  for  such  property  is  reduced 

to  26  perceiJt  property  placed  in  service  in  calendar  year  2020  and  to  22  percent  for  property 
placed  in  serv;ie#  i|s  calendar  year  202 1 . 

:  I'  t 

Effective  Date 


The  proposal  applies  to  property  placed  in  service  after  December  31, 2016. 


4.  Repeal  of  enhanced  oifjtietsfvoiry  credit 

Present  Law 


Section  43  pro#!^'!^  I5;f»e^cent  credit  for  expenses  associated  with  an  enhanced  oil 
recovery  (“EOR”)  project.  Qualified  EOR  costs  following  designated  expenses 

associated  with  an  EOR  project:  (1)  amounts  paid  depreciable  tangible  property; 

(2)  intangible  drilling  and  development  expenses:  {3)  t^ii^rf-jnjectant  expenses;  and 
(4)  construction  costs  for  certain  Alaskan  natural facilities.  An  EOR  project  is 
generally  a  project  that  involves  increasing  the  atheUYif  HjffCeoverable  domestic  crude  oil  through 
the  use  of  one  or  more  tertiary  recovery  methods  (as  defined  in  section  193(b)(3)),  such  as 
injecting  steam  or  carbon  dioxide  into  a  well  to  effect  oil  displacement.  The  credit  is  reduced  as 
the  price  of  oil  exceeds  a  certain  threshold. 


Description  of  Proposal 

The  proposal  repeals  the  enhanced  oil  recovery  credit. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 
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5.  Repeal  of  credit  for  producing  oil  and  gas  from  marginal  wells 


Present  Law 


Section  451  provides  a  $3-per-barrel  credit  for  the  production  of  crude  oil  and  a  $0.50 
credit  per  1,000  cubic  feet  of  qualified  natural  gas  production.  In  both  cases,  the  credit  is 
available  only  for  production  from  a  “qualified  marginal  well.” 

A  qualified  marginal  well  is  defined  as  a  domestic  well:  (1)  production  from  which  is 
treated  as  marginal  production  for  purposes  of  the  Code’s  percentage  depletion  rules;  or  (2)  that 
during  the  taxable  year  had  average  daily  production  of  not  more  than  25  barrel  equivalents  and 
produces  water  at  a  rate  of  not  less  than  95  percent  of  total  well  effluent.  The  maximum  amount 
of  production  on  which  credit  could  be  claimed  is  1 ,095  barrels  or  barrel  equivalents. 

The  credit  is  not  available  to  production  occurring  if  the  reference  price  of  oil  exceeds 
$18  ($2.00  for  natural  gas).  The  credit  is  reduced  proportionately  for  reference  prices  between 
$15  and  $18  ($1.67  and  $2.00  for  natural  gas). 

The  credit  is  treated  as  a  general  business  credit.  Unused  credits  can  be  carried  back  for 
up  to  five  years  rather  than  the  generally  applicable  carryback  period  of  one  year.  The  credit  is 
indexed  for  inflation. 


Description  of  Proposal 

The  proposal  repeals  the  credit  for  producing  oil  and  gas  from  marginal  wells. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

6.  Modifications  of  credit  for  production  from  advanced  nuclear  power  facilities 

Present  Law 


Taxpayers  prodflOfeg  electricity  at  a  qualifying  advanced  nuclear  power  facility  may 
claim  a  credit  equal  to  L^c^Hts  per  kilowatt-hour  of  electricity  produced  for  the  eight- year 
period  starting  when  thd  facility  is  placed  in  service.  The  aggregate  amount  of  credit  that  a 
taxpayer  may  claim  in  any  year  during  the  eight-year  period  is  subject  to  limitation  based  on 
allocated  capacity  and  an  annual  limitation  as  described  below. 

An  advanced  nuclear  facility  is  any  nuclear  facility  for  the  production  of  electricity,  the 
reactor  design  for  which  was  approved  after  1993  by  the  Nuclear  Regulatory  Commission.  For 


Sec.  45J.  The  1 .8-ccnts  credit  a3[rifcn.K;^  is  reduced,  but  not  below  zero,  if  the  annual  average  contract 
price  per  kilowatt-hour  of  electricity  generated  from  advanced  nuclear  power  facilities  in  the  preceding  year  exceeds 
eight  cents  per  kilowatt-hour.  The  eight-cent  price  comparison  level  is  indexed  for  inflation  after  1992  (12.6  cents 
for  2017). 
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this  purpose,  a  qualifying  advanced  nuclear  facility  does  not  include  any  facility  for  which  a 
substantially  similar  design  for  a  facility  of  comparable  capacity  was  approved  before  1 994. 

A  qualifying  advanced  nuclear  facility  is  an  advanced  nuclear  facility  for  which  the 
taxpayer  has  received  an  allocation  of  megawatt  capacity  from  the  Secretary  of  the  Treasury 
(“the  Secretary”)  and  is  placed  in  service  before  January  1,  202 1 .  The  taxpayer  may  only  claim 
credit  for  production  of  electricity  equal  to  the  ratio  of  the  allocated  capacity  that  the  taxpayer 
receives  from  the  Secretary  to  the  rated  nameplate  capacity  of  the  taxpayer’s  facility.  For 
example,  if  the  taxpayer  receives  an  allocation  of  750  megawatts  of  capacity  from  the  Secretary 
and  the  taxpayer’s  facility  has  a  rated  nameplate  capacity  of  1,000  megawatts,  then  the  taxpayer 
may  claim  three-quarters  of  the  otherwise  allowable  credit,  or  1 .35  cents  per  kilowatt-hour,  for 
each  kilowatt-hour  of  electricity  produced  at  the  facility  (subject  to  the  annual  limitation 
described  below).  The  credit  is  restricted  to  6,000  megawatts  of  national  capacity.  Once  that 
limitation  has  been  reached,  the  Secretary  may  make  no  additional  allocations.  Treasury 
guidance  required  allocation  applications  to  be  filed  before  February  1, 2014.^'*^ 

A  taxpayer  operating  a  qualified  facility  may  claim  no  more  than  $125  million  in  tax 
credits  per  1,000  megawatts  of  allocated  capacity  in  any  one  year  of  the  eight-year  credit  period. 
If  the  taxpayer  operates  a  1,350  megawatt  rated  nameplate  capacity  system  and  has  received  an 
allocation  from  the  Secretary  for  1,350  megawatts  of  capacity  eligible  for  the  credit,  the 
taxpayer’s  annual  limitation  on  credits  that  may  be  claimed  is  equal  to  1 .35  times  $125  million, 
or  $168.75  million.  If  the  taxpayer  operates  a  facility  with  a  nameplate  rated  capacity  of 
1,350  megawatts,  but  has  received  an  allocation  from  the  Secretary  for  750  megawatts  of  credit 
eligible  capacity,  then  the  two  limitations  apply  such  that  the  taxpayer  may  claim  a  credit 
effectively  equal  to  one  cent  per  kilowatt-hour  of  electricity  produced  (calculated  as  described 
above)  subject  to  an  annual  credit  limitation  of  $93.75  million  in  credits  (three-quarters  of 
$125  million). 

The  credit  is  part  of  the  general  business  credit. 

Description  of  Proposal 

The  proposal  modifies  the  national  megawatt  capacity  limitation  for  the  advanced  nuclear 
power  production  credit.  To  the  extent  any  amount  of  the  6,000  megawatts  of  authorized 
capacity  remains  unutilized,  the  proposal  requires  the  Secretary  to  allocate  such  capacity  first  to 
facilities  placed  in  service  before  the  year  2021,  to  the  extent  such  facilities  did  not  receive  an 
allocation  equal  to  their  full  nameplate  capacity,  and  then  to  facilities  placed  in  service  after  such 
date  in  the  order  in  which  such  facilities  are  placed  in  service.  The  proposal  provides  that  the 
present-law  placed-in-service  sunset  date  of  January  1,  2021,  does  not  apply  with  respect  to 
allocations  of  such  unutilized  national  megawatt  capacity. 

The  proposal  also  allows  qualified  public  entities  to  elect  to  forgo  credits  to  which  they 
otherwise  would  be  entitled  in  favor  of  an  eligible  project  partner.  Qualified  public  entities  are 
defined  as  (I)  a  Federal,  State,  or  local  government  of  any  political  subdivision,  agency,  or 


I.R.S.  Notice  201.3-68,  201.3-46  I.R.B.  501. 


UST  001164 


174 


TREAS-1 7-031 3-1-0001 85 


instmmentality  thereof;  (2)  a  mutual  or  cooperative  electric  company;  or  (3)  a  not-for-profit 
electric  utility  which  has  or  had  received  a  loan  or  loan  guarantee  ituder  the  Rural  Electrification 
Act  of  1936.^-^^  An  eligible  project  partner  under  the  proposal  gettc*ally  includes  any  person  who 
designed  or  constructed  the  nuclear  power  plant.,  participates  ifi  the  |)rovision  of  nuclear  steam  or 
nuclear  fuel  to  the  power  plant,  or  has  pWaetship  interest  in  the  facility.  In  the  case  of  a 
facility  owned  by  a  partnership,  wheis  ctedjt  is  determined  at  the  partnership  level,  any 
electing  qualified  public  entity  is  treated  as  fe^xpayer  with  respect  to  such  entity’s  distributive 
share  of  such  credits,  and  any  other  eligible  project  partner. 

Effective  Date 


The  proposal  requiring  the  allocation  of  unutilized  national  megawatt  capacity  limitation 
is  effective  on  the  date  of  enactment.  The  proposal  allowing  an  election  by  qualified  public 
entities  to  forgo  credits  in  favor  of  an  eligible  project  partner  applies  to  taxable  years  beginning 
after  the  date  of  enactment. 


7U.S.C.  sec.  901  et  seq. 


UST  001165 


175 


TREAS-1 7-031 3-1-0001 86 


G.  Bond  Reforms 


1.  Termination  of  private  activity  bonds 

Present  Law 


In  general 

Under  present  law,  gross  income  generally  does  not  include  interest  paid  on  State  or  local 
bonds. State  and  local  bonds  are  classified  generally  as  either  governmental  bonds  or  private 
activity  bonds.  Governmental  bonds  are  bonds  which  are  primarily  used  to  finance 
governmental  functions  or  that  are  repaid  with  governmental  funds.  Private  activity  bobd^ 
bonds  with  respect  to  which  the  State  or  local  government  serves  as  a  conduit  providing 
financing  to  nongovernmental  persons  (e.g.,  private  businesses  or  individuals).  The  exclusion 
from  income  for  State  and  local  bonds  only  applies  to  private  activity  bonds  if  the  bonds  are 
issued  for  certain  permitted  purposes  (“qualified  private  activity  bonds”). 

Private  activity  bonds 

Present  law  provides  three  main  tests  for  determining  whether  a  State  or  local  bond  is  in 
substance  a  private  activity  bond,  the  two-part  private  business  test,  the  five-percent  unrelated  or 
disproportionate  use  test,  and  the  private  loan  test. 

Private  business  test 


Private  business  use  and  private  payments  result  in  State  and  local  bonds  being  private 
activity  bonds  if  both  parts  of  the  two-part  private  business  test  are  satisfied- 

1 .  More  than  10  percent  of  the  bond  proceeds  is  to  be  used  (directly  or  indirectly)  by  a 
private  business  (the  “private  business  use  test”);  and 

2.  More  than  10  percent  of  the  debt  service  on  the  bonds  is  secured  by  an  interest  in 
property  to  be  used  in  a  private  business  use  or  to  be  derived  from  payments  in  respect 
of  such  property  (the  “private  payment  test”). 

Private  business  use  generally  includes  any  use  by  a  business  entity  (including  the 
Federal  government),  which  occurs  pursuant  to  terms  not  generally  available  to  the  general 
public.  For  example,  if  bond-financed  property  is  leased  to  a  private  business  (other  than 
pursuant  to  certain  short-term  leases  for  which  safe  harbors  are  provided  under  Treasury 
regulations),  bond  proceeds  used  to  finance  the  property  are  treated  as  used  in  a  private  business 
use,  and  rental  payments  are  treated  as  securing  the  payment  of  the  bonds.  Private  business  use 
also  can  arise  when  a  governmental  entity  contracts  for  the  operation  of  a  governmental  facility 
by  a  private  business  under  a  management  contract  that  does  not  satisfy  Treasury  regulatory  safe 


Sec.  103. 
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harbors  regarding  the  types  of  payments  made  to  the  private  operator  and  the  length  of  the 
contract. 


Five-percent  unrelated  or  disproportionate  business  use  test 

A  second  standard  to  determine  whether  a  bond  is  to  be  treated  as  a  private  activity  bond 
is  the  five  percent  unrelated  or  disproportionate  business  use  test.  Under  this  test  the  private 
business  use  and  private  payment  test  (described  above)  are  separately  applied  substituting  five 
percent  for  10  percent  and  generally  only  taking  into  account  private  business  use  and  private 
payments  that  are  not  related  or  not  proportionate  to  the  government  use  of  the  bond  proceeds. 
For  example,  while  a  bond  issue  that  finances  a  new  State  or  local  government  office  building 
may  include  a  cafeteria,  the  issue  may  become  a  private  activity  bond  if  the  size  of  the  cafeteria 
is  excessive  (as  determined  under  this  rule). 

Private  loan  test 


The  third  standard  for  determining  whether  a  State  or  local  bond  is  a  private  activity  bond 
is  whether  an  amount  exceeding  the  lesser  of  ( 1 )  five  percent  of  the  bond  proceeds  or 
(2)  $5  million  is  used  (directly  or  indirectly)  to  finance  loans  to  private  persons.  Private  loans 
include  both  business  and  other  {e.g.,  personal)  uses  and  payments  by  private  persons;  however, 
in  the  case  of  business  uses  and  payments,  all  private  loans  also  constitute  private  business  uses 
and  payments  subject  to  the  private  business  test.  Present  law  provides  that  the  substance  of  a 
transaction  governs  in  determining  whether  the  transaction  gives  rise  to  a  private  loan.  In 
general,  any  transaction  which  transfers  tax  ownership  of  property  to  a  private  person  is  treated 
as  a  private  loan. 

Special  limit  on  certain  output  facilities 

A  special  rule  for  output  facilities  treats  bonds  as  private  activity  bonds  if  more  than 
$15  million  of  the  proceeds  of  the  bond  issue  are  used  to  finance  an  output  facility  (an  output 
facility  includes  electric  and  gas  generation,  transmission  and  related  facilities  but  not  a  facility 
for  the  furoishing  of 

Srseoial  volume  cap  requirement  for  larger  transactions 

A  special  yoiume  cap  requirement  for  larger  transactions  treats  bonds  as  private  activity 
bonds  if  the  nonqualified  amount  of  private  business  use  or  private  payments  exceeds 
S 1 5  million  (even  if  that  amonat  is  within  the  general  1 0-percent  private  business  limitation  for 
governmertisl  bonds)  unless  the  issuer  obtains  a  private  activity  bond  volume  allocation. 


See.  141(b)(4). 
See.  141(b)(5). 
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Qualified  private  activity  bonds 


As  stated,  interest  on  private  activity  bonds  is  taxable  unless  the  bonds  meet  the 
requirements  for  qualified  private  activity  bonds.  Qualified  private  activity  bonds  permit  States 
or  local  governments  to  act  as  conduits  providing  tax-exempt  financing  for  certain  private 
activities.  The  definition  of  qualified  private  activity  bonds  includes  an  exempt  facility  bond,  or 
qualified  mortgage,  veterans’  mortgage,  small  issue,  redevelopment,  501(c)(3),  or  student  loan 
bond.^"*”  The  definition  of  exempt  facility  bond  includes  bonds  issued  to  finance  certain 
transportation  facilities  (airports,  ports,  mass  commuting,  and  high-speed  intercity  rail  facilities); 
qualified  residential  rental  projects;  privately  owned  and/or  operated  utility  facilities  (sewage, 
water,  solid  waste  disposal,  and  local  district  heating  and  cooling  facilities,  certain  private 
electric  and  gas  facilities,  and  hydroelectric  dam  enhancements);  public/private  educational 
facilities;  qualified  green  building  and  sustainable  design  projects;  and  qualified  highway  or 
surface  freight  transfer  facilities. 

In  most  cases,  the  aggregate  volume  of  these  tax-exempt  private  activity  bonds  is 
restricted  by  annual  aggregate  volume  limits  imposed  on  bonds  issued  by  issuers  within  each 
State.  For  2017,  the  State  volume  limit  is  the  greater  of  $100  multiplied  by  the  State  population, 
or  $305.32  million. 


Description  of  Proposal 

The  proposal  repeals  the  exception  from  the  exclusion  from  gross  income  for  interest 
paid  on  qualified  private  activity  bonds  issued  after  December  3 1,  201 7.  Thus,  interest  on  any 
private  activity  bond  is  includible  in  the  gross  incss^BatS^f  the  taxpayer. 

Effectivg^afe 

The  proposal  applies  to  bonds  issued  after  December  31, 2017.. 

2.  Repeal  of  advance  refunding  bonds 


Present  Law 


Section  103  generally  provides  that  gross  income  does  not  include  interest  received  on 
State  or  local  bonds.  State  and  local  bonds  are  classified  generally  as  either  governmental  bonds 
or  private  activity  bonds.  Governmental  bonds  are  bonds  the  proceeds  of  which  are  primarily 
used  to  finance  governmental  facilities  or  the  debt  is  repaid  with  governmental  funds.  Private 


Sec.  141(c). 

Sec.  142(a). 

See.  .3.20  of  Rev.  Proc.  2016-55,  2016-2  C.B.  707. 

The  bill  also  icmiinatcs  section  25  of  the  Code  as  it  relates  to  credits  associated  with  mortgage  credit 
ccnificalcs  issued  after  December  .31,  2017.  Sec  section  1 102  of  the  bill  (Repeal  of  nonrcfundablc  credits). 
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activity  bo^ds  bonds  in  which  the  State  or  local  government  serves  as  a  conduit  providing 
financing  to  notigovemmental  persons  (e.g.,  private  businesses  or  individuals). Bonds  issued 
to  finance  the  activities  of  charitable  organizations  described  in  section  501(c)(3)  (“qualified 
501(c)(3)  bonds”)  are  one  type  of  private  activity  bond.  The  exclusion  from  income  for  interest 
on  State  and  local  bonds  only  applies  if  certain  Code  requirements  are  met. 

The  exclusion  for  income  for  interest  on  State  and  local  bonds  applies  to  refunding  bonds 
but  there  are  limits  on  advance  refunding  bonds.  A  refunding  bond  is  defined  as  any  bond  used 
to  pay  prineipfd,  interest,  or  redemption  price  on  a  prior  bond  issue  (the  refunded  bond). 

Different  mtM  spply  to  current  as  opposed  to  advance  refunding  bonds.  A  current  refunding 
occurs  when  the  refunded  bond  is  redeemed  within  90  days  of  issuance  of  the  refunding  bonds. 
Conversely,  a  bond  is  classified  as  an  advance  refunding  if  it  is  issued  more  than  90  days  before 
the  redemption  of  the  refunded  bond.^"*^  Proceeds  of  advance  refunding  bonds  are  generally 
invested  in  an  escrow  account  and  held  until  a  future  date  when  the  refunded  bond  may  be 
redeemed. 

Although  there  is  no  statutory  limitation  on  the  number  of  times  that  tax-exempt  bonds 
may  be  currently  refunded,  the  Code  limits  advance  refundings.  Generally,  governmental  bonds 
and  qualified  501(c)(3)  bonds  may  be  advance  refunded  one  time.^"*^  Private  activity  bonds, 
other  than  qualified  501(c)(3)  bonds,  may  not  be  advance  refunded  at  all.^'*’  Furthermore,  in  the 
case  of  an  advance  refunding  bond  that  results  in  interest  savings  (e.g.,  a  high  interest  rate  to  low 
interest  rate  refunding),  the  refunded  bond  must  be  redeemed  on  the  first  call  date  90  days  after 
the  issuance  of  the  refunding  bond  that  results  in  debt  service  savings.^'*** 

Description  of  Proposal 

“The  proposal  repeals  the  exclusion  from  gross  income  for  interest  on  a  bond  issued  to 
adv^c^Ttsfund  another  bond. 

Effective  Date 


The  proposal  applies  to  advance  refunding  bonds  issued  after  December  3 1 , 201 7. 


Sec.  141. 

Sec.  149(d)(5). 

Sec.  i49(d)(.3).  Bonds  issued  befee  1986  and  pursuant  to  certain  transition  rules  contained  in  the  Tax 
Refonn  Act  Cif  may  be  advance  refunded  rrspre  than  one  time  in  certain  cases. 

Sec.  149(d)(2). 

Sec.  149(d)(.3)(A)(iii)  and  (B);  Treas.  Reg.  sec.  1.1 49(d)- l(f)(.l).  A  “call”  provision  provides  the  issuer 
of  a  bond  with  the  right  to  redeem  the  bond  prior  to  the  staled  maturity. 


UST  001169 


179 


TREAS-1 7-031 3-1-0001 90 


3.  Repeal  of  tax  credit  bonds 


Present  Law 


In  general 

Tax-credit  bonds  provide  tax  credits  to  investors  to  replace  a  prescribed  portion  of  the 
interest  cost.  The  borrowing  subsidy  generally  is  measured  by  reference  to  the  credit  rate  set  by 
the  Treasury  Department.  Current  tax-credit  bonds  include  qualified  tax  credit  bonds,  which 
have  certain  common  general  requirements,  and  include  new  clean  renewable  energy  bonds, 
qualified  energy  conservation  bonds,  qualified  zone  academy  bonds,  and  qualified  school 
construction  bonds. 

Qualified  tax-credit  bonds 

General  rules  applicable  to  qualified  tax-credit  bonds^^*^ 

Unlike  tax-exempt  bonds,  qualified  tax-credit  bonds  generally  are  not  interest-bearing 
obligations.  Rather,  the  taxpayer  holding  a  qualified  tax-credit  bond  on  a  credit  allowance  date 
is  entitled  to  a  tax  credit.  The  amount  of  the  credit  is  determined  by  multiplying  the  bond’s 
credit  rate  by  the  face  amount  on  the  holder’s  bond.  The  credit  rate  for  an  issue  of  qualified  tax 
credit  bonds  is  determined  by  the  Secretary  and  is  estimated  to  be  a  rate  that  permits  issuance  of 
the  qualified  tax-credit  bonds  without  discount  and  interest  cost  to  the  qualified  issuer.  The 
credit  accrues  quarterly  and  is  includible  in  gross  income  (as  if  it  were  an  interest  payment  onihs 
bond),  and  can  be  claimed  against  regular  income  tax  liability  and  alternative  minimum  tax 
liability.  Unused  credits  may  be  carried  forward  to  succeeding  taxable  years.  In  addition,  credits 
may  be  separated  from  the  ownership  of  the  underlying  bond  similar  to  how  interest  coupons  can 
be  stripped  for  interest-bearing  bonds.  ' " 

Tlew  clean  renewable  energy  bonds 

New  clean  renewable  energy  bonds  (“New  CREBs”)  may  be  issued  by  qualified  issuers 
to  finance  qualified  renewable  energy  facilities. Qualified  renewable  energy  facilities  are 
facilities  that:  ( 1 )  qualify  for  the  tax  credit  under  section  45  (other  than  Indian  coal  and  refined 
coal  pKiditction  facilities),  without  regard  to  the  placed-in-service  date  requirements  of  that 


.'i49  authority  to  issue  two  other  types  of  tax-credit  bonds,  recovery  zone  economic  development  bonds 
and  Build  America  Bonds,  expired  on  January  1,  201 1. 

Certain  otlier  niles  apply  to  qualified  tax  credit  bonds,  such  as  maturity  limitations,  reporting 
requirements,  spending  rules,  and  niles  relating  to  arbitrage.  Separate  rules  apply  in  the  case  of  tax-credit  bonds 
which  are  not  qualified  tax-credit  bonds  (/.e.,  “recovery  zone  economic  development  bonds,”  and  “Build  America 
Bonds”). 


However,  for  new  clean  renewable  energy  bonds  and  qualified  energy  conservation  bonds,  the 
applicable  credit  rate  is  70  percent  of  the  otherwise  applicable  rate. 

Sec.  54C. 
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section;  and  (2)  are  owned  by  a  public  power  provider,  governmental  body,  or  cooperative 
electric  company. 

The  term  “qualified  issuers”  includes:  (1)  public  power  providers;  (2)  a  governmental 
body;  (3)  cooperative  electric  companies;  (4)  a  not-for-profit  electric  utility  that  has  received  a 
loan  or  guarantee  under  the  Rural  Electrification  Act;  and  (5)  clean  renewable  energy  bond 
lenders.  There  was  originally  a  national  limitation  for  New  CREBs  of  $800  million.  The 
national  limitation  was  then  increased  by  an  additional  $1.6  billion  in  2009.  As  with  other  tax 
credit  bonds,  a  taxpayer  holding  New  CREBs  on  a  credit  allowance  date  is  entitled  to  a  tax 
credit.  However,  the  credit  rate  on  New  CREBs  is  set  by  the  Secretary  at  a  rate  that  is  70  percent 
of  the  rate  that  would  permit  issuance  of  such  bonds  without  discount  and  interest  cost  to  the 
issuer. 


Qualified  energy  conservation  bonds 

Qualified  energy  conservation  bonds  may  be  used  to  finance  qualified  conservation 
purposes. 

The  term  “qualified  conservation  purpose”  means; 

1 .  Capital  expenditures  incurred  for  purposes  of;  (a)  reducing  energy  consumption  in 
publicly  owned  buildings  by  at  least  20  percent;  (b)  implementing  green  community 
programs;^^'*  (c)  rural  development  involving  the  production  of  electricity  from 
renewable  energy  resources;  or  (d)  any  facility  eligible  for  the  production  tax  credit 
under  section  45  (other  than  Indian  coal  and  refined  coal  production  facilities); 

2.  Expenditures  with  respect  to  facilities  or  grants  that  support  research  in: 

(a)  development  of  cellulosic  ethanol  or  other  nonfossil  fuels;  (b)  technologies  for  the 
capture  and  sequestration  of  carbon  dioxide  produced  through  the  use  of  fossil  fuels; 

(c)  increasing  the  efficiency  of  existing  technologies  for  producing  nonfossil  fuels; 

(d)  automobile  battery  technologies  and  other  technologies  to  reduce  fossil  fuel 
consumption  in  transportation;  and  (e)  technologies  to  reduce  energy  use  in  buildings; 

3.  Mass  commuting  facilities  and  related  facilities  that  reduce  the  consumption  of 
energy,  including  expenditures  to  reduce  pollution  from  vehicles  used  for  mass 
commuting; 


Given  ihc  dilTcrcnccs  in  credit  quality  and  other  characteristics  of  individual  issuers,  llic  Secretary 
cannot  set  credit  rates  in  a  manner  that  will  allow  each  issuer  to  issue  tax  credit  bonds  at  par. 

Capital  expenditures  to  implement  green  community  programs  include  grants,  loans,  and  other 
repayment  mechanisms  to  implement  such  programs.  For  example.  States  may  issue  these  tax  credit  bonds 
finance  retrofits  of  existing  private  buildings  through  loans  and/or  grants  to  individual  homeowners  or  busihesssa,  ,cpr 
through  other  repayment  mechanisms.  Other  repayment  mechanisms  can  include  periodic  fees  assessed  on  a 
government  bill  or  utility  bill  that  approximates  the  energy  savings  of  energy  efficiency  or  conservation  retrofits. 
Retrofits  can  include  heating,  cooling,  lighting,  watci-saving,  stomi  water-reducing,  or  other  efficiency  measures. 


UST  001171 


181 


TREAS-1 7-031 3-1-0001 92 


4.  Demonstration  projects  designed  to  promote  the  commercialization  of:  (a)  green 
building  technology;  (b)  conversion  of  agricultural  waste  for  use  in  the  production  of 
fuel  or  otherwise;  (c)  advanced  battery  manufacturing  technologies;  (d)  technologies 
to  reduce  peak-use  of  electricity;  and  (e)  technologies  for  the  capture  and  sequestration 
of  carbon  dioxide  emitted  from  combusting  fossil  fuels  in  order  to  produce  electricity; 
and 

5.  Public  education  campaigns  to  promote  energy  efficiency  (other  than  movies, 
concerts,  and  other  events  held  primarily  for  entertainment  purposes). 

There  was  originally  a  national  limitation  on  qualified  energy  conservation  bonds  of 
$800  million.  The  national  limitation  was  then  increased  by  an  additional  $2.4  billion  in  2009. 

As  with  other  qualified  tax  credit  bonds,  the  taxpayer  holding  qualified  energy  conservation 
bonds  on  a  credit  allowance  date  is  entitled  to  a  tax  credit.  The  credit  rate  on  the  bonds  is  set  by 
the  Secretary  at  a  rate  that  is  70  percent  of  the  rate  that  would  permit  issuance  of  such  bonds 
without  discount  and  interest  cost  to  the  issuer. 

Qualified  zone  academy  bonds 

Qualifies  zone  academy  bonds  (“QZABs”)  are  defined  as  any  bond  issued  by  a  State  or 
local  government,  provided  that  ( 1 )  at  least  95  percent  of  the  proceeds  are  used  for  the  purpose  of 
renovating,  providing  equipment  to,  developing  course  materials  foi  use  at,  or  training  teachers 
and  other  sckjei  poiSGinnel  in  a  “qualified  zone  academy,”  and  (2)  private  entities  have  promised 
to  contribute  academy  certain  equipment,  technical  assistance  or  training, 

employee  dr  other  property  or  services  with  a  value  equal  to  at  least  1 0  percent  of  the 

bondproce?^, 

A  total  of  $400  million  of  QZABs  has  been  authorized  to  be  issued  annually  in  calendar 
years  1998  through  2008.  The  authorization  was  increased, to  $1.4  billion  for  calendar  year 
2009,  and  also  for  calendar  year  2010.  For  each  of  the  cid©^ar  years  201 1  through  2016,  the 
authorization  was  set  at  $400  million. 

Qualified  school  constmction  bonds 

-  Qualified  school  construction  bonds  must  meet  three  requirements:  (1)  100  percent  of 
the  avaiiable  project  proceeds  of  the  bond  issue  is  used  for  the  con^strucdoii,  rehabiliitation,  or 
repair  of  a  public  school  facility  or  for  tlie  acquisition  of  land  on  whioh  mck  a  bc-sd-financed 
facility  is  to  be  constructed;  (2)  the  bonds  are  issued  by  a  State  or  local  government  within  which 
such  school  is  located;  and  (3)  the  issuer  designates  such  bonds  as  a  qualified  school  construction 
bond. 


There  is  a  national  limitation  on  qaalified  school  a^^ruction  bonds  of  $  1 1  billion  for 
calendar  years  2009  and  2010,  and  zero  after  EOIO.  If  afii^^unt  allocated  is  unused  for  a 
calendar  year,  it  may  be  carried  forw'ard  to  the  following  and  subsequent  calendar  years.  Under  a 

_  ^ 

Given  the  differenees  in  eredit  qtaSity  aud  od&Tt  chanjcisrasl&s  of  individual  issuers,  the  Secretary 
cannot  set  credit  rates  in  a  manner  that  will  allow  caca  isstter  VS  isste  to  credit  bonds  at  par. 

I  n 
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separate  special  rule,  the  Secretary  of  the  Interior  may  allocate  $200  million  of  school 
construction  bond  authority  for  Indian  schools. 

Direct-pay  bonds  and  expired  tax-credit  bond  provisions 

The  Code  provides  that  an  issuer  may  elect  to  issue  certain  tax  credit  bonds  as  “direct-pay 
bonds.”  Instead  of  a  credit  to  the  holder,  with  a  “direct-pay  bond”  the  Federal  government  pays 
the  issuer  a  percentage  of  the  interest  OB  the  bonds.  'The  following  tax  credit  bonds  may  be 
issued  as  direct-pay  bonds:  new  clegs  renewable  energy  feiMls,  qualified  energy  conservation 
bonds,  and  qualified  school  construction  bonds;*  Qadified  2:0ne  academy  bonds  may  not  be 
issued  as  direct-pay  using  any  national  zone  academy  bottd.allocation  for  calendar  years  after 
2011  or  any  carryforward  of  such  alIoc#ioBS.  The  ability’ to  issue  Build  America  Bonds  and 
Recovery  Zone  bonds,  which  have  direct- pay  features,  lias  expired. 

Description  F'yeposal 

The  proposal  prospectively  repeals  authority  to  issue  tax-credit  bonds  and  direct-pay 

bonds. 


Effective  Date 


The  proposal  applies  to  bonds  issued  after  December  31,  2017. 

4.  No  tax-exempt  bonds  for  professional  stadiums 

Present  Law 


In  general 

i 

Section  103  generally  provides  gross  incouj(«s  /^)^  pdf: include  interest  on  State  or  local 
bonds.  State  and  local  bonds  are  classified  generally  governmental  bonds  or  private 

activity  bonds.  Governmental  bonds  are  bonds  tffe. proceeds  of  which  are  primarily  used  to 
finance  governmental  facilities  or  the  debt  is  repaid  with  governmental  Hinds.  Private  activity 
bonds  are  bonds  in  which  the  State  or  local  government  serves  as  a  conduit  providing  financing 
to  nongovernmental  persons  (e.g.,  private  businesses  or  individuals).  The  exclusion  from  income 
for  State  and  local  bonds  does  not  apply  to  private  activity  bonds,  unless  the  bonds  are  issued  for 
certain  purposes  (“qualified  private  activity  bonds”)  permitted  by  the  Code  and  other  Code 
requirements  are  met. 
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Private  activity  bond  tests 


In  aeneral 

A  private  activity  bond  includes  any  bond  that  satisfies  (1)  the  “private  business  test” 
(consisting  of  two  components:  a  private  business  use  test  and  a  private  security  or  payment 
test);  or  (2)  “the  private  loan  financing  test.”^^^ 

Two-part  private  business  test 

Under  the  private  business  test,  a  bond  is  a  private  activity  bond  if  it  is  part  of  an  issue  in 

which: 

( 1 )  More  than  1 0  percent  of  the  proceeds  of  the  issue  (including  use  of  the  bond- 
financed  property)  are  to  be  used  in  the  trade  or  business  of  any  person  other  than  a 
governmental  unit  (“private  business  use  test”);  and 

(2)  More  than  10  percent  of  the  payment  of  principal  or  interest  on  the  issue  is,  directly 
or  indirectly,  secured  by  (a)  property  used  or  to  be  used  for  a  private  business, OiE 
(b)  to  be  derived  from  payments  in  respect  of  property,  or  borrowed  mone^, 

to  be  used  for  a  private  business  use  (“private  payment  test”).^^’  '  ’i'tV 

t  *  r 

A  bond  is  not  a  private  activity  bond  unless  both  parts  of  the  private  business  te^(£fej,*  ,, 
private  business  use  test  and  the  private  payment  test)  are  met  ,  For  purposes  of  the  private 
payment  test,  both  direct  and  indirect  payments  made  by  any  private  person  treated  as  using  the 
financed  property  are  taken  into  account.  Payments  by  a  person  for  the  use  of  proceeds  generally 
do  not  include  payments  for  ordinary  and  necessary  expenses  (within  the  meaning  of  section 
162)  attributable  to  the  operation  and  maintenance  of  financed  property. 

Private  loan  fijaattcilife  fe?st 

A  bond  issue  satJtf!:es  ,fe^  pri  vate  loan  financing  test  if  proceed®  ^deeding  the  lesser  of 
$5  million  or  five  percent  of  such  proceeds  are  used  directly  or  indiredlyto  finance  loans  to  one 
or  more  nongovernmental  persons. 

Types  of  qualified  private  activity  bonds 

The  interest  of  qualified  private  activity  bonds  is  tax  exempt.  A  qualified  private  activity 
bond  is  a  qualified  mortgage,  veterans’  mortgage,  small  issue,  student  loan,  redevelopment, 
501(c)(3),  or  exempt  facility  bond.  To  qualify  as  an  exempt  facility  bond,  95  percent  of  the 


Sec.  141. 

The  10-pcrccnt  private  business  test  is  redueed  to  five  pereent  in  the  case  of  private  business  uses  (and 
payments  with  respect  to  such  uses)  that  arc  unrelated  to  any  governmental  use  being  financed  by  the  issue. 

Treas.  Reg.  sec.  1.141-4(c)(3). 

55’  Sec.  141(e). 
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net  proceeds  must  be  used  to  finance;  (1)  airports;  (2)  docks  imd  wharves;  (3)  mass  commuting 
facilities;  (4)  high-speed  intercity  rail  facilities;  (5)  faciiitf&s  for  the  furnishing  of  water; 

(6)  sewage  facilities;  (7)  solid  waste  disposal  facilities;  (8)  hazardous  waste  disposal  facilities; 

(9)  qualified  residential  rental  projects;  (10)  facilities  for  the  local  furnishing  of  electric  energy  or 
gas;  (11)  local  district  heating  or  cooling  facilities;  (12)  environmental  enhancements  of 
hydroelectiic  generatiisg  facilities;  (13)  qualified  public  educational  facilities;  or  (14)  qualified 
green  building  and  sustatnable  design  projects. 


Financing  nf  SiQorts  faciitdeg  with  £overnmental  bonds 

In  1986,  Congress  eliminated  a  provision  expressly  allowing  tax-exempt  financing  for 
sports  facilities, Mevestbeiess,  professional  sports  facilities  continue  to  be  financed  with  tax- 
exempt  bonds  despite  the  that  privately  owned  sports  teams  are  the  primary  (if  not 
exclusive)  users  of  such  facilities.  Present  law  permits  the  use  of  tax-exempt  bond  proceeds  for 
private  activities  if  either  part  of  the  two-part  private  business  test  is  not  met.  Only  if  both  parts 
of  the  private  business  test  (private  use  and  private  payment)  are  met  will  the  interest  on  such 
bonds  be  taxable.  In  the  case  of  bond-financed  professional  sports  facilities,  issuers  have 
intentionally  structured  the  tax-exempt  bond  issuance  and  related  transactions  to  fad  fits  private 
payment  test.  In  most  of  these  transactions,  the  professional  sports  team  is  not  respired  to  pay 
for  more  than  a  small  portion  of  its  use  of  the  sports  facility.  As  a  result,  the  private  payment  test 
is  not  met  and  the  bonds  financing  the  facility  are  not  treated  as  private  activity  bonds,  despite 
the  existence  of  substantial  private  business  use. 

Description  of  Proposal 

The  proposal  provides  that  the  interest  on  bonds,  the  proceeds  of  which  are  to  be  used  to 
finance  or  refinance  capital  expenditures  allocable  to  a  professional  sports  stadium,  is  not  tax- 
exempt.  The  term  “professional  sports  stadium”  means  any  facility  (or  appurtenant  real 
property)  which  during  at  least  five  days  during  any  calendar  year  is  used  as  a  stadium  or  arena 
for  professional  sports,  exhibitions,  games,  or  training. 

Effective  Date 


The  proposal  applies  to  bonds  issued  after  November  2,  2017. 


^  Sec.  1301  of  tlie  Tax  Refomi  Act  of  1986  (Pub.  L.  99-514,  1986)  (prior  to  amendment, 
sec.  103(b)(4)(B)  of  the  Internal  Revenue  Code  of  1954  pcnnittcd  tax-exempt  financing  for  sports  facilities). 


UST  001175 


185 


TREAS-1 7-031 3-1-0001 96 


H.  Insurance 


1.  Net  operating  losses  fef;i 


insurance  companies 
Present  Law 


A  net  operating  loss  (“NOL”)  generally  means  thenmount  by  which  a  taxpayer’s 
business  deductions  exceed  its  gross  income.  In  getteraL  an  NOL  may  be  carried  back  two  years 
and  carried  over  20  years  to  offset  taxable  income  in  such  years.  NOLs  offset  taxable  income  in 
the  order  of  the  taxable  years  to  which  the  NOL  may  be  carried.^*’* 

For  purposes  of  computing  the  alternative  minimum  tax  (“AMT”),  a  taxpayer’s  NOL 
dedjiiefion  cannot  reduce  the  taxpayer’s  alternative  minimum  taxable  income  (“AMTI”)  by  more 
than  90  percent  of  the  AMTI.^*’" 

In  the  case  of  a  life  insurance  company,  a  deduction  is  allowed  in  the  taxable  year  for 
operations  loss  carryovers  and  carrybacks,  in  lieu  of  the  deduction  for  net  operation  losses 
allowed  to  other  corporations. A  life  insurance  company  is  permitted  to  treat  a  loss  from 
operations  (as  defined  under  section  810(c))  for  any  taxable  year  as  an  operations  loss  carryback 
to  each  of  the  three  taxable  years  preceding  the  loss  year  and  an  operations  loss  carryover  to  each 
of  the  15  taxable^^^S|g,/ollowing  the  loss  year.^^ 

hr  '  1 1 '"jyayi') 

Description  of  Proposal 

The  proposal  repeals  the  operations  loss  deduction  for  life  insurance  companies  and 
allows  the  NOL  deduction  under  section  172.  This  provides  the  same  treatment  for  losses  of  life 
insurance  companies  as  for  losses  of  property  and  casualty  insurance  companies  and  of  other 
corporations.  The  proposal  thus  limits  the  companies’  NOL  deduction  to  90  percent  of  taxable 
income  (determined  without  regard  to  the  deduction),  provides  that  carryovers  to  other  years  are 
adjusted  to  take  account  of  this  limitation  and  may  be  carried  forward  indefinitely  with  an 
inflation  adjustment,  and  repeals  the  present-law  three-year  carryback.  The  NOL  deduction  of  a 
life  insurance  company  is  determined  by  treating  the  NOL  for  any  taxable  year  generally  as  the 
excess  of  the  life  insurance  deductions  for  such  taxable  year  over  the  life  insurance  gross  income 
for  such  taxable  year. 


Effective  Date 


The  proposal  applies  to  losses  arising  in  taxable  years  beginning  after  December  3 1 , 

2017. 


Sec.  172(b)(2). 

See.  56(d). 

Sees.  810,  805(a)(5). 
See.  810(b)(1). 
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2.  Repeal  of  small  life  insurance  company  deduction 

Present  Law 


The  small  life  insurance  company  deduction  for  any  taxable  year  is  60  percent  of  so 
much  of  the  tentative  life  insurance  company  taxable  income  (“LICTI”)  for  such  taxable  year  as 
does  not  exceed  $3  million,  reduced  by  15  percent  of  the  excess  of  tentative  LICTI  over 
$3  million.  The  maximum  deduction  that  can  be  claimed  by  a  small  company  is  $1 .8  million, 
and  a  company  with  a  tentative  LICTI  of  $15  million  or  more  is  not  entitled  to  any  small 
company  deduction.  A  small  life  insurance  company  for  this  purpose  is  one  with  less  than 
$500  million  of  assets. 


Description  of  Proposal 

The  proposal  repeals  the  small  life  insurance  company  deduction. 

Effective  Date 


The'pr<5iosala0)lies  to  taxable  years  beginning  after  December  31, 2017. 

T 

V  I  •  1  .  > 

3.  CompuMfitt)S:bf;l|fs!  insurance  tax  reserves 
ti 


Reserves 


Present  liOw  =- 


In  determining  life  insurance  company  tas^Me  a  life  insurance  company  includes 

in  gross  income  any  net  decrease  in  reserves,  and  deducts  a  net  increase  in  reserves.  Methods 
for  determining  reserves  for  tax  purposes  generally  are  based  on  reserves  prescribed  by  the 
National  Association  of  Insurance  Commissioners  for  purposes  of  financial  reporting  under  State 
regulatory  rules. 


In  computing  the  net  increase  or  net  decrease  in  reserves,  six  items  are  taken  into 
account.  These  are  (1)  life  insurance  reserves;  (2)  unearned  premiums  and  unpaid  losses 
included  in  total  reserves;  (3)  amounts  that  are  discounted  at  interest  to  satisfy  obligations  under 
insurance  and  annuity  contracts  that  do  not  involve  life,  accident,  or  health  contingencies  when 
the  computation  is  made;  (4)  dividend  accumulations  and  other  amounts  held  at  interest  in 
connection  with  insurance  and  annuity  contracts;;  (5)  premiums  received  in  advance  and 
liabilities  for  premium  deposit  funds;  and  (6)  reasonable  special  contingency  reserves  under 
contracts  of  group  term  life  insurance  or  group  accident  and  health  insurance  tliat  are  held  for 
retired  lives,  premium  stabilization,  or  a  combination  of  both. 


Life  insurance  reserves  for  any  contract  are  the  greater  of  the  net  surrender  value  of  the 
contract  or  the  reserves  determined  under  Federally  prescribed  rules,  but  may  not  exceed  the 
statutory  reserve  with  respect  to  the  contract  (for  regulatory  reporting).  In  computing  the 


Sec.  807. 
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Federally  prescribed  reserve  for  any  type  of  contract,  the  taxpayer  must  use  the  tax  reserve 
method  applicable  to  the  contract,  an  interest  rate  for  discounting  of  reserves  to  take  account  of 
the  time  value  of  money,  and  the  prevailing  commissioners’  standard  tables  for  mortality  or 
morbidity. 

Interest  rate 


The  assumed  interest  rate  to  be  used  in  computing  the  Federally  prescribed  reserve  is  the 
greater  of  the  applicable  Federal  interest  rate  or  the  prevailing  State  assumed  interest  rate.  The 
applicable  Federal  interest  rate  is  the  annual  rate  determined  by  the  Secretary  under  the 
discounting  rules  for  property  and  casualty  reserves  for  the  calendar  year  in  which  the  contract  is 
issued.  The  prevailing  State  assumed  interest  rate  is  generally  the  highest  assumed  interest  rate 
permitted  to  be  used  in  at  least  26  States  in  computing  life  insurance  reserves  for  insurance  or 
annuity  contracts  of  that  type  as  of  the  beginning  the  calendar  year  in  which  the  contract  is 
issued.  In  determining  the  highest  assumed  rates  permitted  in  at  least  26  States,  each  State  is 
treated  as  permitting  the  use  of  every  rate  below  its  highest  rate. 

A  one-time  election  is  permitted  (revocable  only  with  the  consent  of  the  Secretary)  to 
apply  an  updated  applicable  Federal  interest  rate  every  five  years  in  caladating  life  insurance 
reserves.  The  election  is  provided  to  take  account  of  the  fluctuations  in  market  rates  of  return 
th^t  companies  experience  with  respect  to  life  insurance  contracts  of  long  duration.  The  use  of 
updated  applicable  Federal  interest  rate  under  the  election  does  not  cause  the  recalculation  of 
life  insurance  reserves  for  any  prior  year.  Under  the  election  no  change  is  made  to  the  interest 
rate  used  in  determining  life  insurance  reserves  if  the  updated  applicable  Federal  interest  rate  is 
less  than  one-half  of  one  percentage  point  different  from  the  rate  used  by  the  company  in 
calculating  life  insurance  reserves  during  the  preceding  five  years. 

Description  of  Proposal 

The  deductible  (or  includable)  amount  of  life  insurance  reserves  for  any  taxable  year  is  an 
amount  determined  as  a  percentage  of  the  increase  (or  decrease)  in  the  annual  statement  reserve 
tbr  future  unaccrued  claims.  The  applicable  percentage  is  76.5.  The  tax  reserve  is  determined 
ytith0St  regard  to  whether  the  annual  statement  reserve  is  determined  by  formulaic  or  stochastic 
taethbdc&gy. 

Reserves  for  future  unaccrued  claims  are  defined  to  include  life  insurance  reserves  (for 
purposes  of  the  definition  of  a  life  insurance  company)  determined  in  accordance  with  the 
method  prescribed  by  the  National  Association  of  Insurance  Commissioners  and  reported  by  the 
taxpayer  on  its  annual  statement  for  the  calendar  year  that  is  the  taxable  year.  The  term  is 
defined  also  to  include  unpaid  losses  (in  the  amount  of  the  discounted  unpaid  losses  defined  in 
section  846)  that  are  included  in  total  reserves.  The  term  is  defined  also  to  include  amounts  (not 
included  as  life  insurance  reserves  or  unpaid  losses)  of  reserves  solely  for  claims  with  respect  to 
insurance  risks  that  are  determined  in  accordance  with  the  method  prescribed  by  the  National 
Association  of  Insurance  Commissioners  and  reported  by  the  taxpayer  on  its  annual  statement  for 
the  calendar  year  that  is  the  taxable  year.  The  term  is  defined  to  exclude  asset  adequacy 
reserves,  contingency  reserves,  unearned  premium  reserves  of  a  life  insurance  company,  and  as 
provided  in  guidance  promulgated  by  the  Secretary,  any  other  amount  not  constituting  reserves 
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for  future  unaccrued  claims.  The  Secretary  is  to  require  reporting  with  respect  to  the  opening 
and  closing  balances  of  reserves  and  the  method  of  computing  reserves  for  purposes  of 
determining  income. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 ,  20 1 7.  For  the  first 
taxable  year  beginning  after  December  31,  2017,  the  difference  in  the  amount  of  the  reserve  with 
respect  to  any  contract  at  the  end  of  the  preceding  taxable  year  and  the  amount  of  such  reserve 
determined  as  if  the  proposal  had  applied  for  that  year  is  taken  into  account  for  each  of  the  eight 
taxable  years  following  that  preceding  year,  one-eighth  per  year. 

4.  Adjustment  for  change  in  computing  reserves 

Present  Law 


Change  in  method  of  accounting 

In  general,  a  taxpayer  may  change  its  method  of  accounting  under  section  446  with  the 
consent  of  the  Secretary  (or  may  be  required  to  change  its  method  of  accounting  by  the 
Secretary).  In  such  instances,  a  taxpayer  generally  is  required  to  make  an  adjustment  (a 
“section  481(a)  adjustment”)  to  prevent  amounts  from  being  duplicated  in,  or  omitted  from,  the 
calculation  of  the  taxpayer’s  income.  Pursuant  to  IRS  procedures,  negative  section  481(a) 
adjustments  generally  are  deducted  from  income  in  the  year  of  the  change  whereas  positive 
section  481(a)  adjustments  generally  are  required  to  be  included  in  income  ratably  over  four 
taxable  years. 

However,  section  807(f)  explicitly  provides  that  changes  in  the  basis  for  determining  life 
insurance  company  reserves  are  to  be  taken  into  account  ratably  over  10  years. 

10-vear  spread  for  change  in  computing  life  insurance  company  reserves 

For  Federal  income  tax  purposes,  a  life  insurance  company  includes  in  gross  income  any 
net  decrease  in  reserves,  and  deducts  a  net  increase  in  reserves. Methods  for  determining 
reserves  for  tax  purposes  geneiafiy  are  based  on  reserves  prescribed  by  the  National  Association 
of  Insurance  Comsnissioneis  for  purposes  of  financial  reporting  under  State  regulatory  rules. 

Income  or  loss  resulting  from  a  change  in  the  method  of  computing  reserves  is  taken  into 
account  ratably  over  a  lO-year  period.^^*  The  rule  for  a  change  in  basis  in  computing  reserves 
applies  only  if  (hers  is  a  change  in  basis  in  computing  the  Federally  prescribed  reserve  (as 
distinguished  from  the  net  surrender  value).  Although  life  insurance  tax  reserves  require  the  use 
of  a  Federally  prescribed  method,  interest  rate,  and  mortality  or  morbidity  table,  changes  in  other 


Sec,  e.g..  Rev.  Proc.  2015-1.3,  2015-5  I.R.B.  419,  and  Rev.  Proc.  2017-.30,  2017-18  I.R.B.  1 1.31. 
Sec.  807. 

Sec.  807(0. 
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assumptions  for  computing  statutory  reserves  (ag.,  when  premiums  are  collected  and  claims  are 
paid)  may  cause  increases  or  decreases  in  a  company’s  life  insurance  reserves  that  must  be 
spread  over  a  10-year  period.  Changes  in  the  net  surrender  value  of  a  contract  are  not  subject  to 
the  10-year  spread  because,  apart  from  its  use  as  a  minimum  in  determining  the  amount  of  life 
insurance  tax  reserves,  the  net  surrender  value  is  not  a  reserve  but  a  current  liability. 

If  for  any  taxable  year  the  taxpayer  is  not  a  life  insurance  company,  the  balance  of  any 
adjustments  to  reserves  is  taken  into  account  for  the  preceding  taxable  year. 

Description  of  Proposal 

Income  or  loss  resulting  from  a  change  in  method  of  computing  life  insurance  company 
reserves  is  taken  into  account  consistent  with  IRS  procedures,  generally  ratably  over  a  four-year 
period,  instead  of  over  a  10-year  period. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

5.  Modification  of  rules  for  life  insurance  proration  for  purposes  of  determining  the 
dividends  received  deduction 


Present  Law 


Reduction  of  reserve  deduction  and  dividends  received  deduction  to  reflect  untaxed  income 

A  life  insurance  company  is  subject  to  proration  rules  in  calculating  life  insurance 
company  taxable  income. 

The  proration  rules  reduce  the  company’s  deductions,  including  reserve  deductions  and 
dividends  received  deductions,  if  the  life  insurance  company  has  tax-exempt  income,  deductible 
dividends  received,  or  other  similar  untaxed  income  items,  because  deductible  reserve  increases 
can  be  view44“^^  being  funded  proportionately  out  of  taxable  and  tax-exempt  income. 

Under  the  proration  rules,  the  net  increase  and  net  decrease  in  reserves  are  computed  by 
reducing  the  ending  balance  of  the  reserve  items  by  the  policyholders’  share  of  tax-exempt 

I '  V  :Siihilarly,  under  the  proration  rules,  a  life  insurance  company  is  allowed  a  dividends- 
'reecayi^’deduction  for  intercorporate  dividends  from  nonaffiliates  only  in  proportion  to  the 
,  share  of  such  dividends,^^*’  but  not  for  the  policyholders’  share.  Fully  deductible 

dividends  from  affiliates  are  excluded  from  the  application  of  this  proration  formula,  if  such 
dividends  are  not  themselves  distributions  from  tax-exempt  interest  or  from  dividend  income  that 
would  not  be  fully  deductible  if  received  directly  by  the  taxpayer.  In  addition,  the  proration  rule 

Secs.  807(a)(2)(B)  and  (b)(1)(B). 

Secs.  805(a)(4),  812. 
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includes  in  prorated  amounts  the  increase  for  the  taxable  year  in  policy  cash  values  of  life 
insurance  policies  and  annuity  and  endowment  contracts. 

Company’s  share  aad  policyholder’s  share 

The  life  insurance  company  proration  rules  provide  that  the  company’s  share,  for  this 
purpose,  means  the  percentage  obtained  by  dividing  the  company’s  share  of  the  net  investment 
income  for  the  taxable  year  by  the  net  investment  income  for  the  taxable  year.^’*  Net  investment 
income  means  95  percent  of  gross  investment  income,  in  the  case  of  assets  held  in  segregated 
asset  accounts  under  variable  contracts,  and  90  percent  of  gross  investment  hiccnne  in  other 

572 

cases. 

Gross  investment  inccHse  deludes  specified  items.  The  specified  items  include 
interest  (including  tax-exempt  interest),  dividends,  rents,  royalties  and  other  related  specified 
items,  short-term  capital  gains,  and  trade  or  business  income.  Gross  investment  income  does  not 
include  gain  (other  than  short-term  capital  gain  to  the  extent  it  exceeds  net  long-term  capital  loss) 
that  is,  or  is  considered  as,  from  the  sale  or  exchange  of  a  capital  asset.  Gross  investment  income 
also  does  not  include  the  appreciation  in  the  value  of  assets  that  is  taken  into  account  in 
computing  the  company’s  tax  reserve  deduction  under  section  817. 

The  company’s  share  of  net  investment  income,  for  purposes  of  this  calculation,  is  the  net 
investment  income  for  the  taxable  year,  reduced  by  the  sum  of  (a)  the  policy  interest  for  the 
taxable  year  and  (b)  a  portion  of  policyholder  dividends.  Policy  interest  is  defined  to  include 
required  interest  at  the  greater  of  the  prevailing  State  assumed  rate  or  the  applicable  Federal  rate 
(plus  some  other  interest  items).  Present  law  provides  that  in  any  case  where  neither  the 
prevailing  State  assumed  interest  rate  nor  the  applicable  Federal  rate  is  used,  “another 
appropriate  rate”  is  used  for  this  calculation.  No  statutory  definition  of  “another  appropriate 
rate”  is  provided;  the  law  is  unclear  as  to  what  rate  or  rates  are  appropriate  for  this  purpose. 


Sec.  812(a). 

Sec.  812(c). 

”3  Sec.  812(4). 

Sec.  812(bKl).  ITiis  portion  is  defined  as  gros^ifis^Sment  income’s  share  of  policyholder  dividends. 

Legislative  history  of  section  8 1 2  mentions  that  the  general  concept  that  items  of  investment  yield 
should  be  allocatesi  belvviieD  policyholders  and  the  company  was  retained  from  prior  law.  H.  Rep.  98-861, 
Conference  Report  to  accon^dayH;&  4170,  tlie  Deficit  Reduction  Act  of  1984,  98th  Cong.,  2d  Sess.,  1065  (June 
23,  1984).  This  concept  is  M  in  Joint  Committee  on  Taxation,  General  Explanalion  of  the  Revenue 

Provisions  of  the  Deficit  ReSiQlionJfl  i>f 1984,  JCS-41-84,  December  31,  1984,  p.  622,  stating,  “[u]nder  the  Act, 
tlie  formula  used  for  purposas-of  detefjtacing  the  policyholders’  share  is  based  generally  on  the  proration  fonnula 
used  under  prior  law  in  computing  gain  tH"  loss  from  operations  (i.e.,  by  reference  to  ‘required  interest’).”  This  may 
;jfeiS|sly  that  a  reference  to  pre-1 984-law  regulations  may  be  appropriate.  Rev.  Rul.  2003-120,  2003-2  C.B.  1 154, 

Technical  Advice  Memoranda  20038008  and  200339049. 
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In  2007,  the  IRS  issued  Rev.  Rul.  2007-54,^’^  interpreting  required  interest  under 
section  812(b)  to  be  calculated  by  multiplying  the  mean  of  a  contract’s  beginning-of-year  and 
end-of-year  reserves  by  the  greater  of  the  applicable  Federal  interest  rate  or  the  prevailing  State 
assumed  interest  rate,  for  purposes  of  determining  separate  account  reserves  for  variable 
contracts.  However,  Rev.  Rul.  2007-54  was  suspended  by  Rev.  Rul.  2007-61,  in  which  the  IRS 
and  the  Treasury  Department  stated  that  the  issues  would  more  appropriately  be  addressed  by 
regulation. No  regulations  have  been  issued  to  date. 

General  account  and  separate  accounts 

A  variable  contract  is  generally  a  life  insurance  (or  annuity)  contract  whose  death  benefit 
(or  annuity  payout)  depends  explicitly  on  the  investment  return  and  market  value  of  underlying 
assets.  The  investment  risk  is  generally  that  of  the  policyholder,  not  the  insurer.  The  assets 
underlying  variable  contracts  are  maintained  in  separate  accounts  held  by  life  insurers.  These 
separate  accounts  are  distinct  from  the  insurer’s  general  account  in  which  it  maintains  assets 
supporting  products  other  than  variable  contracts. 

Resftgiy«g 

r,  -For  Federal  income  tax  purposes,  a  life  insurance  company  includes  in  gross  income  any 
net  decrease  in  reserves,  and  deducts  a  net  increase  in  reserves. Methods  for  determining 
reserves  for  tax  purposes  generally  are  based  on  reserves  prescribed  by  the  National  Association 
of  Insurance  Commissioners  for  purposes  of  financial  reporting  under  State  regulatory  rules. 

For  purposes  of  determining  the  amount  of  the  tax  reserves  for  variable  contracts, 
however,  a  special  rule  eliminates  gains  and  losses.  Under  this  rule,^^®  in  determining  reserves 
for  variable  contracts,  realized  and  unrealized  gains  are  subtracted,  and  realized  and  unrealized 
i0gses  are  added,  whether  or  not  the  assets  have  been  disposed  of  The  basis  of  assets  in  the 
.^gfssrate  account  is  increased  to  reflect  appreciation,  and  reduced  to  reflect  depreciation  in  value, 
that  are  taken  into  account  in  computing  reserves  for  such  contracts. 


2007-.38  I.R.B.  604. 

5”  2007-42  I.R.B.  799. 

Section  8 1 7(d)  provides  a  more  detailed  definition  of  a  variable  contract. 
Sec.  807. 

Sec.  817. 
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Dividends  received  deduction 


A  corporate  taxpayer  may  partially  or  fully  deduct  dividends  received.  The  percentage 
of  the  allowable  dividends};  received  deduction  depends  on  the  percentage  of  the  stock  of  the 
distributing  corporation  that  the  recipient  corporation  owns. 

Limitation  on  dividends  received  deduction  under  section  246(c)(4) 

The  dividends  received  deduction  is  not  allowed  with  respect  to  stoc-k,@ither  ( 1 )  held  for 
45  days  or  less  during  a  91 -day  period  beginning  45  days  before  the  ex-di\^^*i'  date,  or  (2)  to 
the  extent  the  taxpayer  is  under  an  obligation  to  make  related  payments  wiStil^pect  to  positions 
in  substantially  similar  or  related  property. The  taxpayer’s  holding  period  is  reduced  for 
periods  during  which  its  risk  of  loss  is  reduced. 

Description  of  Proposal 

•  W''; 

The  proposal  modifies  the  life  ixxSvtrmm  eoTapEhy  proration  rule  foj?^?#ing  dividends 
received  deductions  and  reserve  deduetioiis  witli  respesit  to  uhtaxed  income.  T^oi^purposes  of  the 
life  insurance  proration  rule  of  section  H05(a)(4j,  the  company’s  share  is  40  percent.  The 
policyholder’s  share  is  60  percent. 


EilcctiVe  Bate 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

6.  Repeal  of  special  rule  for  distributions  to  shareholders  from  pre-1984  policyholders 
surplus  account 


Present  and  Prior  Law 


Under  the  law  in  effect  from  1959  through  1983,  a  life  insurance  company  was  subject  to 
a  three-phase  taxable  income  computation  under  Federal  tax  law.  Under  the  three-phase  system, 
a  company  was  taxed  on  the  lesser  of  its  gain  from  operations  or  its  taxable  investment  income 
(Phase  1)  and,  if  its  gain  from  operations  exceeded  its  taxable  investment  income,  50  percent  of 
such  excess  (Phase  II).  Federal  income  tax  on  the  other  50  percent  of  the  gain  from  operations 
was  deferred,  and  was  accounted  for  as  part  of  a  policyholder’s  surplus  account  and,  subject  to 
certain  limitations,  taxed  only  when  distributed  to  Sfo*i<holders  or  upon  corporate  dissolution 


Sec.  243  el  seq.  Conceptually,  dividends  received  by  a  corporation  are  retained  in  corporate  sototion; 
these  amounts  arc  taxed  when  distributed  to  noncorporate  shareholders. 

■'*2  Sec.  246(c). 


Sec.  246(c)(4).  For  this  purpose,  the  holding  period  is  reduced  for  periods  in  which  (,V/?h;© taxpayer  has 
an  obligation  to  sell  or  has  shorted  substantially  similar  stock;  (2)  the  taxpayer  has  granted  an  optiatt  JC-  fcuy 
substantially  similar  stock;  or  (3)  under  Treasury  regulations,  the  taxpayer  has  diminished  its  risk  ofT6§§  by  holding 
other  positions  with  respect  to  substantially  similar  or  related  property. 
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(Phase  III).  To  determine  whether  amounts  had  been  distributed,  a  company  maintained  a 
shareholders  surplus  account,  which  generally  included  the  company’s  previously  taxed  income 
that  would  be  available  for  distribution  to  shareholders.  Distributions  to  shareholders  were 
treated  as  being  first  out  of  the  shareholders  surplus  account,  then  out  of  the  policyholders 
surplus  account,  and  finally  out  of  other'  accounts. 

The  Deficit  Reduction  Act  of  mcluded  provisions  that,  for  1 984  and  later  years, 

eliminated  further  deferral  of  tax  on  MiQuufS  (described  above)  that  previously  would  have  been 
deferred  under  the  three-phase  system.  Although  for  taxable  years  after  1983,  life  insurance 
companies  may  not  enlarge  their  policyholders  surplus  account,  the  companies  are  not  taxed  on 
previously  deferred  amounts  unless  the  amounts  are  treated  as  distributed  to  shareholders  or 
subtracted  from  the  policyholders  surplus  account. - 

Any  direct  or  indirect  distribution  to  shareholders  from  an  existing  policyholders  surplus 
account  of  a  stock  life  insurance  company  is  subject  to  tax  at  the  corporate  rate  in  the  taxable 
year  of  the  distribution.  Present  law  (like  prior  law)  provides  that  any  distribution  to 
shareholders  is  treated  as  made  (1)  first  out  of  the  shareholders  surplus  account,  to  the  extent 
thereof,  (2)  then  out  of  the  policyholders  surplus  account,  to  the  extent  thereof,  and  (3)  finally, 
out  of  other  ssacounts. 

For  taxable  years  beginning  after  December  3 1 , 2004,  and  before  January  1 ,  2007,  the 
application  of  the  rules  imposing  income  tax  on  distributions  to  shareholders  Irom  the 
policyholders  surplus  account  of  a  life  insurance  company  were  suspended.  Distributions  in 
those  years  were  treated  as  first  made  out  of  the  policyholders  surplus  account,  to  the  extent 
thereof,  and  then  out  of  the  shareholders  surplus  account,  and  lastly  out  of  other  accounts. 

Description  of  Proposal 

The  proposal  repeals  section  815,  the  rules  imposing  income  tax  on  distributions  to 
shareholders  from  the  policyholders  surplus  account  of  a  stock  life  insurance  company. 

In  the  case  of  any  stock  life  insurance  company  with  an  existing  policyholders  surplus 
account  (as  defined  in  section  815  before  its  repeal),  tax  is  imposed  on  the  balance  of  the  account 
as  of  December  31,  2017.  A  life  insurance  company  is  required  to  pay  tax  on  the  balance  of  the 
accoimt  ratably  over  the  first  eight  taxable  years  beginning  after  December  3 1 ,  20 1 7. 

Specifically,  the  tax  imposed  on  a  life  insurance  company  is  the  tax  on  the  sum  of  life  insurance 
company  taxable  income  for  the  taxable  year  (but  not  less  than  zero)  plus  1/8  of  the  balance  of 
the  existing  policyholders  surplus  account  as  of  December  3 1 ,  2017.  Thus,  life  insurance 
company  losses  are  not  allowed  to  offset  the  amount  of  the  policyholders  surplus  account 
balance  subject  to  tax. 


Pub.  L.  No.  98-369. 
5*5  Sec.  815. 
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Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

7.  Modification  of  proration  rules  for  property  and  casualty  insurance  companies 

Present  Law 


The  taxable  income  of  a  property  and  casualty  insurance  company  is  determined  as  the 
sum  of  its  gross  income  from  underwriting  income  and  investment  income  (as  well  as  gains  and 
other  income  items),  reduced  by  allowable  deductions. 

A  proration  rule  applies  to  property  and  casualty  insurance  companies.  In  calculating  the 
deductible  amount  of  its  reserve  for  losses  incurred,  a  property  and  casualty  insurance  company 
must  reduce  the  amount  of  losses  incurred  by  15  percent  of  (1)  the  insurer’s  tax-exempt  interest, 
(2)  the  deductible  portion  of  dividends  received  (with  special  rules  for  dividends  from  affiliates), 
and  (3)  the  increase  for  the  taxable  year  in  the  cash  value  of  life  insurance,  endowment,  or 
annuity  contracts  the  company  owns.^®*^  This  proration  rule  reflects  the  fact  that  reserves  are 
generally  funded  in  part  from  tax-exempt  interest,  from  deductible  dividends,  and  from  other 
untaxed  amounts. 


Description  of  Proposal 

The  proposal  replaces  the  15-percent  reduction  under  present  law  with  a  26.25-percent 
reducfipa. under  tim  proration  rule  for  property  and  casualty  insurance  companies.  This  change 
.in  the  percentage  takes  into  account  the  reduction  in  the  corporate  tax  rate  from  35  to  20  percent 
under  section  3001  of  the  bill  (Reduction  in  corporate  tax  rate). 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

8.  Modification  of  discounting  rules  for  property  and  casualty  insurance  companies 

Present  Law 


A  property  and  casualty  insurance  company  generally  is  subject  to  tax  on  its  taxable 
income.  The  taxable  income  of  a  property  and  casualty  insurance  company  is  determined  as 
the  sum  of  its  underwriting  income  and  investment  income  (as  well  as  gains  and  other  income 
items),  reduced  by  allowable  deductions. Among  the  items  that  are  deductible  in  calculating 
underwriting  income  are  additions  to  reserves  for  losses  incurred  and  expenses  incurred. 


***  See.  8.32(b)(5). 

See.  831(a). 

5**  See.  832. 
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To  take  account  of  the  time  value  of  money,  discounting  of  unpaid  losses  is  required.  All 
property  and  casualty  loss  reserves  (unpaid  losses  and  unpaid  loss  adjustment  expenses)  for  each 
line  of  business  (as  shown  on  the  annual  statement)  are  required  to  be  discounted  for  Federal 
income  tax  purposes. 

The  discounted  reserves  are  calculated  using  a  prescribed  interest  rate  which  is  based  on 
the  applicable  Federal  mid-term  rate  (“mid-term  AFR”).  The  discount  rate  is  the  average  of  the 
mid-term  AFRs  effective  at  the  beginning  of  each  month  over  the  60-month  period  preceding  the 
calendar  year  for  which  the  determination  is  made. 

To  determine  the  period  over  which  the  reserves  are  discounted,  a  prescribed  loss 
payment  pattern  applies.  The  prescribed  length  of  time  is  either  the  accident  year  and  the 
following  three  calendar  years,  or  the  accident  year  and  the  following  10  calendar  years, 
depending  on  the  line  of  business.  In  the  case  of  certain  “long-tail”  lines  of  business,  the  10-year 
period  is  extended,  but  not  by  more  than  five  additional  years.  Thus,  present  law  limits  the 
maximum  duration  of  any  loss  payment  pattern  to'^tlt.ieiisccident  year  and  the  following  15  years. 
The  Treasury  Department  is  directed  to  determine"^  payment  pattern  for  each  line  of 
business  by  reference  to  the  loss  payment  pattern  for  that  line  of  business  using 

aggregate  experience  reported^  fee  annual  statements  of  insurance  companies,  and  is  required 
to  make  this  determination  evety  ftve  years,  starting  with  1987. 

Under  the  discounting  rules,  an  election  is  provided  permitting  a  taxpayer  to  use  its  own 
(rather  than  an  industry-wide)  historical  loss  payment  pattern  with  respect  to  all  lines  of  biisiasss, 
provided  that  applicable  requirements  are  met. 

Treasury  publishes  discount  factors  for  each  line  of  business  to  be  applied  by  taxpayers' 
for  discounting  reserves.^*^  The  discount  factors  are  published  annually,  based  on  (1)  the  fejerest 
rate  applicable  to  the  calendar  year,  and  (2)  the  loss  payment  pattern  for  each  line  of  busiu^s  as 
determined  every  five  years. 


Description  of  Proposal 

The  proposal  modifies  the  reserve  discounting  rules  applicable  to  property  and  casualty 
insurance  companies.  In  general,  the  proposal  modifies  the  prescribed  interest  rate,  extends  the 
periods  applicable  under  the  loss  payment  pattern,  and  repeals  the  election  to  use  a  taxpayer’s 
historical  loss  payment  pattern. 

Interest  rate 


The  proposal  provides  that  the  interest  rate  is  an  annual  rate  for  any  calendar  year  to  be 
determined  by  Treasury  based  on  the  corporate  bond  yield  curve  (rather  than  the  mid-term  AFR 
as  under  present  law).  For  this  purpose,  the  corporate  bond  yield  curve  means,  with  respect  to 
any  month,  a  yield  curve  that  reflects  the  average,  for  the  preceding  24-month  period,  of  monthly 


The  most  recent  property  and  casualty  reserve  discount  factors  published  by  Treasury  arc  in  Rev.  Proc. 
2016-58,  2016-51  I.R.B.  8.59,  and  sec  Rev.  Proc.  2012-44,  2012-49  I.R.B.  645. 
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yields  on  investment  grade  corporate  bonds  with  varying  maturities  and  that  are  in  the  top  three 
quality  levels  available. Because  the  corporate  bond  yield  curve  provides  for  24-month 
averaging,  the  present-law  rule  providing  for  60-month  averaging  to  determine  the  interest  rate  is 
repealed  under  the  proposal.  It  is  expected  that  Treasury  will  determine  a  24-month  average  for 
the  24  months  preceding  the  first  month  of  the  calendar  year  for  which  the  determination  is 
made. 

Loss  payment  patterns 

The  proposal  extends  the  periods  applicable  for  determining  loss  payment  patterns. 

Under  the  proposal,  the  maximum  duration  of  the  loss  payment  pattern  is  determined  by  the 
amount  of  losses  remaining  unpaid  using  aggregate  industry  experience  for  each  line  of  business, 
rather  than  by  a  set  number  of  years  as  under  present  law. 

Like  present  law,  the  proposal  provides  that  Treasury  determines  a  loss  payment  pattern 
for  each  line  of  business  by  reference  to  the  historical  loss  payment  pattern  for  that  line  of 
business  using  aggregate  experience  reported  on  the  annual  statements  of  insurance  companies, 
and  is  required  to  make  this  determination  every  five  years. 

Under  the  proposal,  the  present-law  three-year  and  10-year  periods  following  the  accident 
year  are  extended  up  to  a  maximum  of  15  more  years  for  the  lines  of  business  to  which  each 
period  applies.  For  lines  of  business  to  which  the  three-year  period  applies,  the  amount  of  losses 
that  would  have  been  treated  as  paid  in  the  third  year  after  the  accident  year  is  treated  as  paid  in 
that  year  and  each  subsequent  year  in  an  amount  equal  to  the  amount  treated  as  paid  in  the 
second  year  (or,  if  less,  the  remaining  amount).  To  the  extent  these  unpaid  losses  have  not  been 
treated  as  paid  before  the  1 8’*'  year  after  the  accident  year,  they  are  treated  as  paid  in  that  1 8*'’ 
year. 


Similarly,  for  lines  of  business  to  which  the  10-year  period  applies,  the  amount  of  losses 
that  would  have  been  treated  as  paid  in  the  lO'*’  year  following  the  accident  year  is  treated  as  paid 
in  that  year  and  each  subsequent  year  in  an  amount  equal  to  the  amount  treated  as  paid  in  the 
ninth  year  (or  if  less,  the  remaining  amount).  To  the  extent  these  unpaid  losses  have  not  been 
treated  as  paid  before  the  25"’  year  after  the  accident  year,  they  are  treated  as  paid  in  that  25* 
year. 


The  proposal  repeals  the  present-law  rule  providing  that  in  the  case  of  certain  “long-tail” 
lines  of  business,  the  10-year  period  is  extended,  but  not  by  more  than  five  additional  years.  The 
proposal  does  not  change  the  lines  of  business  to  which  the  three-year,  and  10-year,  periods, 
respectively,  apply. 


This  rule  adopts  the  definition  found  in  seetion  4.'?0{h)(2)(D)(i)  of  the  term  “corporate  bond  yield 
curve.”  Section  4.30,  which  relates  to  minimum  funding  standards  for  single-employer  defined  benefit  pension 
plans,  includes  other  rules  for  detennining  an  “effective  interest  rate,”  such  as  segment  rate  rules.  The  tenn 
“cfrcctivc  interest  rate”  along  with  these  other  rules,  including  the  segment  rate  rules,  do  not  apply  for  purposes  of 
property  and  casualty  insurance  reserve  discounting. 
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Election  to  use  own  historical  loss  payment  pattern 


The  proposal  repeals  the  present-law  election  permitting  a  taxpayer  to  use  its  own  (rather 
than  an  aggregate  industry-experience-based)  historical  loss  payment  pattern  with  respect  to  all 
lines  of  business. 


Effective  Date 


The  proposal  generally  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 

Under  a  transitional  rule  for  the  first  taxable  year  beginning  in  2018,  the  amount  of  unpaid  losses 
and  expenses  unpaid  (under  section  832(b)(5)(B)  and  (6))  and  the  unpaid  losses  (under 
sections  807(c)(2)  and  805(a)(1))  at  the  end  of  the  preceding  taxable  year  are  determined  as  if  the 
proposal  had  applied  to  these  items  in  such  preceding  taxable  year,  using  the  interest  rate  and 
loss  payment  patterns  for  accident  years  ending  with  calendar  year  2018.  Any  adjustment  is 
spread  over  eight  taxable  years,  i.e.,  is  included  in  the  taxpayer’s  gross  income  ratably  in  the  first 
taxable  year  beginning  in  2018  and  the  seven  succeeding  taxable  years.  For  taxable  years 
subsequent  to  the  first  taxable  year  beginning  in  2018,  the  proposal  applies  to  such  unpaid  losses 
and  expenses  unpaid  {i.e.,  unpaid  losses  and  expenses  unpaid  at  the  end  of  the  taxable  year 
preceding  the  first  taxable  year  beginning  in  2018)  by  using  the  interest  rate  and  loss  payment 
patterns  applicable  to  accident  years  ending  with  calendar  year  2018. 

9.  Repeal  of  special  estimated  tax  payments 

Present  Law 


Allowance  of  additional  deduction  and  establishment  of  special  loss  discount  account 

Present  law  allows  an  insurance  company  required  to  discount  its  reserves  an  additional 
deduction  that  is  not  to  exceed  the  excess  of  ( 1 )  the  amount  of  the  undiscounted  unpaid  losses 
over  (2)  the  amount  of  the  related  discounted  unpaid  losses,  to  the  extent  the  amount  was  not 
deducted  in  a  preceding  taxable  year.^^*  The  provision  imposes  the  requirement  that  a  special 
loss  discount  account  be  established  and  maintained,  and  that  special  estimated  tax  payments  be 
made.  Unused  amounts  of  special  estimated  tax  payments  are  treated  as  a  section  6655  estimated 
tax  payment  for  the  16'*’  year  after  the  year  for  which  the  special  estimated  tax  payment  was 
made. 


The  total  payments  by  a  taxpayer,  including  section  6655  estimated  tax  payments  and 
other  tax  payments,  together  with  special  estimated  tax  payments  made  under  this  provision,  are 
generally  the  same  as  the  total  tax  payments  that  the  taxpayer  would  make  if  the  taxpayer  did  not 
elect  to  have  this  provision  apply,  except  to  the  extent  amounts  can  be  refunded  under  the 
provision  in  the  16*  year. 


5”  Sec.  847. 
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Calculation  of  special tax  payments  based  on  tax  benefit  attributable  to 

deduction  ir-r.crr-'L 


More  specifically,  present  law  imposes  a  requirement  that  the  taxpayer  make  special 
estimated  tax  payments  in  an  amount  equal  to  the  tax  benefit  attributable  to  the  additional 
deduction  allowed  under  the  provision.  If  amounts  are  included  in  gross  income  as  a  result  of  a 
reduction  in  the  taxpayer’s  special  loss  discount  account  or  the  liquidation  or  termination  of  the 
taxpayer’s  insurance  business,  and  an  additional  tax  is  due  for  any  year  as  a  result  of  the 
inclusion,  then  an  amount  of  the  special  estimated  tax  payments  equal  to  such  additional  tax  is 
applied  against  such  additional  tax.  If  there  is  an  adjustment  reducing  the  amount  of  additional 
tax  against  which  the  special  estimated  tax  payment  was  applied,  then  in  lieu  of  any  credit  or 
refund  for  the  reduction,  a  special  estimated  tax  payment  is  treated  as  made  in  an  amount  equal 
to  the  amount  that  would  otherwise  be  allowable  as  a  credit  or  refund. 

The  amount  of  the  tax  benefit  attributable  to  the  deduction  is  to  be  determined  (under 
Treasury  regulations  (which  have  not  been  promulgated))  by  taking  into  account  tax  benefits  that 
would  arise  from  the  carryback  of  any  net  operating  loss  for  the  year  as  well  as  current  year 
benefits.  In  addition,  tax  benefits  for  the  current  and  carryback  years  are  to  take  into  account  the 
benefit  of  filing  a  consolidated  return  with  another  insurance  company  without  regard  to  the 
consolidation  limitations  imposed  by  section  1503(c). 

The  taxpayer’s  estimated  tax  payments  under  section  6655  are  to  be  determined  without 
regard  to  the  additional  deduction  allowed  under  this  provision  and  the  special  estimated  tax 
payments.  Legislative  history^^^  indicates  that  it  is  intended  that  the  taxpayer  may  apply  the 
amount  of  an  overpayment  of  any  section  6655  estimated  tax  payments  for  the  taxable  year 
against  the  amount  of  the  special  estimated  tax  payment  required  under  this  provision.  The 
special  estimated  tax  payments  under  this  provision  are  not  treated  as  estimated  tax  payments  for 
purposes  of  section  6655  {e.g.,  for  purposes  of  calculating  penalties  or  interest  on  underpayments 
of  estimated  tax)  when  such  special  estimated  tax  payments  are  made. 

Refundable  amount 


To  the  extent  that  a  special  estimated  tax  payment  is  not  used  to  offset  additional  tax  due 
for  any  of  the  first  1 5  taxable  years  beginning  after  the  year  for  which  the  payment  was  made, 
such  special  estimated  tax  payment  is  treated  as  an  estimated  tax  payment  made  under 
section  6655  for  the  16'*’  year  after  the  year  for  which  the  special  estimated  tax  payment  was 
made.  If  the  amount  of  such  deemed  section  6655  payment,  together  with  the  taxpayer’s  other 
payments  credited  against  tax  liability  for  such  16'*'  year,  exceeds  the  tax  liability  for  such  year, 
then  the  excess  (up  to  the  amount  of  the  deemed  section  6655  payment)  may  be  refunded  to  the 
taxpayer  to  the  same  extent  provided  under  present  law  with  respect  to  overpayments  of  tax. 


See  H.R.  Rep.  No.  100-1 104,  Conference  Report  to  accompany  H.R.  4333,  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988,  October  21,  1988,  p.  174. 
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Regulatory  authority^ 


In  addition  to  the  regulatory  authority  to  adJU^Jfee-Sinount  of  special  estimated  tax 
payments  in  the  event  of  a  change  in  the  corporate;tax.iat&,’tothority  is  provided  to  Treasury  to 
prescribe  regulations  necessary  or  appropriate  to  carry  out  the  purposes  of  the  provision. 


Such  regulations  include  those  providing  for  the  separate  application  of  the  provision 
with  respect  to  each  accident  year.  Separate  application  of  the  provision  with  respect  to  each 
accident  year  {i.e.,  applying  a  vintaging  methodology)  may  be  appropriate  under  regulations  to 
determine  the  amount  of  tax  liability  for  any  taxable  year  against  which  special  estimated  tax 
payments  are  applied,  and  to  determine  the  amount  (if  any)  of  special  estimated  tax  payments 
remaining  after  the  15"’  year  which  may  be  available  to  be  refunded  to  the  taxpayer. 

Regulatory  authority  is  also  provided  to  make  such  adjustments  in  the  application  of  the 
provision  as  may  be  necessary  to  take  into  account  the  corporate  alternative  minimum  tax. 
Under  this  regulatory  authority,  rules  similar  to  those  applicable  in  the  case  of  a  change  in  the 
corporate  tax  rate  are  intended  to  apply  to  determine  the  amount  of  special  estimated  tax 
payments  that  may  be  applied  against  tax  calculated  at  the  corporate  alternative  minimum  tax 
rate.  The  special  estimated  tax  payments  are  not  treated  as  payments  of  regular  tax  for  purposes 
of  determining  the  taxpayer’s  alternative  minimum  tax  liability. 

Regulations  have  not  been  promulgated  under  section  847. 

Description  of  Proposal  -'c';  ._  -  V 

The  proposal  repeals  section  847.  Thus,  the  election  to  ^iyS^tion  847,  the  additional 
deduction,  special  loss  discount  account,  special  estimated  tax:  pajiSiteuf,-  JS^d  refundable  amount 
rules  of  present  law  are  eliminated. 


The  entire  balance  of  an  existing  account  is  included  in  income  of  the  taxpayer  for  the 
first  taxable  year  beginning  after  2017,  and  the  entire  amount  of  existing  special  estimated  tax 
paymeitts  are  applied  against  the  amount  of  additional  tax  attributable  to  this  inclusion.  Any 
special  estimated  tax  payments  in  excess  of  this  amount  are  treated  as  estimated  tax  payments 
under  section  6655. 


Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  2017. 
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10.  Capitalization  of  certain  policy  acquisition  expenses 


Present  Law 


In  the  case  of  an  insurance  company,  specified  policy  acquisition  expenses  for  any 
taxable  year  are  required  to  be  capitalized,  and  generally  are  amortized  over  the  120-month 
period  beginning  with  the  first  month  in  the  second  half  of  the  taxable  year.^^'^ 

Specified  policy  acquisition  expenses  are  determined  as  that  portion  of  the  insurance 
company’s  general  deductions  for  the  taxable  year  that  does  not  exceed  a  specific  percentage  of 
the  net  premiums  for  the  taxable  year  on  each  of  three  categories  of  insurance  contracts.  For 
annuity  contracts,  the  percentage  is  1.75;  for  group  life  insurance  contracts,  the  percentage  is 
2.05;  and  for  all  other  specified  insurance  contracts,  the  percentage  is  7.7. 

With  certain  exceptions,  a  specified  insurance  contract  is  any  life  insurance,  annuity,  or 
noncancellable  accident  and  hs^|[.insurance  contract  or  combination  thereof  A  group  life 
insurance  contract  is  any  life  ill^ft^hce  contract  that  covers  a  group  of  individuals  defined  by 
reference  to  employment  relatibiisiHp,  membership  in  an  organization,  or  similar  factor,  the 
premiums  for  which  are  determined  on  a  group  basis,  and  the  proceeds  of  which  are  payable  to 
(or  for  the  benefit  of)  persons  other  than  the  employer  of  the  insured,  an  organization  to  which 
the  insured  belongs,  or  other  similar  person. 

Description  of  Proposal 

The  three  categories  of  insurance  contracts  are  replaced  with  two  categories:  ( 1 )  group 
contracts  and  (2)  all  other  specified  insurance  contracts.  The  percentage  of  net  premiums  that 
may  be  treated  as  specified  policy  acquisition  expenses  is  four  percent  for  group  insurance 
contracts  and  1 1  percent  for  all  other  specified  insurance  contracts. 

A  group  insurance  contract  is  any  specified  insurance  contract  that  covers  a  group  of 
individuals  defined  by  reference  to  employment  relationship,  membership  in  an  organization,  or 
similar  factor,  the  premiums  for  which  are  determined  on  a  group  basis,  and  the  proceeds  of 
which  are  payable  to  (or  for  the  benefit  of)  persons  other  than  the  employer  of  the  insured,  an 
organization  to  which  the  insured  belongs,  or  other  similar  person. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


Sec.  848. 
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I.  Compensation 


1.  Nonqualifled  deferred  compensation 


Present  Law 


In  general 

Compensation  may  be  received  currently  or  may  be  deferred  to  a  later  time.  The  tax 
treatment  of  deferred  compensation  depends  on  whether  it  is  qualified  (that  is,  eligible  for  tax- 
favored  treatment) or  nonqualified  and,  if  nonqualified,  whether  it  is  funded  or  unfunded.  In 
the  case  of  a  funded  nonqualified  deferred  compensation  arrangement,  funded  amounts  are 
included  in  income  when  the  right  to  the  compensation  vests,  that  is,  when  it  is  no  longer  subject 
to  a  substantial  risk  of  forfeiture. Earnings  after  vesting  may  be  taxed  annually  or  when  paid. 

I 

Under  general  tax  principles,  unfunded  nonqualified  deferred  compensation  geaegjp^'  is 
not  iocluded  in  income  until  actually  or  constructively  received. However,  under  stajljd^y 
tides  generally  applicable  to  nonqualified  deferred  compensation  arrangements,  income ^idfcsion 
is  delayed  until  receipt  only  if  specific  requirements  are  met.  Otherwise,  deferred  amounts  are 
incfuiis4in  income  at  vesting,  with  certain  additional  income  taxes.  In  addition,  in  the  case  of 
certaia  arrangements,  statmory  rules  require  nonqualified  deferred  compensation  to  be  included 
in  incom@at  vesting,  and  depending  on  the  arrangement,  earnings  after  vesting  may  be  taxed 
annually  or  when  paid. 

General  rules  for  nonqualified  deferred  compeYisatibn 

In  general 

Various  requirements  apply  to  a  nonqualified  deferred  compensation  plan  in  order  to 
avoid  income  inclusion  at  vesting. Absent  a  specific  exception,  these  requirements 
addition  to  any  special  rules  for  particular  types  of  nonqualified  deferred  compensation 


For  a  discussion  of  present  law  relating  to  tax-favored  retirement  plans,  see  on 

Taxation,  Report  to  the  House  Committee  on  Ways  and  Means  on  Present  Law  and  SiiggSsdts&S^Fks^^n 
Submitted  to  the  Tax  Reform  Working  Groups  (JCS-3-13),  May  6,  2013,  Part  11.1. 

’’’  Depending  on  the  binding  vehiele,  tlie  tax  treatment  of  funded  nonqualified  deferred  compensation  may 
be  governed  by  section  83, 402(b),  or  403(c).  Similar  treatment  applies  under  a  coirunon  law  doctrine  of  economic 
benefit,  as  applied,  for  example,  in  Sproull  v’.  Commissioner,  16  T.C.  244  (1951),  aff  d per  curiam,  194  F.2d  541 
(6th  Cir.  1952),  and  Rev.  Rul.  60-31,  Situation  4,  1960-1  C.B.  174.  Under  section  404(a)(5),  (b),  and  (d), 
nonqualified  deferred  compensation  is  generally  deductible  by  the  service  recipient  for  the  taxable  year  in  which  the 
amount  is  ineludible  in  the  serviee  provider’s  income,  subject  to  any  applicable  limits  on  deductibility. 

Treas.  Reg.  sees.  1.451-l(a)  and  1.451-2;  Rev.  Rul.  60-31,  1960-1  C.B.  174. 

Section  409 A,  generally  effective  for  amounts  deferred  in  taxable  years  beginning  afler  December  31, 
2004.  For  further  discussion  of  the  tax  treatment  of  nonqualified  deferred  compensation  before  2005  and  concerns 


UST  001192 


202 


TREAS-17-0313-I-000213 


A  nonqualified  deferred  compensation  plan  must  provide  that  compensation  for  services 
performed  during  a  taxable  year  generally  may  be  deferred  at  the  service  provider’s  election  only 
if  the  election  to  defer  is  made  no  later  than  the  close  of  the  preceding  taxable  year  (or  at  such 
other  time  as  provided  in  Treasury  regulations).  In  the  case  of  any  performance-based 
compensation  for  services  performed  over  a  period  of  at  least  12  months,  the  election  may  be 
made  no  later  than  six  months  before  the  end  of  the  service  period.  The  time  and  form  of 
distributions  from  the  plan  must  be  specified  at  the  time  of  initial  deferral.  However,  subject  to 
certain  requirements,  a  plan  may  allow  later  changes  in  the  time  and  form  of  distributions. 

Distributions  from  a  nonqualified  deferred  compensation  plan  may  be  allowed  only  upon 
separation  from  service  (as  determined  by  the  Secretary  of  the  Treasury),  death,  a  specified  time 
(or  pursuant  to  a  fixed  schedule),  change  in  control  of  a  corporation  (to  the  extent  provided  by 
the  Secretary  of  the  Treasury),  occurrence  of  an  unforeseeable  emergency,  or  if  the  service 
provider  becomes  disabled. A  nonqualified  deferred  compensation  plan  may  not  allow 
distributions  other  than  upon  the  permissible  distribution  events  and,  except  as  provided  in 
regulations  by  the  Secretary  of  the  Treasury,  may  not  permit  acceleration  of  a  distribution. 

If  these  requirements  are  not  met,  all  amounts  deferred  by  a  service  provider  under  the 
plan  are  currently  includible  in  income  to  the  extent  such  amounts  are  not  subject  to  a  substantial 
risk  of  forfeiture  and  not  previously  included  in  gross  income. For  this  purpose,  a  person’s 
rights  to  compensation  are  subject  to  a  substantial  risk  of  forfeiture  if  the  rights  are  conditioned 
on  the  future  performance  of  substantial  services  by  any  person  or  the  occurrence  of  a  condition 
related  to  a  purpose  of  the  compensation,  provided  that  the  possibility  of  forfeiture  is  substantial. 
A  condition  imposed  on  the  right  to  compensation  may  constitute  a  substantial  risk  of  forfeiture 


that  led  to  the  enaetment  of  section  409 A,  see  Joint  Comniittee  on  Taxation,  General  Explanation  of  Tax  Legislation 
Enacted  in  the  108th  Congress  (JCS-5-05),  May  2005. 

Under  a  special  nile,  when  a  “specified  employee”  separates  from  service,  distributions  may  not  be 
made  earlier  than  six  months  aflcr  the  date  of  the  separation  from  service  or,  if  earlier,  the  date  of  the  employee’s 
death.  Specified  employees  are  key  employees  (as  defined  in  section  416(i))  of  publicly-traded  corporations  and 
generally  include  officers  (limited  to  50  employees)  having  annual  compensation  greater  than  $170,000  (for  2014), 
five-percent  owners,  and  one-percent  owners  having  annual  compensation  from  the  employer  greater  than  $  1 50,000. 

In  the  case  of  an  employee,  un^  secdon  .^40 1(a),  the  amount  included  in  income  constitutes  wages 
subject  to  income  tax  withholding.  In  additlbh  to  Current  income  inclusion,  interest  at  the  rate  applicable  to 
luiderpayments  of  tax  plus  one  percentage  point  is  imposed  on  the  underpayments  that  would  have  occurred  had  the 
compensation  been  includible  in  income  when  first  deferred,  or,  if  later,  when  not  subject  to  a  substantial  risk  of 
forfeiture,  T'he  amount  required  to  be  included  in  income  is  also  subject  to  a  20-perceTtt  additional  tax.  Under 
section  4sj9A(b),  current  income  inclusion,  interest,  and  a  20-percent  additional  tax  may  also  result  from  certain 
arrangements  involving  offshore  assets  set  aside  to  fund  nonqualified  deferred  competmtion  (regardless  of  whether 
tlie  assets  are  available  to  satisfy  claims  of  the  general  creditors  of  the  service  recipient),  the  restriction  of  assets  to 
provide  unqualified  deferred  compensation  in  connection  with  a  change  in  the  employer’s  financial  health,  or 
assets  set  aside  to  provide  nonqualified  deferred  compensation  during  a  period  when  the  employer  (or  controlled 
group  member)  maintains  an  underfunded  defined  benefit  plan. 
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even  if  the  imposition  of  the  condition  was  intended  in  whole  or  in  part  to  defer  taxation  of  the 
compensation  to  the  service  provider. 

Definition  of  nonqualified  deferred  compensation  plan 

A  nonqualified  deferred  compensation  plan  subject  to  these  rules  generally  includes  any 
plan,  agreement  or  arrangement  (including  an  agreement  or  arrangement  that  includes  one 
person)  that  provides  for  the  deferral  of  compensation  (including  actual  or  notional  income  on 
deferred  compensation),  other  than  a  qualified  employer  plan,  or  any  bona  fide  vacation  leave, 
sick  leave,  compensatory  time,  disability  pay,  or  death  benefit  plan.“'  A  qualified  employer 
plan  for  this  purpose  means  a  qualified  retirement  plan,  a  tax-deferred  annuity  plan,  a  simplified 
employee  pension  plan,  a  simple  retirement  account  plan,  an  eligible  deferred  compensation  plan 
of  a  tax-exempt  or  State  or  local  government  employer,  a  plan  established  before  June  25,  1959, 
and  funded  only  by  employee  contributions,  or  a  qualified  governmental  excess  benefit 
arrangement.^’”^ 

Under  Treasury  regulations,  certain  other  types  of  arrangements  are  not  considered  a 
deferral  of  compensation  and  thus  are  not  subject  fq  , mips.  For  example,  an  exception 

applies  to  amounts  that  are  not  deferred  beyond  of  tioie  after  the  amount  is  no 

longer  subject  to  a  substantial  risk  of  forfeiture  (r^esciP^ttt.as  a  “short-term  deferral”). Under 
this  exception,  a  deferral  of  compensation  generaliy  Pb^,bccur  if  the  service  provider 
actually  or  constructively  receives  the  amount  on.;  last  day  of  the  applicable  two  and 

onfv-hajf  month  period.  The  applicable  two  and  one-half  month  period  is  the  period  ending  on 
the  later  of  the  1 5*'’  day  of  the  third  month  following  the  end  of:  ( 1 )  the  service  provider’s  first 
tax.al)lc  year  in  which  the  right  to  the  payment  is  no  longer  subject  to  a  substantial  risk  of 
forfeiture;  or  (2)  the  service  recipient’s  first  taxable  year  in  which  the  right  to  the  payment  is  no 
longer  subject  to  a  substantial  risk  of  forfoifore. 

In  addition.  Treasury  regulatibrtS  an  exception  for  certain  separation  pay 

(severance)  arrangements.  This  exc^^da  to  separation  pay  pursuant  to  a  window 

program,  or  separation  pay  provided  hpoja^^iayoluntary  separation  Irom  service  (as  defined) 
that  meets  certain  requirements  as  to  amount  and  timing  of  payment.  The  amount  cannot  exceed 
twice  the  service  provider’s  annualized  compensation  in  the  preceding  taxable  year  (or  if  less, 
twice  the  section  401(a)(17)  limit  in  effect  for  the  year  in  which  the  separation  from  service 
occurs);  and  the  plan  must  require  this  amount  to  be  paid  no  later  than  the  end  of  the  second 


Sec.  409A(d)(4)  and  Trcas.  Reg.  sec.  1.409A-l{d).  The  Secretary  of  the  Treasury  is  authorized  to 
prescribe  such  regulations  as  may  be  necessary  or  a^opriate  to  carry  out  the  purposes  of  section  409A. 

Sec.  409A(d)(l). 

Secs.  401(a),  403(a.)  and  (b),  408(k)  and  (p),  457(b),  50 1  (c)(  1 8),  and  4 1 5(m). 

For  a  discassion  of  intended  exceptions  for  certain  arrangements,  sec  Conference  Report  to  accompany 
H.R.  4520,  ths  Americaa  Jobs  Ct^tion  Ac!  of  2004,  H.R.  Rep.  No.  108-755,  October  7, 2004,  p.  7.35. 

^  Treas.  Rsg.  sec.  LdtRA-IdiX^)- 
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taxable  year  following  the  end  of  the  service  provider’s  taxable  year  in  which  the  separation 
from  service  occurred.*’”^ 

Treasury  regulations  also  provide  exceptions  for  certain  stock  options  and  stock 
appreciation  rights  (“SARs”)  with  respect  to  service  recipient  stock,  referred  to  collectively  as 
“stock  rights.”^’**^’  In  general,  under  the  regulations,  a  stock  option  or  SAR  does  not  provide  for 
the  deferral  of  compensation  if  the  exercise  price  of  the  stock  option  or  SAR  cannot  be  less  than 
the  fair  market  value,  on  the  date  the  option  or  SAR  is  granted,  of  the  stock  subject  to  the  option 
or  SAR  and  the  stock  right  does  not  otherwise  include  a  deferral  feature.  Similar  exceptions 
apply  to  arrangements  involving  mutual  company  units  and  partnership  interests.  Exceptions 
apply  also  for  incentive  stock  options  and  options  under  an  employee  stock  purchase  plan 
(“statutory  options”).'’®’ 

Additional  rules 


Under  Treasury  regulations,  the  term  “service  provider”  includes  an  individual  or  any  of 
specified  entities  for  any  taxable  year  for  which  the  individual  or  entity  accounts  for  income 
from  the  performance  of  services  under  the  cash  receipts  and  disbursements  method  of 
accounting.®®**  The  relevant  entities  are  a  corporation,  an  S  corporation,  a  partnership,  a  personal 
service  corporation,  a  noncorporate  entity  that  would  be  a  personal  service  corporation  if  it  were 
a  corporation,  a  qualified  personal  service  corporation,  and  a  noncorporate  entity  that  would  be  a 
qualified  personal  service  corporation  if  it  were  a  corporation.  However,  an  exception  applies 
for  a  service  provider  engaged  in  the  trade  or  business  of  providing  services  (other  than  as  an 
employee  or  director  of  a  corporation  or  in  a  similar  position  in  the  case  of  an  entity  that  is  not  a 
corporation)  if  the  service  provider  provides  significant  services  to  at  least  two  service  recipients 
that  are  not  related  to  each  other  or  the  service  provider.  This  exception  does  not  apply  to  the 
exteat  service  provider  provides  management  services,  that  is,  services  involving  the  actual 
or  d^  direction  or  control  of  the  financial  or  operational  aspects  of  a  trade  or  business  of  the 
service  Incipient,  or  investment  management  or  advisory  services  provided  to  a  service  recipient 
whose  primary  trade  or  business  includes  the  investment  of  financial  assets  (including  real  estate 
investments),  such  as  a  hedge  fund  or  real  estate  investment  trust. 


Tresis.  Rjcg  sec.  1.40SA-U,b)(9)(iii). 

Ti’Cas.  Rsg.  sec.  L409A”l(bK5)-  A  SAR  is  a  righl  lo  compcnsalion  based  on  ihc  appreciation  in  value 
of  a  specified  number  of  shares  of  stock  occurring  between  the  date  of  grant  and  the  date  of  exercise  of  the  right.  In 
tlie  case  of  a  SAR,  the  exercise  price  is  the  amount  subtracted  from  the  fair  market  value  of  the  stock  on  the  date  the 
SAR  is  exercised  to  detennine  the  appreciation  in  value  since  the  date  of  grant. 

Secs.  421-424. 

Treas.  Reg.  sec.  1.409A-1(0. 
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Nonaualified  deferred  compensation  of  State  or  local  £overnment  or  tax-exempt  employers 


Special  niles  apply  to  “eligible®^”  and  “ineligible”  deferred  compensation  plans  of  State 
and  local  government  and  tax-exempt  employers. 


deferred  under  an  eli||i!bte  deierred/c^JHpeTisation  plan  generally  are  not 
included  in  income  until  received.  lit  order  Ssr  R  ^ati  to  h&  iffl  eligible  plan,  the  plan  must  limit 
deferrals  to  a  dollar  amount  ($18,000  all  additional  “catch-up”  amount  for  older 

participants)  or,  if  less,  the  participanfi.mclijdiM6;eoiSijpec^tio».,(Tbs  p)im  must  also  meet 
various  other  requirements.  t  . 

In  the  case  of  an  ineligible  defei3ts:i^coBspe.<®i®}Oppiaii  {l0i^^  that  does  not  meet 

the  requirements  to  be  an  eligible  plsjT.)s^i£tfeM‘d  atapWis  deferred 

compensation  and  includible  in  income  for  the  first  taxable  year  in  which  there  is  no  substantial 
risk  of  forfeiture  of  the  rights  to  such  compensation,  even  though  the  plan  is  unfunded.  For  this 
purpose,  a  person’s  rights  to  compensation  are  subject  to  a  substantial  risk  of  forfeiture  if  the 
rights  are  conditioned  on  the  future  performance  of  substantial  services  by  any  individual.^*' 
Earnings  post  vesting  are  generally  taxed  when  paid. 


Certain  plans  are  excluded  from  being  treated  as  deferred  compensation,  including  bona 
fide  vacation  leave,  sick  leave,  compensatory  time,  severance  pay,  disability  pay,  and  death 
benefits.^'2 


Nonqualified  deferred  compensation  from  certain  tax  indifferent  narties 

In  general 

Under  special  rules,  any  compensation  deferred  under  a  nonqualified  deferred 
compensation  plan  of  a  nonqualified  entity  is  generally  includible  in  income  by  the  service 
provider  when  there  is  no  substantial  risk  of  forfeiture  of  the  service  provider’s  rights  to  such 
compensation,  regardless  of  the  method  of  accounting  used  by  the  service  provider.^'-^  For  this 
purpose,  a  service  provider’s  rights  to  compensation  are  subject  to  a  substatiti.alft.sk.  of  forfeiture 


Some  aspects  of  the  rules  for  eligible  deferred  compensation  plans  are  quite  difliatai  fctr  plans  of  State 
or  local  government  employers  and  plans  of  tax-exempt  employers.  In  particular,  an  eligMe  .ttefi^xed  compensation 
plan  of  a  State  or  local  government  is  a  tax-favored,  funded  arrangement,  similar  to  a  quallf1@.d  defined  fiontribution 
plan,  whereas  an  eligible  deferred  compensation  plan  of  a  tax-exempt  employer  must  be  unfunded.  These  rules  in 
effect  limit  the  amount  of  unfimded  nonqualified  deferred  compensation  that  can  be  provided  on  a  tax-deferred  basis 
by  a  tax-exempt  employer. 

610  45-7^  which  also  contains  exceptions  for  various  arrangements. 

Sec.  457(0U)(B). 

Scc.457(c)(ll)(A). 

Section  457A,  generally  effective  for  deferred  amounts  attributable  to  services  performed  after 
December  .3 1 ,  2008. 
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only  if  the  rights  are  conditioned  on  the  future  performance  of  substantial  services  by  any 
individual.  A  condition  related  to  a  purpose  of  the  compensation  (other  than  future 
performance  of  substantial  services)  does  not  result  in  a  substantial  risk  of  forfeiture. 

If  the  amount  of  any  deferred  compensation  is  not  determinable  at  the  time  the 
compensation  is  otherwise  includible  in  income,  the  compensation  is  includible  when  the  amount 
becomes  determinable.  In  that  case,  the  income  tax  attributable  to  the  compensation  includible 
in  income  is  increased  by  the  sum  of  ( 1 )  an  interest  charge,  and  (2)  an  amount  equal  to 
20  percent  of  the  includible  compensation.  The  interest  charge  is  equal  to  the  interest  at  the  rate 
applicable  to  underpayments  of  tax  plus  one  percentage  point  imposed  on  the  underpayments 
that  would  have  occurred  had  the  compensation  been  includible  in  income  when  first  deferred,  or 
if  later,  when  not  subject  to  a  substantial  risk  of  forfeiture. 

Nonqualified  entity 

The  term  “nonqualified  entity”  includes  certain  foreign  corporations  and  certain 
partnerships  (either  domestic  or  foreign).  A  foreign  corporation  is  a  nonqualified  entity  unless 
substantially  all  of  its  income  is  effectively  connected  with  the  conduct  of  a  U.S.  trade  or 
business  or  is  subject  to  a  comprehensive  foreign  income  tax.  A  partnership  is  a  nonqualified 
entity  unless  substantially  all  of  its  income  is  allocated  to  persons  other  than  foreign  persons  with 
respect  to  whom  such  income  is  not  subject  to  a  comprehensive  foreign  income  tax  and 
organizations  exempt  from  U.S.  income  tax. 

The  term  comprehensive  foreign  income  tax  means  with  respect  to  a  foreign  person,  the 
income  tax  of  a  foreign  country  if  (1)  the  person  is  eligible  for  the  benefits  of  a  comprehensive 
income  tax  treaty  between  the  foreign  country  and  the  United  States,  or  (2)  the  person 
demonstrates  to  the  satisfaction  of  the  Secretary  of  the  Treasury  that  the  foreign  country  has  a 
comprehensive  income  tax. 

Nonqualified  deferred  compensation 

For  purposes  of  these  special  rules,  the  term  “nonqualified  deferred  compensation  plan” 
is  generally  defined  in  the  same  manner  as  under  the  general  rules  for  nonqualified  deferred 
compensation  (and  includes  any  agreement  or  arrangement,  as  well  as  actual  or  notional  income 
on  deferred  compensation)  with  certain  modifications. 

Nonqualified  deferred  compensation  includes  any  plan  that  provides  a  right  to 
compensation  based  on  the  appreciation  in  value  of  a  specified  number  of  equity  units  of  the 


Under  section  457A(d)(  1  )(B),  to  the  extent  provided  in  rcgulatioiB,  .if  coKijfif.'JJsMj.OE is  dsiannined 
solely  by  reference  to  the  amount  of  gain  recognized  on  the  disposition  of  an  invesiment  asset,  the  compensation  is 
treated  as  sul^ec3;|!J,a  substantial  risk  of  forfeiture  until  the  date  of  such  dispositioa.  No  regisUtions  or  other 
guidance  app(j^%§:&is  mlc  has  been  issued. 
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service  recipient.^'^  However,  IRS  guidance  provides  some  exceptions. In  general,  under  the 
guidance,  a  stock  option  is  not  treated  as  nonqualified  deferred  compensation  for  this  purpose  if 
the  exercise  price  of  the  stock  option  cannot  be  less  than  the  fair  market  value,  on  the  date  the 
option  is  granted,  of  the  stock  subject  to  the  option  and  the  option  does  not  otherwise  include  a 
deferral  feature.  A  similar  exception  applies  to  arrangements  involving  the  right  to  purchase  an 
equity  interest  in  a  noncorporate  entity.  Exceptions  apply  also  for  statutory  options.  Finally,  an 
exception  applies  for  a  SAR  if  the  exercise  price  of  the  SAR  cannot  be  less  than  the  fair  market 
value,  on  the  date  the  SAR  is  granted,  of  the  stock  subject  to  the  SAR  and  the  SAR  does  not 
otherwise  include  a  deferral  feature,  but  only  if  the  SAR  by  its  terms  at  all  times  must  be  settled 
in  service  recipient  stock  and  is  settled  in  service  recipient  stock. 

A  special  “short-term  deferral”  exception  applies,  under  which  compensation  is  not 
treated  as  deferred  if  the  service  provider  receives  payment  of  the  compensation  not  later  than 
12  months  after  the  end  of  the  taxable  year  of  the  service  recipient  during  which  the  right  to  the 
payment  of  such  compensation  is  no  longer  subject  to  a  substantial  risk  of  forfeiture  (within  the 
meaning  of  the  special  rules). 


Description  of  Proposal 


In  2eneral 

Under  the  proposal,  any  compensation  deferred  under  a  nonqualified  deferred 
compensation  plan  is  includible  in  the  gross  income  of  the  service  provider  when  there  is  no 
substantial  risk  of  forfeiture  of  the  service  provider’s  rights  to  such  compensation.  For  this 
purpose,  the  rights  of  a  service  provider  to  compensation  are  treated  as  subject  to  a  substantial 
risk  of  forfeiture  only  if  the  rights  are  conditioned  on  the  future  performance  of  substantial 
services  by  any  individual.  Under  the  proposal,  a  condition  related  to  a  purpose  of  the 
compensatioa  other  tlian  the  future  performance  of  substantial  services  (such  as  a  condition 
based  on  acIiieviBg  a  specified  performance  goal  or  a  condition  intended  in  whole  or  in  part  to 
defer  taxation)  does  MOt  create  a  substantial  risk  of  forfeiture,  regardless  of  whether  the 
possibility  of  forfeitare  is  substantial.  In  addition,  a  covenant  not  to  compete  does  not  create  a 
substantial  risk  of  forfeiture. 

The  proposal  applies  without  regard  to  the  method  of  accounting  of  the  service  provider. 
Because  of  the  definition  of  substantial  risk  of  forfeiture  under  the  proposal,  a  taxpayer  using 
either  the  cash  method  of  accounting  or  the  accrual  method  of  accounting  may  be  required  to 
include  deferred  compensation  in  income  earlier  than  the  method  of  accounting  would  otherwise 
require. 


Sec.  457A(d)(.3)(A).  The  Secretary  of  the  Treasury  is  authorized  to  prescribe  such  regulations  as  may 
be  necessary  or  appropriate  to  carry  out  the  purposes  of  section  457A. 

Notice  2009-8,  2009-1  C.B.  .'^47,  A-2(b).  For  a  discussion  of  intended  exceptions  for  certain 
arrangements,  sec  Committee  on  Ways  and  Means  Report  to  accompany  H.R.  6049,  the  Renewable  Energy  and  Job 
Creation  Act  of  2008,  H.R.  Rep.  No.  110-658,  May  20,  2008,  pp.  195-196. 
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Nothing  under  the  proposal  is  to  be  construed  to  prevent  the  inclusion  of  amounts  in 
i^jome  under  any  other  income  tax  provision  or  any  other  rule  of  law  earlier  than  the  time 
-,|t4^ided  in  the  proposal.  Any  amount  included  in  income  under  the  proposal  is  not  required  to 
wSicluded  in  income  under  any  other  income  tax  provision  or  any  other  rule  of  law  later  than 
the  time  provided  under  the  proposal. 


Nonqualified  deferred  compensation 

For  purposes  of  the  proposal,  the  term  “nonqualified  deferred  compensation  plan”  maaass 
any  plan  that  provides  for  the  deferral  of  compensation,  other  than  a  qualified  employer  ^ 
bona  fide  vacation  leave,  sick  leave,  compensatory  time,  disability  pay  or  death  benefit  plssi,  asd 
any  other  plan  or  arrangement  designated  by  the  Secretary  of  the  Treasury  consistent  wi&fc 
purposes  of  the  proposal.  The  Secretary  shall  not  provide  an  exception  for  severance 
fide  or  otherwise,  in  regulations  or  other  guidance.  A  qualified  employer  plan  for  this  purpose 
means  a  qualified  retirement  plan,  a  tax-deferred  annuity  plan,  a  simplified  employee  pension 
plan,  a  simple  retirement  account  plan,  an  eligible  deferred  compensation  plan  of  a  State  or  local 
government  employer,  or  a  plan  established  before  June  25,  1959,  and  funded  only  by  employee 
contributions. 


In  addition,  a  nonqualified  deferred  compensation  plan  for  purposes  of  the  proposal 
specifically  includes  any  plan  that  provides  a  right  to  compensation  based  on  the  value  of,  or  the 
appreciation  in  value  of,  a  specified  number  of  equity  units  of  the  service  recipient.  Such  a 
compensation  right  does  not  fail  to  provide  for  the  deferral  of  t>?@tpShggiii(3kld^IyBMause  the 
compensation  is  to  be  paid  in  cash  or  by  the  transfer  of  equity;^^^  to! all  stock 

options  and  SARs  (and  similar  arrangements  involving  noncot^^sb,^t£t^_^|?f!S^^ess  of  how 
the  exercise  price  compares  to  the  value  of  the  related  stock  of!f is 
granted.  It  is  intended  that  no  exceptions  are  to  be  provided  in;;:^iSa^^S.©f'^€:C'»(^nistrative 
guidance.  However,  it  is  intended  that  statutory  options  are  deferred 

compensation  for  purposes  of  the  proposal.  An  exception  is  a  plan 

consisting  of  a  transfer  of  property  described  in  section  83  which 

consists  of  a  trust  to  which  section  402(b)  applies.  na  Am..  *'  mm 

For  purposes  of  the  proposal,  a  plan  includes  any  agreement  or  arrangement,  including  an 
agreement  or  arrangement  that  includes  one  person.  In  addition,  references  to  deferred 
compensation  are  treated  as  including  references  to  income  (whether  actual  or  notional) 
attributable  to  deferred  compensation  or  income.  However,  compensation  is  not  treated  as 
deferred  for  purposes  of  the  proposal  if  the  service  provider  receives  payment  of  the 
compensation  not  later  than  two  and  one-half  months  after  the  end  of  the  service  recipient’s 
taxable  year  during  which  the  right  to  the  payment  of  such  compensation  is  no  longer  subject  to  a 
substantial  risk  of  forfeiture  (within  the  meaning  of  the  proposal). 

Additional  rules 

The  Secretary  of  Treasury  is  directed  to  prescribe  sucb.f^idaififeias  may  be  necessary 
or  appropriate  to  carry  out  the  purposes  of  the  proposal,  includiittg  fegiiiations  disregarding  a 
substantial  risk  of  forfeiture  in  cases  where  necessary  to  carry  out  the  purposes  of  the  proposal. 


UST  001199 


209 


TREAS-1 7-0313-1-000220 


Except  as  provided  by  tke  of  the  Treasury,  for  purposes  of  the  proposal,  rules  similar  to 

the  controlled  group  rul^’i^r retirement  plans  apply.^'^ 

Under  the  propel,;  4^  ^f^nt-law  general  rules  for  nonqualified  deferred  compensation 
and  the  present-law  rules  for  nonqualified  deferred  compensation  from  certain  tax  indifferent 
parties  are  repealed.  In  addition,  the  present-law  rules  for  eligible  and  ineligible  deferred 
compensation  plans  of  tax-exempt  employers  and  for  ineligible  deferred  compensation  plans  of 
State  and  local  governments  do  not  apply  with  respect  to  deferred  amounts  attributable  to 
services  performed  after  December  31,  2017. 

In  addition,  the  proposal  applies  income  tax  reporting  and  withholding,  as  applicable,  to 
amounts  required  to  be  included  in  gross  income  of  employees  and  other  service  providers, 
including  nonresident  aliens  subject  to  U.S.  taxation. 

Effective  Date 


The  proposal  generally  applies  to  amounts  attributable  to  services  performed  after 
December  3 1 ,  20 1 7.  In  the  case  of  any  deferred  compensation  amount  to  which  the  proposal 
does  not  otherwise  apply  solely  by  reason  of  the  fact  that  the  amount  is  attributable  to  services 
performed  before  January  1,  2018,  to  the  extent  such  amount  is  not  includible  in  gross  income  in 
a  taxable  year  beginning  before  2026,  such  amount  is  includible  in  income  in  the  later  of  (1)  the 
last  taxable  year  before  2026,  or  (2)  the  taxable  year  in  which  there  is  no  substantial  risk  of 
forfeiture  of  the  rights  to  such  compensation  (determined  in  the  same  manner  as  determined 
under  the  proposal).  Earnings  on  deferred  amounts  attributable  to  services  performed  before 
January  1, 2018,  are  subject  to  the  proposal  only  to  the  extent  that  the  amounts  to  which  the 
earnings  are  attributable  are  subject  to  the  proposal. 

The  Secretary  of  the  Treasury  is  directed  to  issue  guidance,  no  later  than  1 20  days  after 
enactment  of  the  proposal,  providing  a  limited  period  of  time  during  which  a  nonqualified 
deferred  compensation  arrangement  attributable  to  services  performed  on  or  before 
December  3 1 ,  20 1 7,  may,  without  violating  the  general  rules  for  nonqualified  deferred 
compensation,  be  amended  to  conform  the  date  of  distribution  to  the  service  provider  to  the  date 
amounts  are  required  to  be  included  in  income  under  the  proposal.  If  the  service  provider- 
taxpayer  is  also  a  service  recipient  and  maintains  one  or  more  nonqualified  deferred 
compensation  arrangements  for  its  service  providers  under  which  any  amount  is  attributable  to 
services  performed  on  or  before  December  3 1,  201 7,  the  guidance  is  to  permit  any  such 
arrangement  to  be  amended  to  conform  the  dates  of  distribution  under  that  arrangement  to  the 
date  amounts  are  required  to  be  included  in  the  income  of  the  taxpayer.  An  amendment  to  a 
nonqualified  deferred  compensation  arrangement  made  pursuant  to  the  guidance  is  not  to  be 
treated  as  a  material  modification  of  the  arrangement  for  purposes  of  the  general  rules  for 
nonqualified  deferred  compensation. 


Sec.  414(b)  and  (c). 
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Ms#JliCation  of  limitation  on  excessive  employee  remuneration 

Present  Law 


if-*',*' 


In  general 

An  employer  generally  may  deduct  reasonable  compei^alioti  for  personal  services  as  an 
ordinary  and  necessary  business  expense.  Section  162(m)  provides  an  e^licit  limitation  on  the 
deductibility  of  compensation  expenses  in  the  case  of  publicly  traded  corporate  employers.  The 
otherwise  allowable  deduction  for  compensation  paid  or  accrued  with  respect  to  a  covered 
employee  of  a  publicly  held  corporation^'^  is  limited  to  no  more  than  $1  million  per  year.^'^  The 
deduction  limitation  applies  when  the  deduction  would  otherwise  be  taken. 

Covered  employees 

Section  162(m)  defines  a  covered  employee  as  (1)  the  chief  executive  officer  of  the 
corporation  (or  an  individual  acting  in  such  capacity)  as  of  the  close  of  the  taxable  year  and 
(2)  the  four  most  highly  compensated  officers'’^®  for  the  taxable  year  (other  than  the  chief 
executive  officer).  Treasury  regulations  under  section  162(m)  provide  that  whether  an  employee 
is  the  chief  executive  officer  or  among  the  four  most  highly  compensated  officers  should  be 
determined  pursuant  to  l^,&ti^cutive  compensation  disclosure  rules  promulgated  under  the 
Securities  Exchange  Acl  of  1934  (“Exchange  Act”). 

In  2006,  the  Securities  and  Exchange  Commission  amended  certain  rules  relating  to 
executive  compensation,  including  which  officers’  compensation  must  be  disclosed  under  the 
Exchange  Act.  Under  the  new  rules,  such  officers  are  (1)  the  principal  executive  officer  (or  an 
individual  acting  in  such  capacity),  (2)  the  principal  financial  officer  (or  an  individual  acting  in 
such  capacity),  and  (3)  the  three  most  highly  compensated  officers, other  than  the  principal 
executive  officer  or  principal  financial  officer. 

In  response  to  the  Securities  and  Exchange  Commission’s  new  disclosure  rules,  the 
Internal  Revenue  Service  issued  updated  guidance  on  identifying  which  employees  are  covered 
by  section  162(m).‘’^^  The  new  guidance  provides  that  “covered  employee”  means  any  employee 
who  is  ( 1 )  the  principal  executive  officer  (or  an  individual  acting  in  such  capacity)  defined  in 


A  corporalion  is  treated  as  publiely  held  if  it  has  a  class  of  common  equity  securities  that  is  required  to 
be  xe.gisieit'd  under  section  12  of  the  Securities  Exchange  Act  of  1934. 

Sec.  162(m).  This  deduction  limitation  applies  for  purposes  of  the  regular  income  tax  and  the 
altematiXK  minimum  tax. 

Such  officers  must  also  be  employees  whose  total  compensation  is  required  to  be  reported  to 
shareholders  under  the  Securities  Exchange  Act  of  1 934. 

Such  officers  must  also  be  employees  whose  total  compensation  is  required  to  be  reported  to 
shareholders  under  the  Securities  Exchange  Act  of  1 9.34. 

Notice  2007-49,  2007-25  I.R.B.  1429. 
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reference  to  the  Exchange  Act,  or  (2)  among  the  three  most  highly  compensated  officers  for 
the  taxable  year  (other  than  the  principal  executive  officer),  again  defined  by  reference  to  the 
Exchange  Act.  Thus,  under  current  guidance,  only  four  employees  are  covered  under 
section  162(m)  for  any  taxable  year.  Under  Treasujy  regulations,  the  requirement  that  the 
individual  meet  the  criteria  as  of  the  last  day  of  the  taxable  year  applies  to  bodi  ihe  principal 
executive  officer  and  the  three  highest  compensated  o.^icers.*’^'* 

Definition  of  publicly  held  corporation 

For  purposes  of  the  deduction  disallowance  of  section  162(m),  a  publicly  held 
corporation  means  any  corporation  issuing  any  class  of  common  equity  securities  required  to  be 
registered  under  section  12  of  the  Securities  Exchange  Act  of  1934.  All  U.S.  publicly  traded 
companies  are  subject  to  this  registration  requirement,  including  their  foreign  affiliates  (to  the 
extent  subject  to  U.S.  tax).  A  foreign  company  publicly  traded  through  American  depository 
receipts  (“ADRs”)  is  also  subject  to  this  registration  requirement  if  more  than  50  percent  of  the 
issuer’s  outstanding  voting  securities  are  held,  directly  or  indirectly,  by  residents  of  United  States 
and  either  (i)  the  majority  of  the  executive  officers  or  directors  are  United  States  citizens  or 
residents,  (ii)  more  than  50  percent  of  the  assets  of  the  issuer  are  located  in  the  United  States,  or 
(iii)  the  business  of  the  issuer  is  administered  principally  in  the  United  States.  Other  foreign 
companies  are  not  subject  to  the  registration  requirement. 

Remuneration  subject  to  the  deduction  limitation 

In  general 

Unless  specifically  excluded,  the  deduction  limitation  applies  to  all  remuneration  for 
services,  including  cash  and  the  cash  value  of  all  remuneration  (including  benefits)  paid  in  a 
medium  other  than  cash.  If  an  individual  is  a  covered  employee  for  a  taxable  year,  the  deduction 
limitation  applies  to  all  compensation  not  explicitly  excluded  from  the  deduction  limitation, 
regardless  of  whether  the  compensation  is  for  services  as  a  covered  employee  and  regardless  of 
when  the  compensation  was  earned.  The  $1  million  cap  is  reduced  by  excess  parachute 
payments  (as  defined  in  section  280G)  that  are  not  deductible  by  the  corporation. 

Certain  types  of  compensation  are  not  subject  to  the  deduction  limit  and  are  not  taken 
into  account  in  determining  whether  other  compensation  exceeds  $  1  million.  The  following 
types  of  compensation  are  not  taken  into  account;  ( 1 )  remuneration  payable  on  a  commission 
basis;  (2)  remuneration  payable  solely  on  account  of  the  attainment  of  one  or  more  performance 
goals  if  certain  outside  director  and  shareholder  approval  requirements  Sf  S  met 
(“performance-based  compensation”);  (3)  payments  to  a  tax-favored  retirement  plan  (including 
salary  reduction  contributions);  (4)  amounts  that  are  excludable  from  the  executive’s  gross 


Such  officers  must  also  be  employees  whose  lolal  compensation  is  required  to  be  reported  to 
shareholders  under  the  Securities  Exchange  Act  of  1 97>A. 

Treas.  Reg.  sec.  1.162-27(c)(2). 
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income  (such  as  employer-provided  health  and  inbcellaneous  fringe  benefits^^^);  and 

(5)  any  remuneration  payable  under  a;written  bioditlg  sqniiapt  which  was  in  effect  on 
February  17,  1993.  In  addition,  remti.tterdtic®i'  siq^J^insliiae  compensation  for  which  a 
deduction  is  allowable  after  a  covered  etrtpioyee  eeasos  to  be  a  covered  employee.  Thus,  the 
deduction  limitation  often  does  not  apply  to  deferred  compensation  that  is  otherwise  subject  to 
the  deduction  limitation  (e.g.,  is  not  performance-based  compensation)  because  the  payment  of 
compensation  is  deferred  until  after  termination  of  employment. 

Performance-based  compensation 

Compensation  qualifies  for  the  exception  for  performajfCqrtwqd  obmpensation  only  if 
(1)  it  is  paid  solely  on  account  of  the  attainment  of  one  or  mote  pe^j^taitjce  goals,  (2)  the 
performance  goals  are  established  by  a  compensation  committ^  solely  of  two  or  more 

outside  directSTcj,^^^  (3)  the  material  terms  under  which  the  compensation  is  to  be  paid,  including 
the  perfomsattee goals,  are  disclosed  to  and  approved  by  the  shareholders  in  a  separate  majority- 
approved  vote  prior  to  payment,  and  (4)  prior  to  payment,  the  compensation  committee  certifies 
that  the  performance  goals  and  any  other  material  terms  were  in  fact  satisfied. 

Compensation  (other  than  stock  options  or  other  stock  appreciation  rights  (“SARs”))  is 
not  treated  as  paid  solely  on  account  of  the  attainment  of  one  or  more  performance  goals  unless 
the  compensation  is  paid  to  the  particular  executive  pursuant  to  a  pre-established  objective 
performance  formula  or  standard  that  precludes  discretion.  A  stock  option  or  SAR  with  an 
exercise  price  not  less  than  the  fair  market  value,  on  the  date  the  option  or  SAR  is  granted,  of  the 
stock  subject  to  the  option  or  SAR,  generally  is  treated  as  meeting  the  exception  for 
performance-based  compensation,  provided  that  the  requirements  for  outside  director  and 
shareholder  approval  are  met  (without  the  need  for  certification  that  the  performance  standards 
have  been  met).  This  is  the  case  because  the  amount  of  compensation  attributable  to  the  options 
or  SARs  received  by  the  executive  would  be  based  solely  on  an  increase  in  the  corporation’s 
stock  price.  Stock-based  compensation  is  not  treated  as  performance-based  if  it  depends  on 
factors  other  than  corporate  performance. 

Description  of  Proposal 


Definition  of  covered  employee 

The  proposal  revises  the  definition  of  covered  employee  to  include  both  the  principal 
executive  officer  and  the  principal  financial  officer.  Further,  an  individual  is  a  covered  employee 
if  the  individual  holds  one  of  these  positions  at  any  time  during  the  taxable  year.  The  proposal 
also  defines  as  a  covered  employee  the  three  (rather  than  four)  most  highly  compensated  officers 
for  the  taxable  year  (other  than  the  principal  executive  officer  or  principal  financial  officer)  who 

Secs.  105,  106,  and  1.^2. 

A  director  is  considered  an  outside  director  if  he  or  she  is  not  a  current  employee  of  Ihc  corporation  (or 
related  entities),  is  not  a  former  employee  of  the  corporation  (or  related  entities)  who  is  receiving  compensation  for 
prior  services  (other  than  benefits  under  a  qualified  retirement  plan),  was  not  an  officer  of  the  corporation  (or  related 
entities)  at  any  time,  and  is  not  currently  receiving  compensation  for  personal  services  in  any  capacity  (e.g.,  for 
services  as  a  consultant)  other  than  as  a  director. 
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are  required  to  be  reported  on  the  company’s  proxy  statement  for  the  taxable  year  (or  who  would 
be  required  to  be  reported  on  such  a  statement  for  a  company  not  required  to  make  such  a  report 
to  shareholders). 

In  addition,  if  an  individual  is  a  covered  employee  with  respect  to  a  corporation  for  a 
taxable  year  beginning  after  December  31,  2016,  the  individual  remains  a  covered  employee  for 
all  future  years.  Thus,  an  individual  remains  a  covered  employee  with  respect  to  compensation 
otherwise  deductible  for  subsequent  years,  including  for  years  during  which  the  individual  is  no 
longer  employed  by  the  corporation  and  years  after  the  individual  has  died.  Compensation  does 
not  fail  to  be  compensation  with  respect  to  a  covered  employee  and  thus  subject  to  the  deduction 
limit  for  a  taxable  year  merely  because  the  compensation  is  includible  in  the  income  of,  or  paid 
to,  another  individual,  such  as  compensation  paid  to  a  beneficiary  after  the  employee’s  death,  or 
to  a  former  spouse  pursuant  to  a  domestic  relations  order. 

Definition  of  publicly  held  corporation 

The  proposal  extends  the  applicability  of  section  162(m)  to  include  all  domestic  publicly 
traded  corporations  and  all  foreign  companies  publicly  traded  through  ADRs.  The  proposed 
definition  may  include  certain  additional  corporations  that  are  not  publicly  traded,  such  as  large 
private  C  or  S  corporations. 

Performance-based  compensation  and  commissions  exceptions 

The  proposal  eliminates  the  exceptions  for  commissions  and  performance-based 
compensation  from  the  definition  of  compensation  sulyect  to  the  deduction  limit.  Thus,  such 
compensation  is  taken  into  account  in  determining  tlt^  amount  of  compensation  with  respect  to  a 
covered  employee  for  a  taxable  year  that  exceieds  $  1  fitillion  and  is  thus  not  deductible  under 
section  162. 


EffeciSive  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 
3.  Excise  tax  on  excess  tax-exempt  organization  executive  compensation 

Present  Law 


Taxable  employers  and  other  service  recipients  are  generally  allowed  a  deduction  for 
reasonable  compensation  expenses. However,  in  some  cases,  compensation  in  excess  of 
specific  levels  is  not  deductible. 

In  the  case  of  a  publicly  held  corporation,  subject  to  certain  exceptions,  the  deduction  for 
a  taxable  year  for  compensation  of  the  corporation’s  principal  executive  officer  or  for  any  of  the 


Sec.  162(a)(1). 
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corporation’s  three  most  highly  compensated  officers  other  than  the  principal  executive  officer  is 
limited  to  $1  million  (“$1  million  limit  on  deductible  compensation”). 

A  “parachute  payment”  (generally  a  payment  of  compensation  that  is  contingent  on  a 
change  in  corporate  ownership  or  control)  made  to  an  officer,  shareholder  or  highly  compensated 
individual  is  generally  not  deductible  if  the  aggregate  present  value  of  all  such  payments  to  an 
individual  equals  or  exceeds  three  times  the  individual’s  base  amount  (an  “excess  parachute 
payment”). An  individual’s  base  amount  is  the  average  annual  compensation  includible  in  the 
individual’s  gross  income  for  the  five  taxable  years  ending  before  the  date  the  change  in 
ownership  or  control  occurs.  Certain  amounts  are  not  considered  parachute  payments,  including 
payments  under  a  qualified  retirement  plan,  a  simplified  employee  pension  plan,  or  a  simple 
retirement  account. 

These  deduction  limits  generally  do  not  affect  a  tax-exempt  organization. 

Description  of  Proposal 

Under  the  proposal,  an  employer  is  liable  for  an  excise  tax  equal  to  20  percent  of  the  sum 
of  the  ( 1 )  remuneration  (other  than  an  excess  paiachute  payment)  in  excess  of  $1  million  paid  to 
a  covered  employee  by  an  applicable  tax-ex^pt  organization  for  a  taxable  year,  and  (2)  any 
excess  parachute  payment  (under  a  new  definition  for  this  purpose  that  relates  solely  to 
separation  pay)  paid  by  the  applicable  tax-exempt  organization  to  a  covered  employee. 
Accordingly,  the  excise  tax  applies  as  a  result  of  an  excess  parachute  payment,  even  if  the 
covered  employee’s  remuneration  does  not  exceed  $1  million. 

For  purposes  of  the  proposal,  a  covered  employee  is  an  employee  (including  any  former 
employee)  of  an  applicable  tax-exempt  organization  if  the  employee  is  one  of  the  five  highest 
compensated  employees  of  the  organization  for  the  taxable  year  or  was  a  covered  employee  of 
the  organization  (or  a  predecessor)  for  any  preceding  taxable  year  beginning  after  December  3 1 , 
2016.  An  “applicable  tax-exempt  organization”  is  an  organization  exempt  from  tax  under 
section  501(a),  an  exempt  farmers’  cooperative,^'^'  a  Federal,  State  or  local  governmental  entity 
with  excludable  income, or  apolitical  organization. 


Sec.  162(ni)(l).  Under  section  162(m){6),  limits  apply  to  deductions  for  compensation  of  individuals 
perfonning  services  for  certain  health  insurance  providers. 

Sec.  280G. 

““  Secs.  401(a),  40.3(a),  408(k),  and  408(p). 

Sec.  521(b). 

Sec.  115(1). 

Sec.  527(c)(1). 
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Remuneration  means  wages  |s  fjfc’fijied  for  income  tax  withholding  purposes,  but  does 
not  include  any  designated  Roth  contfibation.'"'^^  Remuneration  of  a  covered  employee  includes 
any  remuneration  paid  with  respect  to  employment  of  the  covered  employee  by  any  person  or 
governmental  entity  related  to  the  applicable  tax-exempt  organization.  A  person  or 
governmental  entity  is  treated  as  related  to  an  applicable  tax-exempt  organization  if  the  person  or 
governmental  entity  (1)  controls,  or  is  controlled  by,  the  organization,  (2)  is  controlled  by  one  or 
more  persons  that  control  the  organization,  (3)  is  a  supported  organization^-^^  during  the  taxable 
year  with  respect  to  the  organization,  (4)  is  a  supporting  organization^'^’  during  the  taxable  year 
with  respect  to  the  organization,  or  (5)  in  the  case  of  a  voluntary  employees’  beneficiary 
association  (“VEBA”),®^^  establishes,  maintains,  or  makes  contributions  to  the  VEBA. 

However,  remuneration  of  a  covered  employee  that  is  not  deductible  by  reason  of  the  $1  million 
limit  on  deductible  compensation  is  not  taken  into  account  for  purposes  of  the  proposal. 

Under  the  proposal,  an  excess  parachute  payment  is  the  amount  by  which  any  parachute 
payment  exceeds  the  portion  of  the  base  amount  allocated  to  the  payment.  A  patachute  payment 
is  a  payment  in  the  nature  of  compensation  to  (or  for  the  benefit  of  a  covered  employee)  if  the 
payment  is  contingent  on  the  employee’s  separation  from  employment  and  the  aggregate  present 
value  of  all  such  payments  is  three  times  or  more  the  base  amount.  The  base  amount  is  the 
average  annual  compensation  includible  in  the  covered  employee’s  gross  income  for  the  five 
taxable  years  ending  before  the  date  of  the  employee’s  separation  from  employment.  Parachute 
payments  do  not  include  payments  under  a  qualified  retirement  plan,  a  simplified  employee 
pension  plan,  a  simple-  retirement  account,  a  tax-deferred  annuity, or  an  eligible  deferred 
compensation  plaat>faState  or  local  government  employer. 

The  employer  of  a  covered  employee  is  liable  for  the  excise  tax.  If  remuneration  of  a 
covered  employee  from  more  than  one  employer  is  taken  into  account  in  determining  the  excise 
tax,  each  employer  is  liable  for  the  tax  in  an  amount  that  bears  the  same  ratio  to  the  total  tax  as 
the  remuneration  paid  by  that  employer  bears  to  the  remuneration  paid  by  all  employers  to  the 
covered  employee. 


Sec.  .^401  (a). 

Under  section  402A(c),  a  designated  Roth  contribution  is  an  elective  deferral  (that  is,  a  contribution  to  a 
tax-favored  employer-sponsored  retirement  plan  made  at  the  election  of  an  employee)  that  the  employee  designates 
as  not  being  excludable  from  income. 

Sec.  5O9(0(-3). 

Sec.  509(a)(.^). 

Sec.  501(c)(9). 

Sec.  40.Xb). 

Sec.  457(b). 
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Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1; 
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TITLE  IV  -  TAXATION  OF  FOREIGN  INCOME  AND  FOREIGN  PERSONS 


I.  PRESENT  LAW 

Present  law  combines  taxation  of  all  U.S.  persons  on  their  worldwide  income,  whether 
derived  in  the  United  States  or  abroad,  with  limited  deferral  of  taxation  of  income  earned  by 
foreign  subsidiaries  of  U.S.  companies  and  source-based  taxation  of  the  U-S. -source  income  of 
nonresident  aliens  and  foreign  entities.  Under  this  system  (sometimes  described  as  the  U.S. 
hybrid  system),  the  application  of  the  Code  differs  depending  on  whether  income  arises  from 
outbound  investment  or  inbound  investment.  Outbound  investment  refers  to  the  foreign 
activities  of  U.S.  persons,  while  inbound  investment  is  investment  by  foreign  persons  in  U.S. 
assets  or  activities,  although  certain  rules  are  common  to  both  inbound  and  outbound  activities. 

A.  Principles  Common  to  Inbound  and  Outbound  Taxation 

Although  the  U.S.  tax  rules  differ  depending  on  whether  the  activity  in  question  is 
inbound  or  outbound,  there  are  certain  concepts  that  apply  to  both  inbound  and  outbound 
investment.  Such  areas  include  the  transfer  pricing  rules,  entity  classification,  the  rules  for 
determination  of  source,  and  whether  a  corporation  is  foreign  or  domestic. 

1.  Residence 

U.S.  persons  are  subject  to  tax  on  their  worldwide  income.  The  Code  defines  U.S.  person 
to  include  all  U.S.  citizens  and  residents  as  well  as  domestic  entities  such  as  partnerships, 
corporations,  estates  and  certain  trusts.^'  The  term  “resident”  is  defined  only  with  respect  to 
natural  persons.  Noncitizens  who  are  lawfully  admitted  as  permanent  residents  of  the  United 
States  in  accordance  with  immigration  laws  (colloquially  referred  to  as  green  card  holders)  are 
treated  as  residents  for  tax  purposes.  In  addition,  noncitizens  who  meet  a  substantial  presence 
test  and  are  not  otherwise  exempt  from  U.S.  taxation  are  also  taxable  as  U.S.  residents.®''^ 

For  legal  entities,  the  Code  determines  whether  an  entity  is  subject  to  U.S.  taxation  on  its 
worldwide  income  on  the  basis  of  its  place  of  organization.  For  purposes  of  U.S.  tax  law,  a 
corporation  or  partnership  is  treated  as  domestic  if  it  is  organized  or  created  under  the  laws  of  the 
United  States  or  of  any  State,  unless,  in  the  case  of  a  partnership,  the  Secretary  prescribes 
otherwise  by  regulation. All  other  partnerships  and  corporations  (that  is,  those  organized 
under  the  laws  of  foreign  countries)  are  treated  as  foreign.^  In  contrast,  place  of  organization  is 
not  determinative  of  residence  under  taxing  jurisdictions  that  use  fac^irs  such  as  situs, 
management  and  control  to  determine  residence.  As  a  result,  legal  ePtltics  may  have  more  than 


Sec.  7701(a)(30). 

Sec.  7701(b). 

Sec.  7701(a)(4). 

Sees.  7701(a)(5)  and  7701(a)(9).  Entities  organized  in  a  possession  or  territory  of  tlic  United  States  arc 
not  considered  to  have  been  organized  under  the  laws  of  the  United  States. 
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one  tax  residence,  or,  in  some  case,  no  residence. Only  domestic  corporations  are  subject  to 
U.S.  tax  on  a  worldwide  basis.  Foreign  corporations  are  taxed  only  on  income  that  has  a 
sufficient  connection  with  the  United  States. 

Tax  beiiefitai  otiierwise  available  to  a  domestic  corporation  that  migrates  its  tax  home 
from  the  United  States  to  foreign,  jurisdiction  may  be  denied  to  such  corporation,  in  which  case  it 
continues  to  be  treated  as  a  domestic  corporation  for  ten  years  following  such  migration. 

These  sanctions  generally  apply  to  a  transaction  in  which,  pursuant  to  a  plan  or  a  series  of  related 
transactions;  (I)  a  domestic  corporation  becomes  a  subsidiary  of  a  foreign-incorporated  entity  or 
otherwise  transfers  stibstantialiy  all!  of  its  properties  to  such  an  entity  in  a  transaction  completed 
after  March  4, 2003;  (2)  the  former  shareholders  of  the  domestic  corporation  hold  (by  reason  of 
the  stock  they  bad  held  in  tlie  domestic  corporation)  at  least  60  percent  but  less  than  80  percent 
(by  vote  or  value)  of  the  stock  of  the  foreign-incorporated  entity  after  the  transaction  (this  stock 
often  being  referred  to  as  “stock  held  by  reason  of’);  and  (3)  the  foreign-incorporated  entity, 
considered  together  with  all  companies  connected  to  it  by  a  chain  of  greater  than  50  percent 
ownership  (that  is,  the  “expanded  aftiiiated  group”),  does  not  have  substantial  busssiie^s  activities 
in  the  entity’s  country  of  incorporation,  co.mpared  to  the  total  worldwide  business  s^cid^ities  of 
the  expanded  affiliated  group. 

The  Treasury  Department  and  the  IRS  have  promulgated  detailed  guidance,  through  both 
regulations  and  several  notices,  addressing  these  requirements  under  section  7874  since  the 
section  was  enacted  in  2004,^"^*  and  have  sought  to  expand  the  reach  of  the  section  or  reduce  the" 
tax  benefits  of  inversion  transactions.  For  example.  Notice  2014-52  announced  Treasury’s  and 
the  IRS’s  intention  to  issue  regulations  and  took  a  two-pronged  approached.  First,  it  addressed 
the  treatment  of  cross-border  combination  transactions  themselves.  Second,  it  addressed  post¬ 
transaction  steps  that  taxpayers  may  undertake  with  respect  to  US-owned  foreign  subsidiaries 
making  it  more  difficult  to  access  foreign  earnings  without  incurring  added  U.S.  tax.  On 
November  19,  2015,  Treasury  and  the  IRS  issued  Notice  2015-79,  which  announced  their  intent 
to  issue  further  regulations  to  limit  cross-border  merger  transactions,  expanding  on  the  guidance 


“The  notion  of  corporate  residence  is  an  important  touchstone  of  taxation,  however,  in  many  foreign 
income  tax  systems!,]”  with  the  result  that  the  bilateral  treaties  arc  oficn  relied  upon  to  resolve  conflicting  claims  of 
taxing  jurisdiction.  Joseph  Iscnbcrgh,  Vol.  1  U.S.  Taxation  of  Foreign  Persons  and  Foreign  Income,  Para.  7.1 
(Founh  Ed.  2016). 

Sec.  7874.  , 

Section  7874(a),  ta  ^  excise  tax  may  be  imposed  on  certain  stock  compensation  of 

executives  of  companies  that  (aversion  transactions.  Sec.  4985. 

‘  ■■!’ 

Notice  2015-79f,  2015T,!R.S;‘LiEXlS  583  (Nov.  19,  2015),  which  amiounced  tlieir  intent  to  issue  further 
regulations  to  limit  cross-border  merger  transactions,  expanding  on  the  guidance  issued  in  Notice  2014-52.  On 
April  4,  2016,  Treasury  and  the  IRS  issued  proposed  and  temporary  regulations  (T.D.  9761)  that  incorporate  tlie 
niles  previously  announced  in  Notice  2014-52  and  Notice  2015-79  and  a  new  multiple  domestic  entity  acquisition 
rule.  On  January  13,  2017,  Treasury  and  tlie  IRS  issued  final  and  temporary  regulations  under  section  7874  (T.D. 
9812),  which  adopt,  with  few  changes,  prior  temporary  and  proposed  regulations,  which  identify  certain  stock  of  an 
acquiring  foreign  corporation  tliat  is  disregarded  in  calculating  the  ownership  of  the  foreign  corporation  for  purposes 
of  section  7874. 
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issued  in  Notice  2014-52.  In  2016,  Treasury  and  the  IRS  issued  proposed  and  temporary 
regulations  that  incorporate  the  rules  previously  announced  in  Notice  2014-52  and  Notice  2015- 
79  and  a  new  multiple  domestic  entity  acquisition  rule.*^^ 

In  early  2017,  Treasury  issued  final  and  temporary  regulations^^”  that  adopt,  with  few 
changes,  the  2016  temporary  and  proposed  regulations. 

2.  Entity  classification 

Certain  entities  are  eligible  to  elect  their  classification  for  Federal  tax  purposes  under  the 
“check-the-box”  regulations  adopted  in  1997.”^'  Those  regulations  simplified  the  entity 
classification  process  for  both  taxpayers  and  the  IRS  by  making  the  entity  classification  of 
unincorporated  entities  explicitly  elective  in  most  instances. The  eligibility  to  elect  and  the 
breadth  of  an  entity’s  choices  depend  upon  whether  it  is  a  “per  se  corporation”  and  its  number  of 
beneficial  owners.  Foreign  as  well  as  domestic  entities  may  make  the  election.  As  a  result,  it  is 
possible  for  an  entity  that  operates  across  countries  to  be  treated  as  a  hybrid  entity.  A  hybrid 
entity  is  one  which  is  treated  as  a  flow-through  or  disregarded  entity  for  U.S.  tax  purposes  but  as 
a  corporation  for  foreign  tax  purposes.  For  “reverse  hybrid  entities,”  the  opposite  is  true.  The 
election  can  affect  the  determination  of  the  source  of  the  income,  availability  of  tax  credits,  and 
other  tax  attributes. 

3.  Source  of  income  rules 

The  rules  for  deiercaS^lf^ilfe  source  of  certain  types  of  income  are  specified  in  the  Code 
and  described  briefly  breiis^.  Various  factors  determine  the  source  of  income  for  U.S.  tax 
purposes,  mcltiding  the  st#3s  ot  tjadonality  of  the  payor,  the  status  or  nationality  of  the  recipient, 
the  location  of  the  recipient’s  acliviries  that  generate  the  income,  and  the  location  of  the  assets 
that  generate  the  iacoiae.  To  the  extent  that  the  source  of  income  is  not  specified  by  statute,  the 
Treas  nlgate  regulations  that  explain  the  appropriate  treatment.  However, 


TD.  9761,  April  4, 2016.  But  see,  Chamber  of  Commerce  v  Internal  Revenue  Sen’ice,  Cause  1:16- 
CV-944-LY  (W.D.  Tex.  Sept.  29,  20017),  granting  summary  judgment  to  plaintiff  in  challenge  to  temporary 
regulations  based  on  lack  of  compliance  with  Administrative  Proccdiuc  Requirements. 

T.D.  9812,  January  U,  2017. 

Treas.  Reg.  sec.  301.7701-1,  et  seq. 

The  check-the-box  regulations  replaced  Treas.  Reg.  sec.  301.7701-2,  as  in  effect  prior  to  1997,  under 
which  the  classification  of  imincorporated  entities  for  Federal  tax  purposes  was  determined  on  the  basis  of  a  four 
characteristics  indicative  of  status  as  a  corporation:  continuity  of  life,  centralization  of  management,  limited 
liability,  and  free  transferability  of  interests.  An  entity  that  possessed  three  or  more  of  these  characteristics  was 
treated  as  a  corporation;  if  it  possessed  two  or  fewer,  then  it  was  treated  as  a  partnership.  Thus,  to  achieve 
characterization  as  a  partnership  under  this  system,  taxpayers  needed  to  arrange  the  governing  instruments  of  an 
entity  in  such  a  way  as  to  eliminate  two  of  these  corporate  characteristics.  The  advent  and  proliferation  of  limited 
liability  companies  (“LLCs”)  under  State  laws  allowed  business  owners  to  create  customized  entities  that  possessed 
a  critical  conunon  feature — limited  liability  for  investors — as  well  as  other  corporate  characteristics  the  owners 
found  desirable.  As  a  consequence,  classification  was  effectively  elective  for  well-advised  taxpayers. 
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many  items  of  income  are  not  explicitly  addressed  by  either  the  Code  or  Treasury  regulations, 
sometimes  resulting  in  nontaxation  of  the  income.  On  several  occasions,  courts  have  determined 
the  source  of  such  items  by  applying  the  rule  for  the  type  of  income  to  which  the  disputed 
income  is  most  closely  analogous,  based  on  all  facts  and  circumstances. 

Interest 


Interest  is  derived  from  U.S.  sources  if  it  is  paid  by  the  United  States  or  any  agency  or 
instrumentality  thereof,  a  State  or  any  political  subdivision  thereof,  or  the  District  of  Columbia. 
Interest  is  also  from  U.S.  sources  if  it  is  paid  by  a  resident  or  a  domestic  corporation  on  a  bond, 
note,  or  other  interest-bearing  obligation. Special  rules  apply  to  treat  as  foreign-source  certain 
amounts  paid  on  deposits  with  foreign  commercial  banking  branches  of  U.S.  corporations  or 
partnerships  and  certain  other  amounts  paid  by  foreign  branches  of  domestic  financial 
institutions.^^^  Interest  paid  by  the  U.S.  branch  of  a  foreign  corporation  is  also  treated  as  U.S.- 
source  income. 

Dividends 


Dividend  income  is  generally  sourced  by  reference  to  the  payor’s  place  of 
incorporation. Thus,  dividends  paid  by  a  domestic  corporation  are  generally  treated  as 
entirely  U.S.-source  income.  Similarly,  dividends  paid  by  a  foreign  corporation  are  generally 
treated  as  entirely  foreign-source  income.  Under  a  special  rule,  dividends  from  certain  foreign 
corporations  that  conduct  U.S.  businesses  are  treated  in  part  as  U.S.-source  income. 

Rents  and  royalties 

Rental  income  is  sourced  by  reference  to  the  location  or  place  of  use  of  the  leased 
property.  The  nationality  or  the  country  of  residence  of  the  lessor  or  lessee  does  not  affect  the 
source  of  rental  income.  Rental  income  from  property  located  or  used  in  the  United  States  (or 
from  any  interest  in  such  property)  is  U.S.-source  income,  regardless  of  whether  the  property  is 
real  or  personal,  intangible  or  tangible. 


Sec,  e.g..  Hunt  Commissioner,  90  T.C.  1289  (1988). 

Sec.  861(a)(1);  Trcas.  Reg.  sec.  i.861-2(aXU- 

Secs.  861(a)(1)  and  862(a)(1).  For  par|iOSJg  of  certaift-t^s^ing  and  withholding  obligations  the  source 
rule  in  section  86 1  (a)(  1  )(B)  does  not  apply  to  inhjfpst  paid  by  the  foreign  branch  of  a  domestic  financial  institution. 
This  results  in  the  payment  being  treated  as  a  wtihhoidablc  payment.  Sec.  1473(1)(C). 

Sec.  884(0(1). 

Secs.  861(a)(2),  862(a)(2). 

Sec.  861(a)(2)(B). 

Sec.  861(a)(4). 
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Royalties  are  sourced  in  the  place  of  use  of  (or  the  place  of  privilege  to  use)  the  property 
for  which  the  royalties  are  paid.*’*’”  This  source  rule  applies  to  royalties  for  the  use  of  either 
tangible  or  intangible  property,  including  patents,  copyrights,  secret  processes,  formulas, 
goodwill,  trademarks,  trade  names,  and  franchises. 

Income  from  sales  of  personal  property 

Subject  to  significant  exceptions,  income  from  the  sale  of  personal  property  is  sourced  on 
the  basis  of  the  residence  of  the  seller.'’*’'  For  this  purpose,  special  definitions  of  the  terms  “U.S. 
resident”  and  “nonresident”  are  provided.  A  nonresident  is  defined  as  any  person  who  is  not  a 
U.S.  resident,^^^  while  the  term  “U.S.  resident”  comprises  any  juridical  entity  which  is  a  U.S. 
person,  all  U.S.  citizens,  as  well  as  any  individual  who  is  a  U.S.  resident  without  a  tax  home  in  a 
foreign  country  or  a  nonresident  alien  with  a  tax  home  in  the  United  States. As  a  result, 
nonresident  any  foreign  corporation.^^ 

Seveiigi  specjai  mles  apply.  For  example,  income  from  the  sale  of  inventory  property  is 
generally  place  of  sale,  which  is  determinedby  where  title  to  the  property 

passes. However,  if  the  sale  is  by  a  nonresident  and  is  sm  office  or  other  fixed 

place  of  business  in  the  United  States,  the  sale  is  treated  as  inQ|i^||j^QtB  U'.S.  sources  without 
regard  to  the  place  of  sale,  unless  it  is  sold  for  use,  dispositiot^w^or^il^ption  outside  the 
United  States  and  a  foreign  office  materially  participates  in  tha  fftcome  from  the  sale  of 

inventory  property  that  a  taxpayer  produces  (in  whole  or  in  part*)  m’illd  tJttited  States  and  sells 
outside  the  United  States,  or  that  a  taxpayer  produces  (in  whole  or  in  part)  outside  the  United 
States  and  sells  in  the  United  States,  is  treated  a?  partly  U.S. -source  and  partly  foreign-source.^^’ 


Ibid. 

See.  865(a). 

See.  865(g)(1)(B). 

See.  865(g)(1)(A). 

See.  865(g). 

Sees.  865(b),  861(a)(6),  862(a)(6);  Treas.  Reg.  sec.  1.861-7(c),. 

Sec.  865(e)(2).  ” 

Sec.  86.t(b).  A  taxpayer  may  elect  one  of  three  methods  for  {rflQC8ijj}g)®f^,t^portioning  income  as 
U.S.-  or  foreign-source:  (1)  the  50-50  method  under  which  50  percent  of  lix)' mcbips  j&pon  the  sale  of  inventory 
property  in  such  a  situation  is  attributable  to  the  production  activities  and  50  percent  to  the  sales  activities,  with  the 
income  sourced  based  on  tlie  location  of  those  activities;  (2)  independent  factor^/  price  (“IFF”)  method  under  which, 
in  certain  circumstances,  an  IFF  may  be  established  by  the  taxpayer  to  determine  income  from  production  activities'; 
(3)  the  books  ;md  records  method  imder  which,  with  advance  pennission,  the  taxpayer  may  use  books  of  account  w  , 
detail  the  allocation  of  receipts  and  expenditures  between  production  and  sales  activities.  Treas.  Reg.  sec.  1 .863-  ;  ^ 
3(b),  (c).  If  production  activity  occurs  only  within  the  United  States,  or  only  within  foreign  countries,  then  all 
ineome  is  soureed  to  where  the  production  activity  occurs;  when  production  activities  occur  in  both  the  United 
States  and  one  or  more  foreign  eountries,  the  income  attributable  to  production  activities  must  be  split  between  U.S. 
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In  determining  the  source  of  gain  or  loss  from  the  sale  oi -excliatige  afan  Jtiterest  in  a 
foreign  partnership,  the  IRS  has  taken  the  position  that  to  the  e^Sot  that  there  ii  pnrealized  gain 
attributable  to  partnership  assets  that  are  effectively  connected.  wMrtlie  U,S.  ."b‘asiaess;  the  foreign 
person’s  gain  or  loss  from  the  sale  or  exchange  of  a  partnership ‘interest  is  effectively  connected 
gain  or  loss  to  the  extent  of  the  partner’s  distributive  share  of  such  unrealized  gain  or  loss,  and 
not  capital  gain  or  loss.  Similarly,  to  the  extent  that  the  partner’s  distributive  share  of  unrealized 
gain  is  attributable  to  a  permanent  establishment  of  the  partnership  under  an  applicable  treaty 
provision,  it  may  be  subject  to  U.S.  tax  under  a  treaty.^’^’*^ 

Gain  on  the  sale  of  depreciable  property  is  divided  between  U.S. -source  and  foreign- 
source  in  the  same  ratio  that  the  depreciation  was  previously  deductible  for  U.S.  tax  purposes. 
Payments  received  on  sales  of  intangible  property  are  sourced  in  the  same  manner  as  royalties  to 
the  extent  the  payments  are  contingent  on  the  productivity,  use,  or  disposition  of  the  intangible 
property.^’® 

Personal  services  income 


Compensation  for  labor  or  personal  services  is  generally  sourced  to  the  place-of- 
performance.  Thus,  compensation  for  labor  or  personal  services  performed  in  the  United  States 
generally  is  treated  as  U.S.-source  income,  subject  to  an  exception  for  amounts  that  meet  certain 
cle  minimis  criteria.^^*  Compensation  for  services  performed  both  within  and  without  the  United 
States  is  allocated  between  U.S. -and  foreign-source.^’^ 

Insurance  income 


Underwriting  income  from  issuing  insurance  or  annuity  contracts  generally  is  treated  as 
U.S.-source  income  if  the  contract  involves  property  in,  liability  arising  out  of  an  activity  in,  or 
the  lives  or  health  of  residents  of,  the  United  States. 


and  foreign  sources.  Treas.  Reg.  sec.  1.863-3(c)(l).  The  sales  activity  is  generally  sourced  based  on  where  title  to 
the  property  passes.  Treas.  Reg.  secs.  1.863-3(c)(2),  1.861-7(c). 

Rev.  Rul.  91-32,  1991-1  C.B.  107.  But  see.  Grecian  Magnesite  Mining.  Industrial  &  Shipping  Co.  SA  v 
Coniniissioncr.  149  T.C.  No.  .3  (2017). 

Sec.  865(c). 

Sec.  865(d). 

Sec.  861(a)(3).  Gross  income  of  a  nonresident  alien  individual,  who  is  present  in  the  United  States  as  a 
member  of  the  regular  crew  of  a  foreign  vessel,  from  the  performance  of  personal  services  in  connection  with  the 
international  operation  of  a  ship  is  generally  treated  as  foreign-source  income. 

Treas.  Reg.  sec.  1.861-4(b). 

Sec.  861(a)(7). 
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Transportation  income 


Sources  rules  generally  provide  that  income  from  furnishing  transportation  that  both 
begins  and  ends  in  the  United  States  is  U.S. -source  income,*’^'*  and  50-percent  of  income 
attributable  to  transportation  that  either  begins  or  the  ends  in  the  United  States  is  treated  as 
U.S.-source  income.  However,  to  the  extent  that  the  operator  of  a  shipping  or  cruise  line  is 
foreign,  its  ownership  structure  and  the  maritime  law*"^^  applicable  for  determining  what 
constitutes  international  shipping  as  well  as  specific  income  tax  provisions  combine  to  create  an 
in^^i^pecific  departure  from  the  rules  generally  applicable. 

.  -'teeome  from  space  or  ocean  activities  or  international  communications 

-  Jg.the  case  of  a  foreign  person,  generally  no  income  from  a  space  or  ocean  activity  or 
from  international  communications  is  treated  as  U.S.-source  income.^’’  With  respect  to  the  latter, 
an  exception  is  provided  if  the  foreign  person  maintains  an  office  or  other  fixed  place  of  business 
in  tb^|,^|ed  States,  in  which  case  the  international  communications  income  attributable  to  s^uch 
fixe#i|ii.^  of  business  is  treated  as  U.S.-source  income. For  U.S.  persons,  all  income  S:om 
spac6  oFocean  activities  and  50  percent  of  income  from  international  communications  is  treated 
as  U.S.-source  income. 

Amounts  received  with  respect  to  guarantees  of  indebtedness 

Amounts  received,  directly  or  indirectly,  from  a  noncorporate  resident  or  from  a  domestic 
corporation  for  the  provision  of  a  guarantee  of  indebtedness  of  such  person  are  income  from  U.S. 


See.  863(e). 

U.S.  law  on  navigation  is  eodified  in  U.S.  Code  at  title  3.3,  and  is  in  turn  consistent  with  the  body  of 
intcniational  niarilimc  law.  The  nonnativc  principles  of  international  maritime  law  for  determining  the  maritime 
/ones  and  territorial  sovereignty  over  seas  arc  embodied  in  the  United  Nations  Convention  on  the  Law  of  the  Sea, 
first  opened  for  signature  in  1982.  Since  1983,  the  Executive  Branch  has  agreed  that  the  treaty  is  generally 
consistent  with  existing  international  nonns  of  the  law  of  the  sea  and  that  the  United  States  would  act  in  conformity 
to  the  principles  of  the  treaty  other  than  those  portions  regarding  deep  seabed  exploitation,  even  in  the  absence  of 
ratification  of  the  treaty. 

Due  to  the  regulatory  framework  for  aviation,  an  international  flight  must  either  originate  or  conclude  in 
the  country  of  residence  of  the  airline’s  owner,  where  income  tax  for  the  international  flight  is  assessed.  In  contrast 
to  international  shipping,  international  aviation  cannot  be  carried  out  using  flags-of-convenience.  Thus,  althougli  tax 
law  treats  shipping  and  aviation  similarly,  the  differences  between  the  two  industries  and  the  applicable  regulatory 
regimes  produce  different  tax  outcomes.  Full  territorial  sovereignty  applies  within  12  nautical  iniles  of  one’s  coast; 
the  contiguous  waters  beyond  12  nautical  miles  but  up  to  24  nautical  miles  are  subject  to  some  regulation.  Within 
200  nautical  miles,  a  country  may  assert  an  economic  zone  for  exploitation  of  living  marine  resources  and  some 
minerals.  Beyond  200  nautical  miles  are  the  “high  seas”  in  which  no  sovereign  state  may  assert  exclusive 
jurisdiction. 

Sec.  86.3(d). 

Sec.  863(c). 
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sources. This  includes  payments  that  are  made  indirectly  for  the  provision  of  a  guarantee.  For 
example,  U.S. -source  income  under  this  rule  includes  a  guarantee  fee  paid  by  a  foreign  bank  to  a 
foreign  corporation  for  the  foreign  corporation’s  guarantee  of  indebtedness  owed  to  the  bank  by 
the  foreign  corporation’s  domestic  subsidiary,  where  the  cost  of  the  guarantee  fee  is  passed  on  to 
the  domestic  subsidiary  through,  for  instance,  additional  interest  charged  on  the  indebtedness.  In 
this  situation,  the  domestic  subsidiary'  has  paid  the  guarantee  fee  as  an  economic  matter  through 
higher  interest  costs,  and  the  additional  interest  payments  made  by  the  subsidiary  are  treated  as 
indirect  payments  of  the  guarantee  fee  and,  therefore,  as  income  from  U.S.  sources. 

Such  U.S. -source  income  also  includes  amounts  received  from  a  foreign  person,  whether 
directly  or  indirectly,  for  the  provisiop  pf  a  guarantee  of  indebtedness  of  that  foreign  person  if 
the  payments  received  are  connected/w^tfe  income  of  such  person  that  is  effectively  connected 
with  the  conduct  of  a  U.S.  trade  or  basisiess.  Amounts  received  from  a  foreign  person,  whether 
directly  or  indirectly,  for  the  provision  of  a  guarantee  of  that  person’s  debt,  are  treated  as  foreign- 
source  income  if  they  are  not  from  sources  within  the  United  States  under  section  861(a)(9). 

4.  IntercoSE^j!|y  transfers 

Transfer  pricing 

A  basic  U.S.  tax  principle  applicable  in  dividing  profits  from  transactions  between  related 
taxpayers  is  that  the  amount  of  profit  allocated  to  each  related  taxpayer  must  be  measured  by 
reference  to  the  amount  of  profit  that  a  similarly  situated  taxpayer  would  realize  in  similar 
transactions  with  unrelated  parties.  The  transfer  pricing  rules  of  section  482  and  the 
accompanying  Treasury  regulations  are  intended  to  preserve  the  U.S.  tax  base  by  ensuring  that 
taxpayers  do  not  shift  income  properly  attributable  to  the  United  States  to  a  related  foreign 
company  through  pricing  that  does  not  reflect  an  arm’s-length  result. Similarly,  the  domestic 
laws  of  most  U.S.  trading  partners  include  rules  to  limit  income  shifting  through  transfer  pricing. 
The  arm’s-length  standard  is  difficult  to  administer  in  situations  in  which  no  unrelated  party 
market  prices  exist  for  transactions  between  related  parties.  When  a  foreign  person  with  U.S. 
activities  has  transactions  with  related  U.S.  taxpayers,  the  amount  of  income  attributable  to  U.S. 
activities  is  determined  in  part  by  the  same  transfe'  pricmg  rules  of  section  482  that  apply  when 
U.S.  persons  with  foreign  activities  traiasact  with  relaledfos^agn  taxpayers. 

♦ 


Sec.  861(a)(9).  This  provision  ef&cis  a  Ic^laiive  override  of  the  opinion  in  Container  Corp.  v. 
Commissioner,  \  M  T.C.  122  (February  17, 20JCj,  3^d20H  WL16643^,  107  A.F.T.R.2d  201 1-18.31  (5lh  Cir. 

May  2, 2011),  in  which  the  Tax  Court  held  lliai  &e.9.|Paidby  a  donr>e.s?sc  corporation  to  its  foreign  parent  with  respect 
to  guarantees  issued  by  the  parent  for  the  defers  «f  t)fc  doniesstic  cot^ration  were  more  closely  analogous  to 
compensation  for  services  than  to  interest,  and  detennined  that  the  source  of  the  fees  should  be  detemiined  by 
reference  to  the  residence  of  the  foreign  parent-guarantor.  As  a  result,  the  income  was  treated  as  income  from 
foreign  sources. 

For  a  detailed  description  of  the  U.S.  transfer  pricing  rules,  sec  Joint  Committee  on  Taxation,  Present 
Law  and  Background  Related  to  Possible  Income  Shifting  and  Transfer  Pricing  (JCX-37-1 0),  July  20,  20 1 0,  pp.  1 8- 
50. 
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Section  482  aulhofi^ses  the  Secretary  of  the  Treasury  to  allocate  income,  deductions, 
credits,  or  allowances  among  related  business  entities^^*  when  necessary  to  clearly  reflect 
income  or  otherwise  prevent  tax  avoidance,  and  comprehensive  Treasury  regulations  under  that 
section  adopt  the  arm’s-length  standard  as  the  method  for  determining  whether  allocations  are 
appropriate.  The  regulations  generally  attempt  to  identify  the  respective  amounts  of  taxable 
income  of  the  related  parties  that  would  have  resulted  if  the  parties  had  been  unrelated  parties 
dealing  at  arm’s  For  income  from  intangible  property,  section  482  provides  “in  the  case 

of  any  transfer  (c^ife^se)  of  intangible  property  (within  the  meaning  of  section  936(h)(3)(B)), 
the  income  with  respect  to  such  transfer  or  license  shall  be  commensurate  with  the  income 
attributable  to  the  intangible.”  By  requiring  inclusion  in  income  of  amounts  commensurate  with 
the  income  attributable  to  the  intangible.  Congress  was  responding  to  concerns  regarding  the 
effectiveness  of  the  arm’s-length  standard  with  respect  to  intangible  property — including,  in 
particular,  high-profit-potential  intangibles. 

Gain  recognition  on  outbound  transfers 

If  a  transfer  of  intangible  property  to  a  foreign  affiliate  occurs  in  connection  with  certain 
corporate  transactions,  nonrecognition  rules  that  may  otherwise  apply  are  suspended.  The 
transferor  of  intangible  property  must  recognize  gain  from  the  transfer  as  though  he  had  sold  the 
intangible  (regardless  of  the  stage  of  development  of  the  intangible  property)  in  exchange  for 
payments  contingent  on  the  use,  productivity  or  disposition  of  the  transferred  property  in 
amounts  that  would  have  been  received  either  annually  over  the  useful  life  of  the  property  or 
upon  disposition  of  the  property  after  the  transfer.  The  appropriate  amounts  of  those  imputed 
payments  are  determined  using  transfer-pricing  principles.  Final  regulations  issued  in  2016' 
eliminate  an  exception  under  temporary  regulations  that  permitted  nonrecognition  of  gain  fr  om 
outbound  transfers  of  foreign  goodwill  and  going  concern  value.  However,  the  Secretary’ 
announced  that  reinstatement  of  an  exception  for  active  trade  or  business  is  under  consideration 
for  cases  with  little  potential  for  abuse  and  administrative  difficulties. 


The  tcmi  “related”  as  used  herein  refers  to  relationships  deseribed  in  seetion  482,  which  refers  to  “two 
or  more  organizations,  trades  or  businesses  (whether  or  not  incorporated,  whether  or  not  organized  in  the  United 
States,  and  whether  or  not  affiliated)  owned  or  controlled  directly  or  indirectly  by  the  same  interests.” 

Section  1059A  buttresses  section  482  by  limiting  the  extent  to  which  costs  used  to  detennine  custom 
valuation  can  also  be  used  to  determine  basis  in  property  imported  from  a  related  party.  A  taxpayer  that  imports 
property  from  a  related  party  may  not  assign  a  value  to  the  property  for  cost  purposes  that  exceeds  its  customs  value. 

H.R.  Rep.  No.  99-426,  p.  423. 

Sec.  .367(d). 

Sec,  T.D.  980.3,  81  F.R.  91012  (December  17,  2016).  Treas.  Reg.  sec.  1.367(d)-l(b)  Property  subject  to 
section  367(d).  now  provides  that  the  nilcs  of  section  .367(d)  apply  to  transfers  of  intangible  property  as  defined 
under  Treas.  Sec.  1..367(a)- 1(d)(5)  after  September  14,  2015,  and  to  any  transfers  occurring  before  that  date  resulting 
from  entity  classification  elections  filed  on  or  after  September  15, 2015.  Noting  that  commenters  on  the  regulations 
had  cited  legislative  history  that  contemplated  active  business  exceptions.  Treasury  announced  the  reconsideration 
of  the  rule.  U.S.  Treasury  Department,  Second  Report  to  the  President  on  Identifying  and  Reducing  Tax  Regulatory 
Burdens,  Executive  Order  13789  October  2, 2017,  TNT  Doc  2017-72131.  The  relevant  legislative  history  is  found 
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B.  U.S.  Tax  Rules  Applicable  to  Nonresident  Aliens 
and  Foreign  Corporations  (Inbound) 

Nonresident  aliens  and  foreign  corporations  are  generally  subject  to  U.S.  tax  only  on  their 
U.S.-source  income.  Thus,  the  source  and  type  of  income  received  by  a  foreign  person  generally 
determines  whether  there  is  any  U.S.  income  tax  liability  and  the  mechanism  by  which  it  is 
taxed.  The  U.S.  tax  rules  for  U.S.  activities  of  foreign  taxpayers  apply  differently  to  two  broad 
types  of  income:  U.S.-source  income  that  is  “fixed  or  determinable  annual  or  periodical  gains, 
profits,  and  income”  (“FDAP  income”)  or  income  that  “effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United  States”  (“ECI”)  ,  FDAP  income  generally  is  subject  to  a 
30-percent  gross-basis  tax  withheld  at  its  source,  while  ECTis  generally  subject  to  the  same  U.S. 
tax  rules  that  apply  to  business  income  derived  by  U.S.  persons.  That  is,  deductions  are 
permitted  in  determining  taxable  ECI,  which  is  then  taxed  at  the  same  rates  applicable  to  U.S. 
persons.  Much  FDAP  income  and  similar  income  is,  however,  exempt  from  tax  or  is  subject  to  a 
reduced  rate  of  tax  under  the  Code*’^*’  or  a  bilateral  income  tax  treaty. 

1.  Gross-basis  taxation  of  U.S.-source  income 

Non-busJness  income  received  by  foreign  persons  from  U.S.  sources  is  generally  subject 
to  tax  on  a  grOvSS  basis  at  a  rate  of  30  percent,  which  is  collected  by  withholding  at  the  source  of 
the  payment.  As  explained  below,  the  categories  of  income  subject  to  the  30-percent  tax  and  the 
categories  for  which  withholding  is  required  are  generally  coextensive,  with  the  result  that 
determining  the  withholding  tax  liability  determines  the  substantive  liability. 

The  income  of  non-resident  aliens  or  foreign  corporations  that  is  subject  to  tax  at  a  rate  of 
30-percent  includes  FDAP  income  that  is  not  effectively  connected  with  the  conduct  of  a  U.S. 
trade  or  business.^**  The  items  enumerated  in  defining income  are  illustrative;  the 
common  characteristic  of  types  of  FDAP  income  is  that  with  respect  to  the  income  may  be 
readily  computed  and  collected  at  the  source,  in  contrastTibfHe  administrative  difficulty  involved 
in  determining  the  seller’s  basis  and  resulting  gain  from  sales  of  property.^^^  The  words  “annual 
or  periodical”  are  “merely  generally  descriptive”  of  the  payments  that  could  be  within  the 


at  in  H.R.  Rep.  No.  98-432,  98"‘  Cong.,  2d  Scss.  1318-1320  (March  5,  1984)  and  Conference  Report,  H.R.  Rep.  No. 
98-861,  98"‘  Cong.  2d  Sess.  951-957  (June  23,  1984). 

***  E.g.,  the  portfolio  interest  exception  in  section  871(h)  (discussed  below). 

Because  each  treaty  reflects  considerations  unique  to  the  relationship  between  the  two  treaty  countries, 
treaty  withholding  tax  rates  on  each  category  of  income  arc  not  uniform  across  treaties. 

Secs.  871(a),  881.  If  the  FDAP  income  is  also  ECI,  it  is  taxed  on  a  net  basis,  at  graduated  rates. 

Commissioner  V.  Wodehouse,  337  U.S.  369,  388-89  (1949).  After  reviewing  legislative  history  of  the 
Revenue  Act  of  1936,  the  Supreme  Court  noted  that  Congress  expressly  intended  to  limit  taxes  on  nonresident  aliens 
to  taxes  that  could  be  readily  collectible,  i.e.,  subject  to  withholding,  in  response  to  “a  theoretical  system  impractical 
of  administration  in  a  great  number  of  cases.  H.R.  Rep.  No.  2475,  74tli  Cong.,  2d  Sess.  9-10  (1936).”  In  doing  so, 
the  Court  rejected  P.G.  Wodehouse’s  arguments  that  an  advance  royalty  payment  was  not  within  the  purview  of  tlie 
statutory  definition  of  FDAP  income. 
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purview  of  the  statute  and  do  not  preclude  application  of  the  withholding  tax  to  one-time,  lump 
sum  payments  to  nonresident  aliens. 

With  respect  to  income  from  shipping,  the  gross  basis  tax  potentially  applicable  is  four 
percent, unless  the  income  is  effectively  connected  with  a  U.S.  trade  or  business,  and  thus 
subject  to  the  graduated  rates,  as  determined  under  rules  specific  to  U.S. -source  gross 
transportation  income  rather  than  the  more  broadly  applicable  rules  defining  effectively 
connected  income  in  section  864(c).  Even  if  the  income  is  within  the  purview  of  those  special 
rules,  it  may  nevertheless  be  exempt  if  the  income  is  derived  from  the  international  operation  of 
a  ship  or  aircraft  by  a  foreign  entity  ai^iiized  in  a  jurisdiction  which  provides  a  reciprocal 
exemption  to  U.S.  entities.*’^" 

Types  of  FDAP  income 

FDAP  income  encompasses  a  broad  range  of  types  of  gross  income,  but  has  limited 
application  to  gains  on  sales  of  property,  including  market  discount  on  bonds  and  option 
piemiuirr'S.^^-^  Capital  gains  received  by  nonresident  aliens  present  in  the  United  States  for  fewer 
than  183  days  are  generally  treated  as  foreign  source  and  are  thus  not  subject  to  U.S.  tax,  unless 
the  gains  are  effectively  connected  with  a  U.S.  trade  or  business;  capital  gains  received  by 
nonresident  aliens  present  in  the  United  States  for  1 83  days  or  more^^"*  that  are  treated  as  income 
from  U.S.  sources  are  subject  to  gross-basis  taxation. In  contrast,  U.S-source  gains  from  the 
sale  Of  exchange  of  intangibles  are  subject  to  tax  and  withholding  if  they  are  contingent  upon  the 
productivity  of  the  property  sold  and  are  not  effectively  connected  with  a  U.S.  trade  or 
business. 

Interest  on  bank  deposits  may  qualify  for  exemption  on  two  grounds,  depending  on  where 
the  underlying  principal  is  held  on  deposit.  Interest  paid  with  respect  to  deposits  with  domestic 


Commissioner  V.  Wodehouse,  .3.37  U.S.  369,  39.3  (1949). 

Sec.  887. 

Sec.  883(a)(1).  In  addition,  to  the  extent  provided  in  regulations,  income  from  shipping  and  aviation  is 
not  subject  to  the  four-percent  gross  basis  tax  if  the  income  is  of  a  type  that  is  not  subject  to  the  reciprocal 
exemption  for  net  basis  taxation.  See  sec.  887(b)(1).  Comparable  rules  under  section  872(b)(1)  apply  to  income  of 
nonresident  alien  individuals  from  shipping  operations. 

AlSii?ji?h  technically  insurance  premiums  paid  fo  a  ibjsigit  bsurcr  or  reinsurer  arc  FDAP  income,  they 
arc  exempt  fetsB^s^iholding  under  Treas.  Reg.  sec.  1.144l=^|i;R7j7f^^:^nsurance  contract  is  subject  to  the  excise 
tax  under  section  4371.  Treas.  Reg.  secs.  1.1441-2(b)(l)(i)  8>}dii:.i44T4^)(2). 

For  purposes  of  this  nile,  whether  a  person  is  cOftsidt^d "a  resident  in  the  United  States  is  detenuined 
by  applicaticfil  of  dis  rules  under  section  7701(b). 

Sec.  871(a)(2).  In  addition,  certain  capital  gains  from  sales  of  U.S.  real  property  interests  are  subject  to 
tax  as  effectively  connected  income  (or  in  some  instances  as  dividend  income)  under  the  Foreign  fevesisnent  in  Real 
Property  Tax  Act  of  1980  (“FIRPTA”). 

Secs.  871(a)(1)(D),  881(a)(4). 
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banks  and  savings  and  loan  associations,  and  certain  amounts  held  by  insurance  companies,  are 
U.S.-source  income  but  are  not  subject  to  the  U.S.  tax  when  paid  to  a  foreign  person,  unless  the 
interest  is  effectively  connected  with  a  U.S.  trade  or  business  of  the  recipient.  Interest  on 

deposits  with  foreign  branches  of  domestic  banks  and  domestic  savings  and  loan  associations  is 
not  treated  as  U.S.-source  income  and  is  thus  exempt  from  U.S.  tax  (regardless  of  whether  the 
recipient  is  engaged  in  a  U.S.  trade  or  business). Similarly,  interest  and  original  issue  discount 
on  certain  short-term  obligations  is  also  exempt  from  U.S.  tax  when  paid  to  a  foreign  person. 
Additionally,  there  is  generally  no  information  reporting  required  with  respect  to  payments  of 
such  amounts. 


Although  FDAP  income  includes  U.S.-source  portfolio  interest,  such  interest  is 
specifically  exempt  from  the  30-percent  gross-basis  tax.  Portfolio  interest  is  any  interest 
(including  original  issue  discount)  that  is  paid  on  an  obligation  that  is  in  registered  fonn  and  for 
which  the  beneficial  owner  has  provided  to  the  U.S.  withholding  agent  a  statement  certifying  that 
the  beneficial  owner  is  not  a  U.S.  person. For  obligations  issued  before  March  19,  2012, 
portfolio  interest  also  includes  interest  paid  on  an  obligation  that  is  not  in  registered  form, 
provided  that  the  obligation  is  shown  to  be  targeted  to  foreign  investors  under  the  conditions 
sufficient  to  establish  deductibility  of  the  payment  of  such  interest.™'  Portfolio  interest, 
however,  does  not  include  interest  received  by  a  10-percent  shareholder,™’  certain  contingent 
interest, interest  received  by  a  controlled  foreign  corporation  from  a  related  person,™’  or 


Sees.  871(i)(2)(A),  881(d);  Trcas.  Reg.  see.  1.1441-l(b)(4)(ii). 

See.  861(a)(1)(B);  Treas.  Reg.  sec.  1.1441-l(b)(4)(iii). 

^  Secs.  871(g)(1)(B),  88 l(a)(.t);  Trcas.  Reg.  sec.  1.1441-l(b)(4)(iv). 

700  gge  [ .  i461-l(c)(2)(ii)(A),  (B).  Regulations  require  a  bank  to  report  interest  if  the  recipient 

is  a  nonresident  alien  who  resides  iti  a  countiy'  with  which  the  United  States  has  a  satisfactory  excliange  of 
information  program  under  a  bilateral  agreement  ;uid  the  deposit  is  maintained  at  an  office  in  the  United  States. 
Treas.  Reg.  secs.  1.6049-4(b)(5)  and  1.6049-8.  The  IRS  publishes  lists  of  the  countries  whose  residents  are  subject 
to  the  reporting  requirements,  and  tliose  countries  witli  respect  to  which  the  reported  information  will  be 
automatically  exchmiged.  Rev.  Proc.  201 7-.3 1,  available  at  https://www.irs.gov/piib/irs-drop/rD-l  7-,^  I  .pdf, 
supplementing  Rev.  Proc.  2014-64. 

Sec.  871(h)(2). 

Sec.  16.^(f)(2)(B).  The  exception  to  tlic  registration  requirements  for  foreign  targeted  securities  was 
repealed  in  2010,  effective  for  obligations  issued  two  years  after  enactment,  thus  narrowing  tlic  portfolio  interest 
exemption  for  obligations  issued  after  March  18,  2012.  Sec  Hiring  Incentives  to  Restore  Employment  Law  of  20 10, 
Pub.  L.  No.  1 1 1-147,  sec.  502(b). 

Sec.  871(h)(.5). 

Sec.  87 1(h)(4). 

Sec.  881(c)(3)(C). 
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interest  received  by  a  bank  on  an  extension  of  credit  made  pursuant  to  a  loan  agreement  enter^  ^v 
into  in  the  ordinary  course  of  its  trade  or  business.^*’^ 

Imposition  of  gross-basis  tax  and  reporting  by  U.S.  withholding  agents 

The  30-percent  tax  on  FDAP  income  is  generally  collected  by  means  of  withholding.’*’’ 
Withholding  on  FDAP  payments  to  foreign  payees  is  required  unless  the  withholding  agent,’®* 
/.e.,  the  person  making  the  payment  to  the  foreign  person  receiving  the  income,  can  establish  that 
the  beneficial  owner  of  the  amount  is  eligible  for  an  exemption  from,  witl^feolding  or  a  reduced 
rate  of  withholding  under  an  income  tax  treaty.’®®  The  principal  statutory  exemptions  from  the 
30-percent  tax  apply  to  interest  on  bank  deposits,  and  portfolio  interest  described  above.”® 

In  many  instances,  tbe  income  subject  to  withholding  is  the  only  income  of  the  foreign 
recipient  that  is  subject  to  any  U.S.  tax.  No  U.S.  Federal  income  tax  return  from  the  foreign 
recipient  is  required  with  respect  to  the  income  from  which  tax  was  withheld,  if  the  recipient  has 
no  ECI  income  and  the  withholding  is  sufficient  to  satisfy  the  recipient’s  liability.  Accordingly, 
although  the  30-percent  gross-basis  tax  is  a  withholding  tax,  it  is  also  generally  the  final  tax 
liability  of  the  foreign  recipient  (unless  the  foreign  recipients  files  for  a  refund). 

A  withholding  agent  that  makes  payments  of  U.S.-source  amounts  to  a  foreign  person  is 
required  to  report  and  pay  over  any  amounts  of  U.S.  taxi^yj^eld.  The  reports  are  due  to  be  filed 
with  the  IRS  by  March  15  of  the  calendar  year  fol lowing  year  in  which  the  payment  is  made. 
Two  types  of  reports  are  required:  (1)  a  summary  of  the  total  U.S. -source  income  paid  and 
withholding  tax  withheld  on  foreign  persons  for  the  year  and  (2)  a  report  to  both  the  IRS  and  the 
foreign  person  of  that  person’s  U.S.-source  income  that  is  subject  to  reporting.”  *  The 
nonresident  withholding  rules  apply  broadly  to  any  financial  institution  or  other  payor,  including 
foreign  financial  institutions.”’ 


Sec.  881(c)(3)(A). 

Secs.  1441,  1442. 

Withholding  agent  is  defined  broadly  to  include  any  U.S.  or  foreign  person  that  has  the  control,  receipt, 
custody,  disposal,  or  payment  of  an  item  of  income  of  a  foreign  person  subject  to  withholding.  Treas.  Reg.  sec. 

1.1 441 -7(a). 

Secs.  871, 881,  1441,  1442;  Treas.  Reg.  sec.  1.1441-l(b). 

A  reduced  rate  of  withholding  of  14  percent  applies  to  certain  scholarships  and  fellowships  paid  to 
individuals  temporarily  present  in  the  United  States.  Sec.  1441(b).  In  addition  to  statutory  exemptions,  the  30- 
percent  tax  with  respect  to  interest,  dividends  and  royalties  may  be  reduced  or  eliminated  by  a  tax  treaty  between  the 
United  States  and  the  country  in  which  the  recipient  of  income  otherwise  subject  to  tax  is  resident. 

Treas.  Reg.  sec.  1.1461-l(b),  (c). 

Sec  Treas.  Reg.  sec.  1.1441-7(a)  (definition  of  withholding  agent  includes  foreign  persons). 
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To  the  extent  that  the  withholding  agent  deducts  and  withholds  an  amount,  the  withheld 
tax  is  credited  to  the  recipient  income.^'^  If  the  agent  withholds  more  than  is  required,  and 
results  in  an  overpayment  of  tax.,  frie  excess  may  be  refunded  to  the  recipient  of  the  income  upon 
filing  of  a  timely  claim  for  reltind; ' 

Excise  tax  on  foreign  reinsurance  premiums 

An  excise  tax  applies  to  premiums  paid  to  foreign  insurers  and  reinsurers  covering  U.S. 
risks. The  excise  tax  is  imposed  on  a  gross  basis  at  the  rate  of  one  percent  on  reinsurance  and 
life  insurance  premiums,  and  at  the  rate  of  four  percent  on  property  and  casualty  insurance 
premiums.  The  excise  tax  does  not  apply  to  premiums  that  are  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business  or  that  are  exempted  from  the  excise  tax  under  an  applicable 
income  tax  treaty.  The  excise  tax  paid  by  one  party  cannot  be  credited  if,  for  example,  the  risk  is 
reinsured  with  a  second  party  in  a  transaction  that  is  also  subject  to  the  excise  tax. 

Many  U.S.  tax  treaties  provide  an  exemption  from  the  excise  tax,  including  the  treaties 
with  Germany,  Japan,  Switzerland,  and  the  United  Kingdom.’*^  To  prevent  persons  from 
inappropriately  obtaining  the  benefits  of  exemption  from  the  excise  tax,  the  treaties  generally 
include  an  anti-conduit  rule.  The  most  common  anti-conduit  rule  provides  that  the  treaty 
exemption  applies  to  the  excise  tax  only  to  the  extent  that  the  risks  covered  by  the  premiums  are 
not  reinsured  with  a  person  not  entitled  to  the  benefits  of  the  treaty  (or  any  other  treaty  that 
provides  exemption  from  the  excise  tax).^‘*^ 

2.  Net-basis  taxation  of  U.S.-source  income 

The  United  States  taxes  on  a  net  basis  the  income  of  foreign  persons  that  is  “effectively 
connected”  with  the  conduct  of  a  trade  or  business  in  the  United  States,^*^  Any  gross  income 
derived  by  the  foreign  person  that  is  not  effectively  connected  with  iJie  person’s  U.S.  business  is 


Sec.  1462. 

Secs.  4371-4374. 

Generally,  when  a  foreign  person  qualifies  for  benefils  under  such  a  treaty,  the  United  States  is  not 
pennitted  to  collect  tire  insurance  preiniums  excise  tax  from  that  person. 

In  Rev.  Rul.  2008-15,  2008-1  C.B.  633,  tlie  IRS  provided  guidance  to  the  effect  that  the  excise  tax  is 
imposed  separately  on  each  reinsurance  policy  covering  a  U.S.  risk.  Thus,  if  a  U.S.  insurer  or  reinsurer  reinsures  a 
U.S.  risk  with  a  foreign  reinsurer,  and  that  foreign  reinsurer  in  turn  reinsures  the  risk  with  a  second  foreign  reinsurer, 
the  excise  tax  applies  to  both  the  premium  to  the  first  foreign  reinsurer  and  the  premium  to  the  second  foreign 
reinsurer.  In  addition,  if  the  first  foreign  reinsurer  is  resident  in  a  jurisdiction  with  a  tax  treaty  containing  an  excise 
tax  exemption,  the  revenue  ruling  provides  that  the  excise  tax  still  applies  to  both  payments  to  the  extent  that  the 
transaction  violates  an  anti-conduit  rule  in  the  applicable  tax  treaty.  Even  if  no  violation  of  an  anti-conduit  rule 
occurs,  under  tire  revenue  ruling,  the  excise  tax  still  applies  to  the  premiums  paid  to  the  second  foreign  reinsurer, 
unless  the  second  foreign  reinsurer  is  itself  entitled  to  an  excise  tax  exemption. 

Secs.  871(b),  882. 
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not  taken  into  account  in  determining  the  rates  of  U.S.  tax  applicable  to  the  person’s  income 
from  the  business. 

U.S.  trade  or  business 


A  foreign  person  is  subject  to  U.S.  tax  on  a  net  basis  if  the  person  is  engaged  in  a  U.S. 
trade  or  business.  Partners  in  a  partnership  beneficiaries  of  an  estate  or  trust  are  treated  as 

engaged  in  the  conduct  of  a  trade  or  busing'  tv'tfiin  the  United  States  if  the  partnership,  estate, 
or  trust  is  so  engaged.^'^ 

The  question  whether  a  foreign  person  is  engaged  in  a  U.S.  trade  or  business  is  factual 
and  has  generated  much  case  law.  Basic  issues  include  whether  the  activity  constitutes  business 
rather  than  investing,  whether  sufficient  activities  in  connection  with  the  business  are  conducted 
in  the  United  States,  and  whether  the  relationship  between  the  foreign  person  and  persons 
performing  functions  in  the  United  States  in  respect  of  the  business  is  sufficient  to  attribute  those 
functions  to  the  foreign  persoii,  - 

The  trade  or  business  rules  differ  from  one  activity  to  another.  The  term  “trade  or 
business  within  the  United  States”  expressly  includes  the  performance  of  personal  services 
within  the  United  States. If,  however,  a  nonresident  alien  individual  performs  personal 
services  for  a  foreign  employer,  and  the  individual’s  total  compensation  for  the  services  and 
period  in  the  United  States  are  minimal  ($3,000  or  less  in  total  compensation  and  90  days  or 
fewer  of  physical  presence  in  a  year),  the  individual  is  not  considered  to  be  engaged  in  a  U.S. 
trade  or  business. Detailed  mles  govern  whether  trading  in  stocks  or  securities  or 
commodities  constitutes  the  conduct  of  a  U.S.  trade  or  business. A  foreign  person  who  trades 
in  stock  or  securities  or  commodities  in  the  United  States  through  an  independent  agent  generally 
is  not  treated  as  engaged  in  a  U.S.  trade  or  business  if  the  foreign  person  does  not  have  an  office 
or  other  fixed  place  of  business  in  the  United  States  through  which  trades  are  carried  out.  A 
foreign  person  who  trades  stock  or  securities  or  commodities  for  the  person’s  own  account  also 
generally  is  not  considered  to  be  engaged  in  a  U.S.  business  so  long  as  the  foreign  person  is  not  a 
dealer  in  stock  or  securities  or  commodities. 

For  eligible  foreign  persons,  U.S.  bilateral  income  tax  treaties  restrict  the  application  of 
net-basis  U.S.  taxation.  Under  each  treaty,  the  United  States  is  permitted  to  tax  business  profits 
only  to  the  extent  those  profits  are  attributable  to  a  U.S.  permanent  establishment  of  the  foreign 
person.  The  threshold  level  of  activities  that  constitute  a  permanent  establishment  is  generally 
higher  than  the  threshold  level  of  activities  that  constitute  a  U.S.  trade  or  business.  For  example. 

Secs.  871(b)(2),  882(a)(2). 

™  Sec.  875. 

Sec.  864(b). 

Sec.  864(b)(1). 

Sec.  864(b)(2). 
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a  permanent  establishment  typically  requires  the  maintenance  of  a  fixed  place  of  business  over  a 
significant  period  of  time. 

Effectively  connected  income 

A  foreign  person  that  is  engaged  in  the  conduct  of  a  trade  or  business  within  the  United 
Statds ia  subject  to  U.S.  net-basis  taxation  on  the  income  that  is  “effectively  connected”  with  the 
busic^.  Specific  statutory  rules  govern  whether  income  is  ECI.^^^ 

In  the  case  of  U.S.-source  capital  gain  and  U.S. -source  income  of  a  type  that  would  be 
subject  to  gross  basis  U.S.  taxation,  the  factors  taken  into  account  in  determining  whether  the 
income  is  ECI  include  whether  the  income  is  derived  from  assets  used  in  or  held  for  use  in  the 
conduct  of  the  U.S.  trade  or  business  and  whether  the  activities  of  the  trade  or  business  were  a 
material  factor  in  the  realization  of  the  amount  (the  “asset  use”  and  “business  activities”  tests). 
Under  the  asset  use  and  business  activities  tests,  due  regard  is  given  to  whether  the  income,  gain, 
or  asset  was  accounted  for  through  the  U.S.  trade  or  business.  All  other  U.S.-source  income  is 
treated  as  ECI.’^^ 

A  foreign  person  who  is  engaged  in  a  U.S.  trade  or  business  may  have  limited  categories 
of  foreign-source  income  that  are  considered  to  be  ECI.’^*^  Foreign-source  income  not  included 
in  one  of  these  categories  (described  next)  generally  is  exempt  from  U.S.  tax. 

A  foreign  person’s  income  from  foreign  sources  generally  is  considered  to  be  ECI  only  if 
the  person  has  an  office  or  other  fixed  place  of  business  within  the  United  States  to  which  the 
income  is  attributable  and  the  income  is  in  one  of  the  following  categories:  (1)  rents  or  royalties 
for  the  use  of  patents,  copyrights,  secret  processes  or  formulas,  good  will,  trade-marks,  trade 
brands,  franchises,  or  other  like  intangible  properties  derived  in  the  active  conduct  of  the  trade  or 
business;  (2)  interest  or  dividends  derived  in  the  active  conduct  of  a  banking,  financing,  or 
similar  business  within  the  United  States  or  received  by  a  corporation  the  principal  business  of 
which  is  trading  in  stocks  or  securities  for  its  own  account;  or  (3)  income  derived  from  the  sale 
or  exchange  (outside  the  United  States),  through  the  U.S.  office  or  fixed  place  of  business,  of 
inventory  or  property  held  by  the  foreign  person  primarily  for  sale  to  customers  in  the  ordinary 
course  of  the  trade  or  business,  unless  the  sale  or  exchange  is  for  use,  consumption,  or 
disposition  outside  the  United  States  and  an  office  or  other  fixed  place  of  business  of  the  foreign 
person  in  a  foreign  country  participated  materially  in  the  sale  or  exchange.  Foreign-source 
dividends,  interest,  and  royalties  are  not  treated  as  ECI  if  the  items  are  paid  by  a  foreign 


Sec.  864(c). 

Sec.  864(c)(2). 

’25  Sec.  864(c)(.3). 

’26  income  is  subject  to  net-basis  U.S.  taxation  after  allowance  of  a  credit  for  any  foreign  income  tax 
iujposed  on  the  income.  Sec.  906. 

’2’  Sec.  864(c)(4)(B). 
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more  than  50  percent  (by  vote)  of  which  is  owned  directly,  indirectly,  or 
'OOteMm^Vely  by  the  recipient  of  the  income.^^* 

determining  whether  a  foreign  person  has  a  U.S.  office  or  other  fixed  place  of 
business,  the  office  or  other  fixed  place  of  business  of  an  agent  generally  is  disregarded.  The 
place  of  business  of  an  agent  other  than  an  independent  agent  acting  in  the  ordinary  course  of 
business  is  not  disregarded,  however,  if  the  agent  either  has  the  authority  (regularly  exercised)  to 
negotiate  and  conclude  contracts  in  the  name  of  the  foreign  person  or  has  a  stock  of  merchandise 
from  which  he  regularly  fills  orders  on  behalf  of  the  foreign  If  a  foreign  person  has  a 

U.S.  office  or  fixed  place  of  business,  income,  gain,  deduction,  is  considered 

attributable  to  the  office  unless  the  office  was  a  material  factoi  iu  i^se!'^:^fiction  of  the  income, 
gain,  deduction,  or  loss  and  the  office  regularly  carries  on  acth^ii^vio|T^e  type  from  which  the 
income,  gain,  deduction,  or  loss  was  derived. 

Special  rules  apply  in  determining  the  ECl  of  an  insurance  company.  The  foreign-source 
income  of  a  foreign  corporation  that  is  subject  to  tax  under  the  insurance  company  provisions  of 
the  Code  is  treated  as  ECl  if  the  income  is  attributable  to  its  United  States  business.’-^* 

( 

Income,  gain,  deduction,  or  IpssTpftt^^gEtticular  year  generally  is  not  treated  as  ECl  if  the 
foreign  person  is  net  engaged  in  a  U.^,'  ti?ads;Ot  business  in  that  year.’-^^  If,  however,  income  or 
gain  taken  into  account  for  a  taxable  yeaf  ts  stlsibutable  to  the  sale  or  exchange  of  property,  the 
performance  of  services,  or  any  that  occurred  in  a  prior  taxable  year,  the 

determination  whether  the  income  or  gain  is  taxable  on  a  net  basis  is  made  as  if  the  income  were 
taken  into  account  in  the  earlier  year  and  without  regard  to  the  requirement  that  the  taxpayer  be 
engaged  in  a  trade  or  business  within  the  United  States  during  the  later  taxable  year.’-^-^  If  any 
property  ceases  to  be  used  or  held  for  use  in  connection  with  the  conduct  of  a  U.S.  trade  or 
business  and  the  property  is  disposed  of  widiin  10  years  after  the  cessation,  the  determination 
whether  any  income  or  gain  aftrjbdtable  to  the  disposition  of  the  property  is  taxable  on  a  net 
basis  is  made  as  if  the  disposiiion  occurred  immediately  before  the  property  ceased  to  be  used  or 
held  for  use  in  connection  with  the  conduct  of  a  U.S.  trade  or  business  and  without  regard  to  the 
requirement  that  the  taxpayer  be  engaged  in  a  U.S.  business  during  the  taxable  year  for  which  the 
income  or  gain  is  taken  into  account. 


’2*  Sec.  864(c)(4)(D)(i) 
’29  Sec.  864(c)(5)(A). 
”0  Sec.  864(c)(5)(B). 
”1  Sec.  864(c)(4)(C). 
”2  Sec.  864(c)(1)(B). 
2”  See.  864(c)(6). 

22“  Sec.  864(c)(7). 
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Transportation  income  from  U.S.  source  is  treated  as  effectively  connected  with  a 
foreign  person’s  conduct  of  a  U.S.  trade  or'business  only  if  the  foreign  person  has  a  fixed  place 
of  business  in  the  United  States  that  is  involved  in  the  earning  of  such  income  and  substantially 
all  of  such  income  of  the  foreign  person  is  attributable  to  regularly  scheduled  transportation.’-^^ 

If  the  transportation  income  is  effectively  connected  with  conduct  of  a  U.S.  trade  or  business,  the 
transportation  income,  along  with  transportation  income  that  is  from  U.S.  sources  because  the 
transportation  both  begins  and  ends  in  the  United  States,  may  be  subject  to  net-basis  taxation. 
Income  from  the  international  operation  of  a  ship  or  aircraft  may  be  eligible  for  an  exemption 
under  sectisai  ^S,  provided  that  the  foreign  jurisdiction  has  extended  reciprocity  for  U.S. 
businesses'^!'  Whether  the  party  claiming  an  exemption  is  eligible  for  the  tax  relief’-^’;  and  the 
activities  that  give  rise  to  the  income  qualify  under  relevant  regulations. 

Allowance  of  deductions 

Taxable  ECI  is  computed  by  into  account  deductions  associated  with  gross  ECI. 
For  this  purpose,  the  apportionment  and  allocation  of  deductions  is  addressed  in  detailed 
regulations.  The  regulations  applicable  to  deductions  other  than  interest  expense  set  forth 
general  guidelines  for  allocating  deductions  among  classes  of  income  and  apportioning 
deductions  between  ECI  and  non-ECl.  In  some  circumstances,  deductions  may  be  allocated  on 
the  basis  of  units  sold,  gross  sales  or  receipts,  costs  of  goods  sold,  profits  contributed,  expenses 
incurred,  assets  used,  salaries  paid,  space  used,  time  spent,  or  gross  income  received.  More 
specific  guidelines  are  provided  for  the  allocation  and  apportionment  of  research  and 
experimental  expenditures,  legal  and  accounting  fees,  income  taxes,  losses  on  dispositions  of 
property,  and  net  operating  losses.  Detailed  regulations  under  section  861  address  the  allocation 
and  apportionment  of  interest  deductions.  In  general,  interest  is  allocated  and  apportioned  based 
on  assets  rather  than  income. 

3.  Special  rules 

FIRPTA 


A  foreign  person’s  gain  or  loss  from  the  disposition  of  a  U.S.  real  property  interest 
(“USRPI”)  is  treated  as  ECI  and,  therefore,  as  taxable  at  the  income  tax  rates  applicable  to  U.S. 
persons,  including  the  rates  for  net  capital  gain.  A  foreign  person  subject  to  tax  on  this  income  is 


Sec.  887(b)(4). 

The  most  recent  compilation  of  countries  that  the  United  States  recognizes  as  providing  exemptions 
lists  countries  in  three  groups:  Twenty-seven  countries  are  eligible  for  exemption  on  the  basis  of  a  review  of  the 
legislation  in  the  foreign  jurisdiction;  39  nations  exchanged  diplomatic  notes  with  the  United  States  that  grant 
exemption  to  some  extent;  and  more  than  50  nations  arc  parties  with  the  United  States  to  bilateral  income  tax  treaties 
that  include  a  shipping  article.  Rev.  Rul.  2008-17,  2008-1  C.B.  626,  modified  by  Ann.  2008-57,  2008-C.B.  1 192, 
2008. 


Sec.  883(c)  and  regulations  thereunder. 
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required  to  file  a  U.S.  tax  return  under  the  normal  rules  relating  to  receipt  of  In  the  case 

of  a  foreign  corporation,  the  gain  from  the  disposition  of  a  USRPI  may  also  fefssbject  to  the 
branch  profits  tax  at  a  30-percent  rate  (or  lower  treaty  rate). 

The  payor  of  income  that  FIRPTA  treats  as  ECI  (“FIRPTA  is  generally 

required  to  withhold  U.S.  tax  from  the  payment. The  foreign  persi&ffl  fe^i  request  a  refund  with 
its  U.S.  tax  return,  if  appropriate,  based  on  that  person’s  total  ECI  and  deductions  (if  any)  for  the 
taxable  year. 

Branch  profits  taxes 

A  domestic  corporation  owned  by  foreign  persons  is  subject  to  U.S.  income  tax  on  its  net 
income.  The  earnings  of  the  domestic  corporation  are  subject  to  a  second  tax,  this  time  at  the 
shareholder  level,  when  dividends  are  paid.  As  described  previously,  when  the  shareholders  are 
foreign,  the  second-level  tax  is  imposed  at  a  flat  rate  and  collected  by  withholding.  Unless  the 
portfolio  interest  exemption  or  another  exemption  applies,  interest  payments  made  by  a  domestic 
corporation  to  foreign  creditors  are  likewise  subject  to  U.S.  tax.  To  approximate  these  second- 
level  withholding  taxes  imposed  on  payments  made  by  domestic  subsidiaries  to  their  foreign 
parent  corporations,  the  United  States  taxes  a  foreign  corporation  that  is  engaged  in  a  U.S.  trade 
or  business  through  a  U.S.  branch  on  amounts  of  U.S.  earnings  and  profits  that  are  shifted  out  of, 
or  amounts  of  interest  that  are  deducted  by,  the  U.S.  branch  of  the  foreign  corporation.  These 
branch  taxes  may  be  reduced  or  eliminated  under  an  applicable  income  tax  treaty.’'**’ 

Under  the  branch  profits  tax,  the  United  States  imposes  a  tax  of  30  percent  on  a  foreign 
corporation’s  “dividend  equivalent  amount.”’'*'  The  dividend  equivalent  amount  generally  is  the 
earnings  and  profits  of  a  U.S.  branch  of  a  foreign  corporation  attributable  to  its  ECI.’'*’  Limited 
categories  of  earnings  and  profits  attributable  to  a  foreign  corporation’s  ECI  are  excluded  in 
calculating  the  dividend  equivalent  amount.’'*'^ 

In  arriving  at  the  dividend  equivalent  amount,  a  branch’s  effectively  connected  earnings 
and  profits  are  adjusted  to  reflect  changes  in  a  branch’s  U.S.  net  equity  (that  is,  the  excess  of  the 
branch’s  assets  over  its  liabilities,  taking  into  account  only  amounts  treated  as  connected  with  its 
U.S.  trade  or  business).’'*'*  The  first  adjustment  reduces  the  dividend  equivalent  amount  to  the 


See.  897(a). 

™  See.  1445  and  Treasury  regulations  thereunder. 

See  Treas.  Reg.  see.  1.884-l(g),  -5. 

’■*'  See.  884(a). 

See.  884(b). 

See  see.  884(d)(2)  (excluding,  for  example,  earnings  and  profe  ^#)utablc  to  gain  from  the  sale  of 
n  stock  that  constitutes  a  U.S.  real  properly  interest  deges^jeis!  in  section  897. 


domestic  corporation 

Sec.  884(b). 
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extent  the  branch’s  earnings  are tglovested  in  trade  or  business  assets  in  the  United  States  (or 
reduce  U.S.  trade  or  business  liabilities).  The  second  adjustment  increases  the  dividend 
equivalent  amount  to  the  extent  prior  reinvested  earnings  are  considered  remitted  to  the  home 
office  of  the  foreign  corporation. 

Interest  paid  by  a  U.S.  trade  or  business  of  a  foreign  corporation  generally  is  treated  as  if 
paid  by  a  domestic  corporation  and  therefore  is  subject  to  U.S.  30-percent  withholding  tax  (if  the 
interest  is  paid  to  a  foreign  person  and  a  Code  or  treaty  exemption  or  reduction  would  not  be 
available  if  the  interest  were  actually  paid  by  a  domestic  corporation). Certain  “excess 
interest”  of  a  U.S.  trade  or  business  of  a  foreign  corporation  is  treated  as  if  paid  by  a  U.S. 
corporation  to  a  foreign  parent  and,  therefore,  is  subject  to  U.S.  30-percent  withholding  tax.^'’^ 
For  this  purpose,  excess  interest  is  the  excess  of  the  interest  expense  of  the  foreign  corporation 
apportioned  to  the  U.S.  trade  or  business  over  the  amount  of  interest  paid  by  the  trade  or 
business. 

Earnings  stripping 

Taxpayers  are  limitefl  in  their  ability  to  reduce  the  U.S.  tax  on  the  income  derived  from 
their  U.S.  operations  throti^  certain  earnings  stripping  transactions  involving  interest  payments. 
If  the  payor’s  debt-to-eqeiiy  ratio  exceeds  1.5  to  1  (a  debt-to-equity  ratio  of  1.5  to  1  or  less  is 
considered  a  “safe  harbor”),  a  deduction  for  disqualified  interest  paid  or  accrued  by  the  payor  in 
a  taxable  year  is  generally  disallowed  to  the  extent  of  the  payor’s  excess  interest  expense.^'*’ 
Disqualified  interest  includes  interest  paid  or  accrued  to  related  parties  when  no  Federal  income 
tax  is  imposed  with  respect  to  such  interest;’'*^  to  unrelated  parties  in  certain  instances  in  which  a 
related  party  guarantees  the  debt  (“guaranteed  debt”);  or  to  a  REIT  by  a  taxable  REIT  subsidiary 
of  that  REIT.  Excess  interest  expense  is  the  amount  by  which  the  payor’s  net  interest  expense 
(that  is,  the  excess  of  interest  paid  or  accrued  over  interest  income)  exceeds  50  percent  of  its 
adjusted  taxable  income  (generally  taxable  income  computed  without  regard  to  deductions  for 
net  interest  expense,  net  operating  losses,  domestic  production  activities  under  section  1 99, 
depreciation,  amortization,  and  depletion).  Interest  amounts  disallowed  under  these  rules  can  be 
carried  forward  indefinitely  and  are  allowed  as  a  deduction  to  the  extent  of  excess  limitation  in  a 
subsequent  tax  year.  In  addition,  any  excess  limitation  (that  is,  the  excess,  if  any,  of  50  percent 
of  the  adjusted  taxable  income  of  the  payor  over  the  payor’s  net  interest  expense)  can  be  carried 
forward  three  years. 


Sec.  884(0(1  )(A). 

Sec.  884(0(1  )(B). 

Sec.  16.^0)- 

If  a  tax  treaty  reduces  the  rate  of  tax  on  interest  paid  or  accrued  by  the  taxpayer,  the  interest  is  treated  as 
interest  on  which  no  Federal  income  tax  is  imposed  to  the  extent  of  the  same  proportion  of  such  interest  as  the  rale 
of  tax  imposed  without  regard  to  the  treaty,  reduced  by  the  rate  of  lax  imposed  under  the  treaty,  bears  to  tlic  rate  of 
tax  imposed  without  regard  to  the  treaty.  Sec.  16.3(j)(5)(B). 


UST  001227 


237 


TREAS-1 7-0313-1-000248 


C.  U.S.  Tax  Rules  Applicable  to  Foreign  Activities  of  U.S.  Persons  (Outbound) 

1.  In  general 

In  general,  income  earned  directly  by  a  U.S.  person  from  the  conduct  of  a  foreign 
business  is  taxed  on  a  cuiront  basis,’'*^  but  income  earned  indirectly  from  a  separate  legal  entity 
operating  the  foreign  business  is  not.  Instead,  active  foreign  business  income  earned  by  a  U.S. 
person  indirectly  through  an  interest  in  a  foreign  corporation  generally  is  not  subject  to  U.S.  tax 
until  the  as  a  dividend  to  the  U.S.  person.  Certain  anti-deferral  regimes 

may  cause  to  be  taxed  on  a  current  basis  in  the  United  States  on  certain  categories 

of  passive  ^]|^p^^bile  income  earned  by  the  foreign  corporation  regardless  of  whether  the 
income  ha^j^^pl^uted  as  a  dividend  to  the  U.S.  owner.  The  main  anti-deferral  regimes  that 
provide  are  the  controlled  foreign  corporation  (“CFC”)  rules  of  subpart  and 

the  passive  foreign  investment  company  (“PFIC”)  rules. A  foreign  tax  credit  generally  is 
available  to  offset,  in  whole  or  in  part,  the  U.S.  tax  owed  on  foreign-source  income,  whether  the 
income  is  earned  directly  by  the  domestic  corporation,  repatriated  as  an  actual  dividend,  or 
included  in  the  domestic  parent  corporation’s  income  under  one  of  the  anti-deferral  regimes. 

2.  Anti-deferral  regimes 
Subpart  F 

Subpart  applicable  to  CFCs  and  their  shareholders,  is  the  main  anti-deferral  regime 
of  relevance  to  a  U.S.-based  multinational  corporate  group.  A  CFC  generally  is  defined  as  any 
foreign  corporation  if  U.S.  persons  own  (directly,  indirectly,  or  constructively)  more  than  50 
percent  of  the  corporation’s  stock  (measured  by  vote  or  value),  taking  into  account  only  those 
U.S.  persons  that  are  within  the  meaning  of  the  term  “United  States  shareholder,”  which  refers 
only  to  those  U.S.  persons  who  own  at  least  10  percent  of  the  stock  (measured  by  vote  only).’^'^ 
Such  1 0-percent  owners 


A  U.S.  citizen  or  resident  living  abroad  may  be  eligible  to  exclude  from  U.S.  taxable  income  certain 
foreign  earned  income  and  foreign  housing  costs  under  section  911.  For  a  description  of  this  exclusion,  see  Present 
Law  and  Issues  in  U.S.  Taxation  of  Cross-Border  Income  (JCX-42-1 1),  September  6,  201 1,  p.  52. 

Sees.  951-964. 

’5'  Sees.  1291-1298. 

Sees.  901, 902, 960,  129.3(0. 

Secs.  951-964. 

Secs.  951(b),  957, 958.  The  term  “United  States  shareholder”  is  used  interchangeably  herein  with  “U.S. 
shareholder.” 
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Subpart  F  income 


Under  the  subpart  F  rules,  the  United  States  generally  taxes  the  10-percent  U.S. 
shareholders  of  a  CFC  on  their  pro  rata  shares  of  certain  income  of  the  CFC  (referred  to  as 
“subpart  F  income”),  without  regard  to  whether  the  income  is  distributed  to  the  shareholders.’^^ 
In  effect,  the  United  States  treats  the  10-percent  U.S.  shareholders  of  a  CFC  as  having  received  a 
current  distribution  of  the  corporation’s  subpart  F  income.  With  exceptions  described  below, 
subpart  F  income  generally  includes  passive  income  and  other  income  that  is  readily  movable 
from  one  taxing  jurisdiction  to  another.  Subpart  F  income  consists  of  foreign  base  company 
income, insurance  income,’^’  and  certain  income  relating  to  international  boycotts  and  other 
violations  of  public  policy. 

Foreign  base  company  income  consists  of  foreign  personal  holding  company  income, 
which  includes  passive  income  such  as  dividends,  interest,  rents,  and  royalties,  and  a  number  of 
categories  of  income  from  business  operations,  including  foreign  base  company  sales  income, 
foreign  base  company  services  income,  and  foreign  base  company  oil-related  income.’^^ 

Insurance  income  subject  to  current  inclusion  under  the  subpart  F  rules  includes  any 
income  of  a  CFC  attributable  to  the  issuing  or  reinsuring  of  any  insurance  or  annuity  contract  in 
connection  with  risks  located  in  a  country  other  than  the  CFC’s  country  of  organization. 

Subpart  F  insurance  income  also  includes  income  attributable ^ii^|nsurance  contract 
connection  with  risks  located  within  the  CFC’s  country  of  or^ii^^on,  as  the  result  oCM.,  ■ 
arrangement  under  which  another  corporation  receives  a  substantially  equal  amount  of 
consideration  for  insurance  of  other  country  risks.  Finally,  special  rules  apply  under  subpart  F 
with  respect  to  related  person  insurance  income’^®  in  order  to  address  captive  insurance 
compames.’^*  Under  these  rules,  the  threshold  for  determining  control  is  reduced  to  25-percent, 
and  any  level  of  stock  ownership  by  a  U.S.  person  in  such  corporation  is  sufficient  to  be  treated 
as  a  U.S.  shareholder. 


See.  951(a). 

See.  954. 

See.  95.^. 

See.  952(a)(3)-(5). 

See.  954. 

See.  953(e).  Related  person  insurance  income  is  defined  for  tliis  purpose  to  mean  any  insurance  income 
attributable  to  a  policy  of  insurance  or  reinsurance  with  respect  to  which  tlie  primary  insured  is  eitlier  a  U.S. 
shareholder  (within  the  meaning  of  the  provision)  in  the  foreign  corporation  receiwog  the  income  or  a  person  related 
to  such  a  shareholder.  ' 

Joint  Committee  on  Taxation,  General  Explanation  of  the  Tax  Reform  Act  of  1986  (JCS-10-87),  May  4, 
1987,  p.  968. 
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Investments  in  U.S.  property 


The  10-percent  U.S.  shareholders  of  a  CFC  also  are  required  to  include  currently  in 
income  for  U.S.  tax  purposes  their  pro  rata  shares  of  the  corporation’s  untaxed  earnings  invested 
in  certain  items  of  U.S.  property. This  U.S.  property  generally  mcludes  tangible  property 
located  in  the  United  States,  stock  of  a  U.S.  corporation,  an  obl^tson  of  a  U.S.  person,  and 
certain  intangible  assets,  such  as  patents  and  copyrights,  acquired  or  developed  by  the  CFC  for 
use  in  the  United  States.’*’-^  There  are  specific  exceptions  to  the  general  definition  of  U.S. 
property,  including  for  bank  deposits,  certain  export  property,  and  certain  trade  or  business 
obligations. The  inclusion  rule  for  investment  of  earnings  in  U.S.  property  is  intended  to 
prevent  taxpayers  from  avoiding  U.S.  tax  on  dividend  repatriations  by  repatriating  CFC  earnings 
through  non-dividend  payments,  such  as  loans  to  U.S.  persons. 

Subpart  F  exceptions 

Several  exceptions  to  the  broad  definition  of  subpart  F  income  permit  continued  deferral 
for  certain  transactions,  dividends,  interest  and  certain  rents  and  royalties  received  by  a  CFC 
from  a  related  corporation  organized  and  operating  in  the  same  foreign  country  in  which  the  CFC 
is  organized. The  same-country  exception  is  not  available  to  the  extent  that  the  payments 
reduce  the  subpart  F  income  of  the  payor.  A  second  exception  from  foreign  base  company 
income  and  insurance  income  is  available  for  any  item  of  income  received  by  a  CFC  if  the 
taxpayer  establishes  that  the  income  was  subject  to  an  effective  foreign  income  tax  rate  greater 
than  90  percent  of  the  maximum  U.S.  corporate  income  tax  rate  (that  is,  more  than  90  percent  of 
35  percent,  or  31.5  percent).^^^ 

A  provision  colloquially  referred  to  as  the  “CFC  look-through”  rule  excludes  from 
foreign  personal  holding  company  income  dividends,  interest,  rents,  and  royalties  received  or 
accrued  by  one  CFC  from  a  related  CFC  (with  relation  based  on  control)  to  the  extent 
attributable  or  properly  allocable  to  non-subpart-F  income  of  the  payor. The  look-through  rule 
applies  to  taxable  years  of  foreign  corporations  beginning  before  January  1 , 2020^  and,  to  taxable 
years  of  U.S.  shareholders  with  or  within  which  such  taxable  years  of  foreign  corporations 
end.’^** 


Secs.  951(a)(1)(B),  956. 

Sec.  956(c)(1). 

Sec.  956(c)(2). 

Sec.  954(c)(3). 

Sec.  954(b)(4). 

Sec.  954(c)(6). 

Sec  section  144  of  the  Protecting  Americans  from  Tax  Hikes  Act  of  2015  (Division  Q  of  Pub.  L.  No. 

1 14-1 13),  H.R.  2029  f“thc  PATH  Act  of  2015”],  which  extended  section  954(c)(6)  for  five  years.  Congress  has 
previously  extended  the  application  of  section  954(c)(6)  several  times,  most  recently  in  the  Tax  Increase  Prevention 
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There  is  also  an  exclusion  from  subpart  F  income  for  certain  income  of  a  CFC  that  is 
derived  in  the  active  conduct  of  banking  or  financing  business  (“active  financing  income”), 
which  applies  to  all  taxable  years  of  the  foreign  corporation  beginning  after  December  31, 2014, 
and  for  taxable  years  of  the  shareholders  that  end  during  or  within  such  taxable  years  of  the 
corporation.’^^  With  respect  to  income  derived  in  the  active  conduct  of  a  banking,  financing,  or 
similar  business,  a  CFC  is  required  to  be  predominantly  engaged  in  such  business  and  to  conduct 
substantial  activity  with  respect  to  such  business  in  order  to  qualify  for  the  active  financing 
exceptions.  In  addition,  certain  nexus  requirements  apply,  which  provide  that  income  derived  by 
a  CFC  or  a  qualified  business  unit  (“QBU”)  of  a  CFC- transactions  with  customers  is 
eligible  for  the  exceptions  if,  among  other  things.^  sisMtaatfeiiiy  all  of  the  activities  in  connection 
with  such  transactions  are  conducted  directly  by  the  CF^  or, QBU  in  its  home  country,  and  such 
income  is  treated  as  earned  by  the  CFC  or  QBU  i$t  its  htftne  country  for  purposes  of  such 
country’s  tax  laws.  Moreover,  the  exceptions  apfily  to  income  derived  from  certain  cross  border 
transactions,  provided  that  certain  requirements  are  met. 

In  the  case  of  a  securities  dealer,  an  exception  from  foreign  personal  holding  company 
income  applies  to  any  interest  or  dividend  (or  certain  equivalent  amounts)  from  any  transaction, 
including  a  hedging  transaction  or  a  transaction  consisting  of  a  deposit  of  collateral  or  margin, 
entered  into  in  the  ordinary  course  of  the  dealer’s  trade  or  business  as  a  dealer  in  securities 
within  the  meaning  of  section  475.  In  the  case  of  a  QBU  of  the  dealer,  the  income  is  required  to 
be  attributable  to  activities  of  the  QBU  in  the  country  of  incorporation,  or  to  a  QBU  in  the 
country  in  which  the  QBU  both  maintains  its  principal  office  and  conducts  substantial  business 
activity.  A  coordination  rule  provides  that  this  exception  generally  takes  precedence  over  the 
exception  for  income  of  a  banking,  financing  or  similar  business,  in  the  case  of  a  securities 
dealer. 


Income  is  treated  as  active  financing  income  only  if,  among  other  requirements,  it  is 
derived  by  a  CFC  or  by  a  QBU  of  that  CFC.  Certain  activities  conducted  by  persons  related  to 
the  CFC  Of.  its  QBU  are  treated  as  conducted  directly  by  the  CFC  or  qualified  business  unit.”® 
An  activity  qualifies  under  this  rule  if  the  activity  is  performed  by  employees  of  the  related 
person  and  if  the  related  person  is  an  eligible  CFC,  the  home  country  of  which  is  the  same  as  the 
home  country  of  the  related  CFC  or  QBU;  the  activity  is  performed  in  the  home  country  of  the 
related  person;  and  the  related  person  receives  arm’s-length  compensation  that  is  treated  as 
earned  in  the  home  country.  Income  from  an  activity  qualifying  under  this  rule  is  excluded  from 
subpart  F  income  so  long  as  the  other  active  financing  requirements  are  satisfied. 

Certain  income  of  a  qualifying  branch  of  a  qualifying  insurance  company  with  respect  to 
risks  located  within  the  home  country  of  the  branch  or  within  the  CFC’s  country  of  creation  or 


Act  of  2014,  Pub.  L.  No.  1 13-295;  Pub.  L.  No.  107-147,  sec.  614,  2002;  Pub.  L.  No.  106-170,  sec.  503,  1999;  Pub. 
L.  No.  105-277,  1998. 

Sec.  954(h).  Sec  section  128  of  the  PATH  Act  of  2015,  which  made  the  active  financing  exception 

pennanent. 

Sec.  954(hX3)(E). 
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organization  ^’^^o  ^cepted  from  foreign  personal  holding  company  income,  provided  that 
certain  reqiiteBiWES  ate  met.  Further,  additional  exceptions  from  insurance  income  and  from 
fomgn  personal  isS’Mirig  company  income  apply  for  certain  income  of  certain  CFCs  or  branches 
with  respecf  to  dsks  located  in  a  country  other  than  the  United  States,  provided  that  the 
requirements  for  these  exceptions,  including  reserve  requirements,  are  met.’’’ 

Exclusion  of  previously  taxed  earnings  and  profits 

A  10-percent  U.S.  shareholder  of  a  CFC  may  exclude  from  its  income  actual  distributions 
of  earnings  and  profits  from  the  CFC  that  were  previously  included  in  the  10-percent  U.S. 
shareholder’s  income  under  subpart  F.^^^  Any  income  inclusion  (under  section  956)  resulting 
from  investments  in  U.S.  property  may  also  be  excluded  from  the  10-p^cent  U.S.  shareholder’s 
income  when  such  earnings  are  ultimately  distributed.’^’^  Ordering  nites  provide  that 
distributions  from  a  CFC  are  treated  as  coming  first  out  of  earnings  and  profits  of  the  CFC  that 
have  been  previously  taxed  under  subpart  F,  then  out  of  other  earnings  and  profits.”"* 

Basis  adjustments 

In  general,  a  10-percent  U.S.  shareholder  of  a  CFC  receives  a  basis  increase  with  respect 
to  its  stock  in  the  CFC  equal  to  the  amount  of  the  CFC’s  earnings  that  are  included  in  the 
10-percent  U.S.  shareholder’s  income  under  subpart  F.’”  Similarly,  a  10-percent  U.S. 
shareholder  of  a  CFC  generally  reduces  its  basis  in  the  CFC’s  stock  in  an  amount  equal  to  any 
distributions  that  the  1 0-qjfsctJisnt  U.S.  shareholder  receives  from  the  CFC  that  are  excluded  from 
its  income  as  previously l^sd  under  subpart  F.”^ 

Passive  foreign  investment  companies 

The  Tax  Reform  Act  of  1986’”  established  the  PFIC  anti-deferral  regime,  APFIC  is 
generally  defined  as  any  foreign  corporation  if  75  percent  or  more  of  its  gross  incqiai^  lbr  the 


’’’  Subject  to  approval  by  the  IRS,  a  taxpayer  may  establish  that  the  reserve  of  a  life  insurance  company 
for  life  insurance  and  annuity  contracts  is  the  amoant  taken  into  account  in  detennining  the  foreign  statement  reserve 
for  the  contract  (reduced  by  catastrophe,  equalization,  or  deficiency  reserve  or  any  similar  reserve).  IRS  approval  is 
to  be  based  on  whether  tlie  method,  the  interest  rate,  the  mortality  and  morbidity  assumptions,  and  any  other  factors 
taken  into  account  in  determining  foreign  statement  reserves  (taken  together  or  separately)  provide  an  appropriate 
meiuis  of  measuring  income  for  Federal  income  tax  purposes. 

Sec.  959(a)(1). 

Sec.  959(a)(2). 

Sec.  959(c). 

’’’  Sec.  961(a). 

Sec.  961(b). 

Pub.  L.  No.  99-5.14, 
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&S#ble  year  consists  of  passive  income,  or  50  percent  or  more  of  its  assets  consists  of  assets  that 
iprotiuce,  or  are  held  for  the  production  of,  passive  income.  Alternative  sets  of  income 
inclusion  rules  apply  to  U.S.  persons  that  are  shareholders  in  a  PFIC,  regardless  of  their 
percentage  ownership  in  the  company.  One  set  of  rules  applies  to  PFICs  that  are  qualified 
electing  funds,  under  which  electing  U.S.  shareholders  currently  include  in  gross  income  their 
respective  shares  of  the  company’s  earnings,  with  a  separate  election  to  defer  payment  of  tax, 
subject  to  an  interest  charge,  on  income  not  currently  received. A  second  set  of  rules  applies 
to  PFICs  that  are  not  qualified  electing  funds,  under  which  U.S.  shareholders  pay  tax  on  certain 
income  or  gain  realized  through  the  company,  plus  an  interest  charge  that  is  attributable  to  the 
value  of  deferral.  A  third  set  of  rules  applies  to  PFIC  stock  that  is  marketable,  under  which 

electing  U.S.  shareholders  currently  take  into  account  as  income  (or  loss)  the  difference  between 
the  fair  market  value  of  the  stock  as  of  the  close  of  the  taxable  year  and  their  adjusted  basis  in 
such  stock  (subject  to  certain  limitations),  often  referred  to  as  “marking  to  market.”’*' 

Under  the  PFIC  regime,  passive  income  is  any  income  which  is  of  a  kind  that  would  be 
foreign  personal  holding  company  income,  including  dividends,  interest,  royalties,  rents,  and 
certain  gains  on  the  sale  or  exchange  of  property,  commodities,  or  foreign  currency.  However, 
among  other  exceptions,  passive  income  does  not  include  any  income  derived  in  the  active 
conduct  of  an  insurance  business  by  a  corporation  that  is  predominantly  engaged  in  an  insurance 
business  and  that  would  be  subject  to  tax  under  subchapter  L  if  it  were  a  domestic  corporation.’*’ 
In  applying  the  insurance  exception,  the  IRS  analyzes  whether  risks  assumed  under  contracts 
issued  by  a  foreign  company  organized  as  an  insurer  are  truly  insurance  risks,  whether  the  risks 
are  limited  under  the  terms  of  the  contracts,  and  the  status  of  the  company  as  an  insurance 
company. 

Other  anti-deferral  rules 


The  subpart  F  and  PFIC  rules  are  not  the  only  anti-deferral  regimes.  Other  rules  that 
impose  current  U.S.  taxation  on  income  earned  through  corporations  include  the  accumulated 
earnings  tax  rules’*^'  and  the  personal  holding  company  rules. 


Sec.  1297. 

Secs.  129.3-1295. 

Sec.  1291. 

Sec.  1296. 

’*2  Sec.  1297(b)(2)(B). 

Notice  200.3-.34,  200.3-C.B.  1  990,  Jimc  9,  2003.  Sec  also.  Prop.  Trcas.  Reg.  see.  1.12®7<4,26  CFR  Part 
1,  REG-108214-15,  April  24,  2015. 

Secs.  5.31-537. 
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..  I  *'■'  J '  ■  'f 

Rules  for  coordmajii?f,f^i^Bg  the  anti-deferral  regimes  are  provided  to  prevent  U.S. 
persons  from  being  subject  tiy,y.^/lax  on  the  same  item  of  income  under  multiple  regimes.  For 
example,  a  corporation  is  not  treated  as  a  PFIC  with  respect  to  a  particular  shareholder 

if  the  corporation  is  alsoiaiCFG  add  the  shareholder  is  a  10-percent  U.S.  shareholder.  Thus, 
subpart  F  is  allowed  to  trump  the  PFIC  rules. 

3.  Foreign  tax  credit 

Subject  to  certain  limitations,  U.S.  citizens,  resident  individuals,  and  domestic 
corporations  are  allowed  to  claim  credit  for  foreign  income  taxes  they  pay.  A  domestic 
corporation  that  owns  at  least  10  percent  of  the  voting  stock  of  a  foreign  corporation  is  allowed  a 
“deemed-paid”  credit  for  foreign  income  taxes  paid  by  the  foreign  corporation  that  the  domestic 
corporation  is  deemed  to  have  paid  when  the  related  income  is  distributed  as  a  dividend  or  is 
included  in  the  domestic  corporation’s  income  under  the  anti-deferral  rules. 

The  foreign  lax  credit  generally  is  limited  to  a  taxpayer’s  U.S.  tax  liability  on  its  foreign- 
source  taxable  ine<^ejfas  determined  under  U.S.  tax  accounting  principles).  This  limit  is 
intended  to  ensure  that  the  credit  serves  its  purpose  of  mitigating  double  taxation  of  foreign- 
source  income  without  offsetting  U.S.  tax  on  U.S. -source  income.’*^  The  limit  is  computed  by 
multiplying  a  taxpayer’s  total  U.S.  tax  liability  for  the  year  by  the  ratio  of  the  taxpayer’s  foreign- 
source  taxable  income  for  the  year  to  the  taxpayer’s  total  taxable  income  for  the  year.  If  the  total 
amount  of  foreign  income  taxes  paid  and  deemed  paid  for  the  year  exceeds  the  taxpayer’s 
foreign  tax  credit  limitation  for  the  year,  the  taxpayer  may  carry  back  the  excess  foreign  taxes  to 
the  previous  year  or  carry  forward  the  excess  taxes  to  oae  of  the  succeeding  10  years.’**’ 

The  computation  of  the  foreign  ta,x  credit  limitation  requires  a  taxpayer  to  determine  the 
amount  of  its  taxable  income  from  foreign  souTceJ5:%m'b  .lisiitation  category  (described  below) 
by  allocating  and  apportioning  deductions  betwet^s  V»S.-source  gross  income,  on  the  one  hand, 
and  foreign-source  gross  income  in  each  limitatidii l^egory,  on  the  other.  In  general,  deductions 
are  allocated  and  apportioned  to  the  gross  income  to  which  the  deductions  factually  relate. 
However,  subject  to  certain  exceptions,  deductions  for  interest  expense  and  research  and 
experimental  expenses  are  apportioned  based  on  taxpayer  ratios.’***’  In  the  case  of  interest 
expense,  this  ratio  is  the  ratio  of  the  corporation’s  foreign  or  domestic  (as  applicable)  assets  to  its 
worldwide  assets.  In  the  case  of  research  and  experimental  expenses,  the  apportionment  ratio  is 
based  on  either  sales  or  gross  income.  All  members  of  an  affiliated  group  of  corporations 


Secs.  901,902,960,  1291(g). 

Secs.  901,904. 

Sec.  904(c). 

Trcas.  Reg.  sec.  1.861-8(b),  Temp.  Treas.  Reg.  sec.  1.861-8T(c). 
Temp.  Trcas.  Reg.  sec.  1.861-9T,  Trcas.  Reg.  see.  1.861-17. 
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generally  are  treated  as  a  single  corporation  for  purposes  of  determining  the  apportionment 
ratios.'"^” 

The  term  “affiliated  group”  is  determined  generally  by  reference  to  the  rules  for 
determining  whether  corporations  are  eligible  to  file  consolidated  returns.’^'  These  rules  exclude 
foreign  corporations  from  an  affiliated  group. AJCA  modified  the  interest  expense  allocation 
rules  for  taxable  years  beginning  after  December  31,  2008.^^-^  The  effective  date  of  the  modified 
rules  has  been  delayed  to  January  1,  2021.^^'*  The  new  rules  permit  a  U.S.  affiliated  group  to 
apportion  the  interest  expense  of  the  members  of  the  U.S.  affiliated  group  on  a  worldwide-group 
basis  (that  is,  as  if  all  domestic  and  foreign  affiliates  are  a  single  corporation).  A  result  of  this 
rule  is  that  interest  expense  of  foreign  members  of  a  U.S.  affiliated  group  is  taken  into  account  in 
determining  whether  a  portion  of  the  interest  expense  of  the  domestic  members  of  the  group 
must  be  allocated  to  foreign-source  income.  An  allocation  to  foreign-source  income  generally  is 
required  only  if,  in  btoad  terms,  the  domestic  members  of  the  group  are  more  highly  leveraged 
than  is  the  entire  worldwide  group.  The  new  rules  are  generally  expected  to  reduce  the  amount 
of  the  U.S.  group’s  interest  expense  that  is  allocated  to  foreign-source  income. 

The  foreign  tsx  credit  limitation  is  applied  separately  to  passive  category  income  and  to 
general  category  mcome’^^  Passive  category  income  includes  passive  income,  such  as  portfolio 
interest  and  dividend  iocome,  and  certain  specified  types  of  income.  General  category  income 
includes  all  other  iaccme.  Passive  income  is  treated  as  general  category  income  if  it  is  earned  by 
a  qualifying  financial  services  entity.  Passive  income  is  also  treated  as  general  category  income 
if  it  is  highly  taxed  (that  is,  if  the  foreign  tax  rate  is  determined  to  exceed  the  highest  rate  of  tax 
specified  in  Code  section  1  or  1 1,  as  applicable).  Dividends  (and  subpart  F  inclusions),  interest, 
rents,  and  royalties  received  by  a  10-percent  U.S.  shareholder  from  a  CFC  are  assigned  to  a 
separate  limitation  category  by  reference  to  the  category  of  income  out  of  which  the  dividends  or 


Sec.  864(e)(1),  (6);  Temp.  Treas.  Reg.  sec.  1.861-14T(e)(2). 

Secs.  864(e)(5),  1504. 

’’2  Sec.  1504(b)(3). 

’’3  AJCA  sec.  401. 

Hiring  Incentives  to  Restore  Employment  Act,  Pub.  L.  No.  1 1 1-147,  sec.  55 1(a). 

Sec.  904(d).  AJCA  generally  reduced  the  number  of  income  categories  from  nine  to  two,  effective  for 
tax  years  beginning  in  2006.  Before  AJCA,  tlie  foreign  tax  credit  limitation  was  applied  separately  to  the  following 
categories  of  income:  (1)  passive  income,  (2)  high  withliolding  tax  interest,  (3)  financial  services  income,  (4) 
shipping  income,  (5)  certain  dividends  received  from  noncontrolled  section  902  foreign  corporations  (also  known  as 
“10/50  companies”),  (6)  certain  dividends  from  a  domestic  international  sales  corporation  or  fomier  domestic 
international  sales  corporation,  (7)  taxable  income  attributable  to  certain  foreign  trade  income,  (8)  certain 
distributions  from  a  foreign  sales  corporation  or  fonner  foreign  sales  corporation,  and  (9)  any  other  income  not 
described  in  items  (1)  tlirough  (8)  (so-called  “general  basket”  income).  A  number  of  other  provisions  of  the  Code, 
including  several  enacted  in  2010  as  part  of  Pub.  L.  No.  1 1 1-226,  create  additional  separate  categories  in  specific 
circumstances  or  limit  the  availability  of  the  foreign  tax  credit  in  other  ways.  Sec,  e.g.,  secs.  865(li),  901(^j), 
904(d)(6),  904(h)(10). 
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other  payments  were  made.^^^  Dividends  received  by  a  10-percent  corporate  shareholder  of  a 
foreign  corporation  that  is  not  a  CFC  are  also  categorized  on  a  look-through  basis. 

Special  rules  apply  to  the  allocation  of  income  and  losses  from  foreign  and  U.S.  sources 
within  each  category  of  income.^^*  Foreign,  losses  of  one  category  will  first  be  used  to  offset 
income  from  foreign  sources  of  other  categories.  If  there  remaiiis  ssn  overall  foreign  loss,  it  will 
be  deducted  against  income  from  U.S.  sources.  The  same  principle  applies  to  losses  from  U.S. 
sources.  In  subsequent  years,  the  losses  that  were  deducted  against  another  category  or  source  of 
income  will  be  recaptured.  That  is,  an  equal  amount  of  income  from  same  the  category  or  source 
that  generated  a  loss  in  the  prior  year  will  be  recharacterized  as  income  from  the  other  category 
or  source  against  which  the  loss  was  deducted.  Up  to  50  percent  of  income  from  one  source  in 
any  subsequent  year  will  be  recharacterized  as  income  from  the  other  source,  whereas  foreign- 
source  income  in  a  particular  category  can  be  fully  recharacterized  as  income  in  another  category 
until  the  losses  from  prior  years  are  fully  recaptured. 

In  addition  to  the  foreign  tax  credit  limitation  just  described,  a  taxpayer’s  ability  to  claim 
a  foreign  tax  credit  may  be  further  limited  by  a  matching  rule  that  prevents  the  separation  of 
creditable  foreign  taxes  from  the  associated  foreign  income.  Under  this  rule,  a  foreign  tax 
generally  is  not  taken  into  account  for  U.S.  tax  purposes,  and  thus  no  foreign  tax  credit  is 
available  with  respect  to  that  foreign  tax,  until  the  taxable  year  in  which  the  related  income  is 
taken  into  account  for  U.S.  tax  purposes. 

4.  Special  rules 

Dual  consolidated  loss  rules 


Under  the  rules  applicable  to  corporations  filing  consolidated  returns,  a  dual  consolidated 
loss  (“DCL”)  is  any  net  operating  loss  of  a  domestic  corporation  if  the  corporation  is  subject  to 
an  income  tax  of  a  foreign  country  without  regard  to  whether  such  income  is  from  sources  in  or 
outside  of  such  foreign  country,  or  if  the  corporation  is  subject  to  such  a  tas.  cm  rc  residence  basis 
(a  “dual  resident  corporation”).*®'  A  DCL  generally  cannot  be  used  to  redaefi  taxable  income 
of  any  member  of  the  corporation’s  affiliated  group.  Losses  of  a  separate  unit  of  a  domestic 
corporation  (a  foreign  branch  or  an  interest  in  a  hybrid  entity  owned  by  the  corporation)  are 
subject  to  this  limitation  in  the  same  manner  as  if  the  unit  were  a  wholly  owned  subsidiary  of 


Sec.  904(d)(3).  The  subpart  F  rules  applicable  to  CFCs  and  their  10-percent  U.S.  shareholders  are 
described  below. 

Sec.  904(d)(4). 

Secs.  904(0,  (g)- 

Secs.  904(0(1),  (g)(1). 

Sec.  909. 

Sec.  1503(d). 
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such  coqjoration.  An  exemption  is  available  under  Treasury  regulations  in  the  case  of  DCLs  for 
which  a  domestic  use  election  (that  is,  an  election  to  use  the  loss  only  for  domestic,  and  not 
foreign,  tax  purposes)  has  been  made.^”^  Recapture  is  required,  however,  upon  the  occurrence  of 
certain  triggering  events,  including  the  conversion  of  a  separate  unit  to  a  foreign  corporation  and 
the  transfer  of  50  percent  or  more  of  the  assets  of  a  separate  unit  within  a  twelve-month 
period. 


Temporary  dividends-received  deduction  for  repatriated  foreign  earnings 

AJCA  section  421  added  to  the  Code  section  965,  a  temporary  provision  intended  to 
encourage  U.S.  multinational  companies  to  repatriate  foreign  earnings.  Under  section  965,  for 
one  taxable  year  certain  dividends  received  by  a  U.S.  corporation  from  its  CFCs  were  eligible  for 
an  85-percent  dividends-received  deduction.  At  the  taxpayer’s  election,  this  deduction  was 
available  for  dividends  received  either  during  the  taxpayer’s  first  taxable  year  beginning  on  or 
after  October  22,  2004,  or  during  the  taxpayer’s  last  taxable  year  beginning  before  such  date. 

The  temporary  deduction  was  subject  to  a  number  of  general  limitations.  First,  it  applied 
only  to  cash  repatriations  generally  in  excess  of  the  taxpayer’s  average  repatriation  level 
calculated  for  a  three-year  base  period  preceding  the  year  of  the  deduction.  Second,  the  amount 
of  dividends  eligible  for  the  deduction  was  generally  limited  to  the  amount  of  earnings  shown  as 
permanently  invested  outside  the  United  States  on  the  taxpayer’s  recent  audited  financial 
statements.  Third,  to  qualify  for  the  deduction,  dividends  were  required  to  be  invested  in  the 
United  States  according  to  a  domestic  re!i.nY©stmecTplao.  approved  by  the  taxpayer’s  senior 
management  and  board  of  directors. 

No  foreign  tax  credit  (or  deducTkra)  was  allowed  forfbreign  taxes  attributable  to  the 
deductible  portion  of  any  dividend.*®*  For  fhis^purpose,  the  taxpayer  was  permitted  to 
specifically  identify  which  dividends -Were  treated  as  carrying  the  deduction  and  which  dividends 
were  not.  In  other  words,  the  taxpayer  was  allowed  to^choose  which  of  its  dividends  were 
treated  as  meeting  the  base-period  repafriation,  (aud  thus  carry  foreign  tax  credits,  to  the 
extent  otherwise  allowable),  and  which  pf  its,  dividends  werg-treated  as  part  of  the  excess  eligible 
for  the  deduction  (and  thus  subject  to  proportional  disallowance  of  any  associated  foreign  tax 


Trcas.  Reg.  sec.  1 . 1 503(d)-6(d). 

Sec  Trcas.  Reg.  sec.  1.150.3(d)-6(c)(l). 

Section  965(b)(4).  The  plan  was  required  to  provide  for  the  reinvestment  of  the  repatriated  dividends  in 
the  United  States,  including  as  a  source  for  the  funding  of  worker  hiring  and  training,  infrastructure,  research  and 
development,  capital  investments,  and  the  financial  stabilization  of  tlie  corporation  for  the  piuposes  of  job  retention 
or  creation. 

Sec.  965(d)(1). 
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credits).^®*  De^jiic^driS  were  disallowed  for  expenses  that  were  directly  allocable  to  the 
deductible  porti;piij0faji5y  dividend.*”^ 

'13dailfektid.iiitemational  sales  corporations 

A  domestic  intetnsiioaarsaijes  corporation  (“DISC”)  is  a  domestic  corporation  that 
satisfies  the  following  coiiditicQ^r  95  percent  of  its  gross  receipts  must  be  qualified  export 
receipts;  95  percent  of  uje  ^uib,  pf  the  adjusted  bases  of  all  its  assets  must  be  attributable  to  the 
sum  of  the  adjusted  bases  of  qualified  export  assets;^*’^  the  corporatipa;rj^^t  have  no  more  than 
one  class  of  stock;  the  par  or  stated  value  of  the  outstanding  stock  at  least  $2,500  on 

each  day  of  the  taxable  year;  and  an  election  must  be  in  effect  to  be  taxM  ks  a  DISC.**”^  In 
general,  a  DISC  is  not  subject  to  corporate-level  tax  and  offers  limited  deferral  of  tax  liability  to 
its  shareholders.^*”  DISC  income  attributable  to  a  maximum  of  $10  million  annually  of  qualified 
export  receipts  is  generally  exempt  from  corporate  and  shareholder  level  income  tax. 
Shareholders  must  pay  interest  to  account  for  the  benefit  of  deferring  the  tax  liability  on 
undistributed  DISC  income  related  to  this  $10  million  maximum  annual  amount. 

Shareholders  of  a  DISC  are  deemed  to  receive  a  dividend  out  of  current  earnings  and  profits  of 
qualified  export  receipts  in  excess  of  $10  million. Gain  on  the  sale  of  DISC  stock  is  treated  as 
a  dividend  to  the  extent  of  accumulated  DISC  income.  The  shareholders  of  a  corporation 
which  is  not  a  DISC,  but  was  a  DISC  in  a  previous  taxable  year,  and  which  has  previously  taxed 
income  or  accumulated  DISC  income,  are  also  required  to  pay  interest  on  the  deferral  benefit, 
and  gain  on  the  sale  or  exchange  of  stock  in  such  corporation  is  treated  as  a  dividend. 


Accordingly,  taxpayers  generally  were  expected  to  pay  Wigufcir  dividends  out  of  high-taxed  CFC 
earnings  (thereby  generating  dccnicd-paid  credits  available  to  oflGskt  fii^^,n-sourcc  income)  and  section  965 
dividends  out  of  low-taxed  CFC  earnings  (thereby  availing  theinsdy^#fihe  85-percent  deduction). 

Sec.  965(d)(2). 

If  a  corporation  fails  to  satisfy  either  or  both  of  the  95-percent  tests,  it  is  deemed  to  satisfy  such  tests  if 
it  makes  a  pro  rata  distribution  of  its  gross  receipts  which  are  not  qualified  export  receipts  and  the  fair  market  value 
of  its  assets  which  arc  not  qualified  export  assets.  Sec.  992(c). 

Secs.  992(a)  and  (b). 

Sec.  991. 

The  rate  is  the  average  of  1 -year  constant  maturity  Treasury  yields.  The  deferral  benefit  is  the  excess  of 
the  amount  of  tax  the  shareholder  would  be  liable  if  deferred  DISC  income  were  included  as  ordinary  income  over 
the  actual  tax  liability  of  such  shareholder.  Sec.  995(0. 

Tlie  luiiount  of  the  deemed  distribution  is  the  sum  of  several  items,  including  qualified  export  receipts 
in  excess  of  $10  million.  See  sec.  955(b). 

Sec.  995(c). 
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II.  TAXATION  OF  FOREIGN  INCOME  AND  FOREIGN  PERSONS 


A.  Establishment  of  Participation  Exemption  System  for  Taxation  of  Foreign  Income 

1.  Deduction  for  foreign-source  portion  of  dividends  received  by  domestic  corporations 
from  specified  10-percent  owned  foreign  corporations 

Description  of  Proposal 


In  general 

The  proposal  generally  establishes  a  participation  exemption  system  for  foreign  income. 
This  exemption  is  provided  for  by  means  of  a  iOO-percent  deduction  (referred  to  here  as 
“participation  DRD”)  for  the  foreign-source  portion  of  dividends  received  from  specified  10- 
percent  owned  foreign  corporations  by  domestic  corporations  that  are  United  States  shareholders 
of  those  foreign  corporations  within  the  meaning  of  section 

A  specified  10-percent  owned  foreign  corporation  is  any  foreign  corporation  with  respect 
to  which  any  domestic  corporation  is  a  United  States  shareholder.  The  term  does  not  include  a 
PFIC  that  is  not  also  a  CFC.*‘^ 

The  phrase  “dividend  received”  is  intended  to  be  interpreted  broadly,  consistently  with 
the  meaning  of  the  phrases  “amount  received  as  dividends”  and  “dividends  received”  under 
sections  243  and  245,  respectively.*'^  Under  proposed  section  245A(e),  the  Secretary  of  the 
Treasury  may  prescribe  such  regulations  or  other  guidance  as  may  be  necessary  or  appropriate  to 
carry  out  the  rules  of  section  245A,  including  clarifying  the  broad  intended  scope  of  the  term 
“dividend  received.” 

For  example,  if  a  domestic  ccwpoiation  indirectly  owns  stock  of  a  foreign  corporation 
through  a  foreign  partnership  and  the  domestic  corporation  would  qualify  for  the  participation 
DRD  with  respect  to  dividends  from  the  foreign  corporation  if  the  domestic  corporation  owned 
such  stock  directly,  the  domestic  corporation  would  be  allowed  a  participation  DRD  with  respect 
to  its  distributive  share  of  the  dividend  of  the  foreign  partnership  from  the  foreign  corporation. 


Under  section  951(b),  a  domestic  corporation  is  a  United  States  shareholder  of  a  foreign  corporation  if 
it  owns,  within  the  meaning  of  section  958(a),  or  is  considered  as  owning  by  applying  the  rules  of  section  958(b),  10 
percent  or  more  of  tlie  voting  stock  of  the  foreign  corporation. 

Sees- 1297  and  1298. 

Consequently,  for  example,  gain  included  in  gross  income  as  a  dividend  under  section  1248(a)  or 
964(c)  would  conslitutc  a  dividend  received  for  which  the  deduction  under  section  245A  may  be  available. 
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Foreign-source  portion  of  a  divides^l- ■: 

The  participation  DRD  is  avaiig^.Mrfiy  i|jfttefet:e|gti-source  portion  of  dividends 
received  from  specified  10-percent  owtiea  loBagR  The  foreign-source  portion  of 

any  dividend  is  the  amount  that  bears  the  same  ratio  to  the  dividend  as  the  specified  foreign 
corporation’s  post- 1986  undistributed  foreign  earnings  bears  to  the  corporation’s  total  post- 1986 
undistributed  earnings.  Post- 1986  undistributed  earnings  are  the  amount  of  the  earnings  and 
profits  of  a  specified  10-percent  owned  foreign  corporation  accumulated  in  taxable  years 
beginning  after  December  31,  1986,  as  of  the  close  of  the  taxable  year  of  the  foreign  corporation 
in  which  the  dividend  is  distributed  and  not  reduced  by  dividends*^’’  distributed  during  that  year. 
Post- 1986  undistributed  foreign  earnings  are,  in  general,  the  portion  of  post- 1986  undistributed 
earnings  that  is  not  attributable  to  post-1986  undistributed  U.S.  earnings.  Post-1986 
undistributed  U.S.  earnings  are,  in  general,  undistributed  earnings  attributable  to;  (a)  the 
corporation’s  income  that  is  effectively  connected  with  the  conduct  of  a  trade  tirfiuslii^s  within 
the  United  States,  or  (b)  any  dividend  received  (directly  or  thrdug^h  wholly  .omi^ibieign 
corporation)  from  an  80-percent-owned  (by  vote  or  value)  domestic 

'  ■  ,  i  t  «  • 

Rules  similar  to  the  rules  described  above  apply  when  a  djvidehdispsdd.Oi'ft" Of  warnings 
and  profits  of  a  specified  10-percent  owned  foreign  corporatioftMcUlipMg8ed.mS03^ie  years 
beginning  before  January  1,  1987.  As  a  consequence,  the  particlpatkvii  is 

available  for  both  post- 1986  and  pre-1987  foreign  earnings.  An  brderiij^'.tule pro’yides;  that 
dividends  are  treated  as  first  being  paid  out  of  post- 1986  undisftib«ted.©amings  toAh©  extent  of 
those  earnings. 

An  additional  rule  provides  for  the  treatment  of  distributions  of  a  specified  1 0-percent  owned 
foreign  corporation  in  excess  of  undistributed  earnings.  Under  section  3 1 6(a)(2),  a  distribution 
of  earnings  and  profits  of  a  corporation  in  the  taxable  year  of  the  distribution  is  treated  as  a 
dividend  even  if  the  distribution  exceeds  accumulated  earnings  and  profits.  The 
determination  of  the  foreign-source  portion  of  such  a  distribution  is  calculated  in  a  similar 
manner  as  for  other  types  of  dividends. 

Foreign  tax  credit  disallowance;  foreign  tax  credit  limitation 

No  foreign  tax  credit  or  deduction  is  allowed  for  any  taxes  (including  withholding  taxes) 
paid  or  accrued  with  respect  to  a  dividend  that  qualifies  for  the  participation  DRD. 

For  purposes  of  computing  the  section  904(a)  foreign  tax  credit  limitation,  a  domestic 
corporation  that  is  a  United  States  shareholder  of  a  specified  10-percent  owned  foreign 
corporation  must  compute  its  foreign-source  taxable  income  (and  entire  taxable  income)  by 
disregarding  the  foreign-source  portion  of  any  dividend  received  from  that  foreign  corporation 


Pursuanl  lo  section  959(d),  a  distribution  of  previously  taxed  income  docs  not  constitute  a  dividend 
even  if  it  reduces  earnings  and  profits. 

Called  a  “nimble  dividend.”  See,  Boris  I.  Bittker  and  James  S.  Eustice,  Federal  Income  Taxation  of 
Corporations  and  Shareholders,  (7th  cd.  2016)  para.  8-12. 
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for  which  the  participation  DRD  is  taken,  as  well  as  and  any  deductions  properly  allocable  or 
apportioned  to  that  foreign-source  portion  or  the  stock  with  respect  to  which  it  is  paid. 

Six-month  holding  period  requirement 

A  domestic  corporation  is  not  permitted  a  participation  DRD  in  respect  of  any  dividend 
on  any  share  of  stock  that  is  held  by  the  domestic  corporation  for  1 80  days  or  less  during  the 
361 -day  period  beginning  on  the  date  that  is  180  days  before  the  date  on  which  the  share 
becomes  ex-dividend  with  respect  to  the  dividend.  For  this  purpose,  a  domestic  corporation  is 
treated  as  holding  a  share  of  stock  for  any  period  only  if  the  corporation  is  a  specified  10-percent 
owned  foreign  corporation  and  the  taxpayer  is  a  United  States  shareholder  with  respect  to  such 
corporation  during  that  period. 

The  participation  DRD  is  permitted  in  respect  of  any  dividend  on  any  share  of  stock  to 
the  extent  the  domestic  corporation  that  owns  the  share  is  under  an  obligation  (under  a  short  sale’ 
or  otherwise)  to  make  related  payments  with  respect  to  positions  in  substantially  similar  or 
related  property.  There  are  also  other  holding  period  requirements,  such  as  the  mle  requiring 
holding  periods  to  be  reduced,  in  a  manner  provided  for  by  regulations  provided  for  by  the 
Secretary  of  the  Treasury,  for  any  period  during  which  the  taxpayer  has  diturimshed  its  risk  of 
loss  in  respect  of  stock  on  which  a  dividend  is  paid. 

Effective  Date 


The  proposal  applies  to  distributions  made  (and,  for  purposes  of  determining  a  taxpayer’s 
foreign  tax  credit  limitation  under  section  904,  deductions  with  respect  to  taxable  years  ending) 
after  December  3 1 , 20 1 7. 

2.  Application  of  participation  exemption  to  investments  in  United  States  property 

Description  of  Proposal 

Under  the  proposal,  the  amount  determined  under  section  956  (relating  to  CFC 
investments  in  United  States  property)  with  respect  to  a  domestic  corporation  is  zero.  A  similar 
rule  is  intended  for  domestic  corporations  that  own  a  CFC  through  a  domestic  partnership.  The 
proposal  includes  a  specific  grant  of  authority  to  the  Secretary  to  issue  regulations  to  effect  that 
intent. 


Effective  Date 


The  proposal  applies  to  taxable  years  of  foreign  corporations  beginning  after  December 
31,2017. 
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3.  Limitation  on  losses  with  respect  to  specifled  10-percent  owned  foreign  corporations 

Description  of  Proposal 
Reduction  in  basis  of  certain  foreign  stock 

Under  the  proposal,  solely  for  the  purpose  of  determining  a  loss,  a  domestic  corporate 
shareholder's  adjusted  basis  in  the  stock  of  a  specified  10-percent  owned  foreign  corporation  (as 
defined  in  new  section  245A)  is  reduced,  but  not  below  zero,  by  an  amount  equal  to  the  portion 
of  any  dividend  received  with  respect  to  such  stock  from  such  foreign  corporation  that  was  not 
taxed  by  reason  of  a  dividends  received,  deduction  allowable  under  section  245A  in  any  taxable 
year  of  such  domestic  corporation.  applies  in  coordination  with  section  1059,  such  that 

any  reduction  in  basis  required  pursuit  tO  this  proposal  will  be  disregarded,  to  the  extent  the 
basis  in  the  10-percent  owned  foreign  corporation's  stock  has  already  ^g-E  reduced  pursuant  to 
section  1059. 

Inclusion  of  transferred  loss  amount  in  certain  assets  transfers 


Under  the  proposal,  if  a  domestic  corporation  transfers  substantially  all  of  the  assets  of  a 
foreign  branch  (within  the  meaning  of  section  367(a)(3)(C))  to  a  foreign  corporation  which,  after 
such  transfer,  is  a  specified  10-percent  owned  foreign  corporation  with  respect  to  which  the 
domestic  corporation  is  a  United  States  shareholder,  the  domestic  corporation  includes  in  gross 
income  an  amount  equal  to  the  transferred  loss  amount,  subject  to  certain  limitations. 

The  transferred  loss  amount  is  the  excess  of:  ( 1 )  losses  incurred  by  the  foreign  branch 
after  December  31, 2017  for  which  a  deduction  was  allowed  to  the  domestic  corporation,  over 
(2)  the  sum  of  taxable  income  earned  by  the  foreign  branch  and  gain  recognized  by  reason  of  an 
overall  foreign  loss  recapture  arising  out  of  disposition  of  assets  on  account  of  the  underlying 
transfer.  For  the  purposes  of  (2),  only  taxable  income  of  the  foreign  branch  in  taxable  years  after 
the  loss  is  incurred  through  the  close  of  the  taxable  year  of  the  transfer  is  included. 


For  transfers  not  covered  by  section  367(a)(3)(C),  the  transferred  loss  amount  is  reduced 
by  the  amount  of  gain  recognized  by  the  domestic  coiporation  on  the  transfer  (other  than  gains 
recognized  by  reason  of  overall  foreign  loss  recapture).  For  transfers  covered  by  section 
367(a)(3)(C),  the  transferred  loss  am.ount  is  reduced  by  the  amount  of  gain  recognized  by  reason 
of  such  subparagraph. 

Amounts  included  in  gross  income  by  reason  of  the  proposal  or  by  reason  of  section 
367(a)(3)(C)  are  treated  as  derived  from  soxtrces  within  the  United  States. 


Th&  j^op^^  atjpigrity  for  the  Secretary  of  the  Treasury  to  prescribe  regulations 

or  other  guii^S^;&tpmper^^^raents  to  the  adjusted  basis  df  the  specified  10-percent  owned 
foreign  co(p^]^(^gj;^  ’'l^?,^  0^>.^gfisfer  is  made,  and  to  the  adjusted  basis  of  the  property 
transferredyte^Sa^lfe^  SmomB  a^idded  in  gross  income  under  the  proposal. 
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Effective  Date 


The  proposal  relating  to  reduction  of  basis  in  certain  foreign  stock  for  purposes  of 
determining  a  loss  is  effective  for  distributions  made  after  December  31, 2017. 

The  proposal  relating  to  transfers  of  loss  amounts  from  foreign  branches  to  certain 
foreign  corporations  is  effective  for  transfers  after  December  3 1, 2017. 

4.  Treatment  of  deferred  foreign  income  upon  transition  to  participation  exemption  system 
of  taxation 


Description  of  Proposal 


In  general 

The  proposal  generally  requires  that,  for  the  last  taxable  year  beginning  before  January  1 , 
2018,  all  U.S.  shareholders  of  any  CFC  or  other  foreign  corporation  that  is  at  least  10-percent 
U.S.-owned  but  not  controlled  (other  than  a  PFIC)  must  include  in  income  their  pro  rata  share  of 
the  accumulated  post- 1986  deferred  foreign  income  and  which  was  not  previously  taxed.  A 
portion  of  that  pro  rata  share  of  deferred  foreign  income  is  deductible;  the  amount  deductible 
varies  depending  upon  whether  the  deferred  foreign  income  is  held  in  the  form  of  liquid  or 
illiquid  assets.  The  deduction  results  in  a  reduced  rate  of  tax  applicable  to  the  included  deferred 
foreign  income.  A  corresponding  portion  of  the  credit  for  foreign  taxes  is  disallowed,  thus 
limiting  the  credit  to  the  taxable  portion  of  the  included  income.  The  increased  tax  liability 
generally  may  be  paid  over  an  eight-year  period. 

Subpart  F  inclusion  of  deferred  foreign  income 

The  mechanism  for  the  mandatory  inclusion  of  pre-effective  date  foreign  earnings  is 
subpart  F.  The  proposal  provides  that  the  subpart  F  income  of  all  specified  foreign  corporations 
is  increased  for  the  last  taxable  year**^  that  begins  before  January  1, 2018,  by  its  accumulated 
post- 1986  deferred  foreign  income.  In  contrast  to  the  participation  exemption  deduction 
available  only  to  domestic  corporations  that  are  U.S.  shareholders  under  subpart  F,  the  transition 
rule  applies  to  all  U.S.  shareholders*^'^  of  a  specified  foreign  corporation.  A  specified  foreign 
corporation  means  (1)  a  CFC  or  (2)  any  foreign  corporation  in  which  a  domestic  corporation  is  a 
U.S.  shareholder  (determined  without  regard  to  the  special  attribution  rules  of  section  958(b)(4)), 
other  than  a  PFIC  that  is  not  a  CFC.*^'  A  specified  foreign  corporation  that  has  deferred  foreign 
income  is  a  deferred  foreign  income  corporation.  Consistent  with  the  general  operation  of 


Foreign  corporations  no  longer  in  existence  and  for  which  there  is  no  taxable  year  beginning  or  ending 
in  20 1 7  are  not  within  the  scope  of  this  provision. 

Sec.  95 1(b),  which  defines  United  States  shareholder  as  any  U.S.  person  that  owns  10  percent  or  more 
of  tire  voting  classes  of  stock  of  a  foreign  corporation. 

Taxation  of  income  earned  by  PFICs  remains  subject  to  the  antidcfcrral  PFIC  regime  and  arc  ineligible 
for  the  dividend  received  deduction  under  new  section  245 A. 
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subpart  F,  each  U.S.  shareholder  of  a  specified  foreign  corporation  must  include  in  income  its 
pro  rata  share  of  the  foreign  corporation’s  subpart  F  income  attributable  to  its  accumulated 
deferred  foreign  income. 

Accumulated  post- 1986  deferred  foreign  income 

Accumulated  post- 1986  deferred  foreign  income  of  a  specified  foreign  corporation  that  is 
the  subject  of  the  mandatory  inclusion  under  this  proposal  is  the  greater  of  the  accumulated  post- 
1 986  deferred  foreign  income  determined  as  of  November  2,2017  (the  date  of  introduction  of 
the  bill)  or  as  of  December  3 1 ,  2017.  The  includible  portion  of  the  accumulated  post- 1986 
deferred  foreign  income  is  all  post-  1986  earnings  and  profits  (“E&P”)  that  are  (1)  not 
attributable  to  income  that  is  effectively  connected  with  the  conduct  of  a  trade  or  business  in  the 
United  States  and  thus  subject  to  current  U.S.  income  tax,  or  (2)  when  distributed,  not  excludible 
from  the  gross  income  of  a  U.S.  shareholder  as  previously  taxed  income  under  section  959. 

Post- 1986  earnings  and  profits  are  those  earnings  that  accumulated  in  taxable  years 
beginning  after  1986,  computed  in  in  accordance  with  sections  964(a)  and  986,  even  if  arising 
from  periods  during  which  the  U.S.  shareholder  did  not  own  stock  of  the  foreign  corporation. 
Post- 1986  earnings  are  not  reduced  by  distributions  during  the  taxable  year  to  which  section  965 
applies.  Such  earnings  are  increased  by  the  amount  of  qualified  deficits^^'^  that  arose  in  a  taxable 
year  beginning  before  January  1,  2018,  if  such  deficit  is  also  treated  as  a  qualified  deficit  for 
purposes  of  taxable  years  beginning  after  December  3 1 , 20 1 7.  Finally,  the  post- 1 986  earnings 
atyiprofits  are  determined  by  reference  to  the  foreign  corporation’s  total  earnings  and  profits, 
irreiSpectj^e  of  the  foreign  tax  credit  separate  category  limitations. 

-•w- 

-  «  Tlie  Secretary  may  prescribe  appropriate  rules  regarding  the  treatment  of  accumulated 
posi-.l-9^Fforeign  deferred  income  of  speciftsd  foreign  corporations  that  have  shareholders  who 
ajejptU,S.  shareholders.  Such  rules  omy  jslso  include  rules  that  are  appropriate  to  implement 
Ih^ntent  of  the  revised  section  965  asd  ilte  use;  6f  the  date  of  introduction  as  one  of  the 
measurement  dates  in  order  to  establi^  tt  floor  for  determining  the  post- 1 986  deferred  foreign 
earaiags  and  profits.  For  example,  gtildlUEtt’e  niay  address  the  extent  to  which  retroactive 
effective  dates  selected  in  entity  classification  elections  filed  after  introduction  of  the  bill  will  be 
permitted. 

Reductions  of  amounts  included  in  income  of  U.S.  shareholder  of  foreign 

corporations  with  deficits  in  E&P 

The  income  inclttsion  required  of  a  U.S.  shareholder  under  this  transition  rule  is  reduced 
by  the  portion  of  aggregate  foreign  earnings  and  profits  deficit  allocated  to  that  person  by  reason 


For  purposes  of  taking  into  account  its  subpart  F  income  under  tliis  rule,  a  noncontrolled  10/50 
corporation  is  treated  as  a  CFC. 

Sec.  952(c)(l)(B)(ii). 

Sec  Trcas,  Reg,  .^01. 7701 -.3(c),  under  which  an  election  may  specify  an  cffcclivc  date  up  to  75  days 
prior  to  the  date  on  which  the  election  is  filed. 
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of  that  person’s  interest  in  one  or  more  E&P  deficit  foreign  corporations.  An  E&P  deficit 
foreign  corporation  is  defined  as  any  specified  foreign  corporation  owned  by  the  U.S. 
shareholder  as  of  the  date  on  which  accumulated  earnings  and  profits  are  measure  for  that 
corporation  (November  2,  2017  or  December  31,  2017,  as  the  case  may  be)  and  which  also  has  a 
deficit  in  post- 1986  earnings  and  profits  as  of  that  date.  Accordingly,  the  deficits  of  a  foreign 
subsidiary  that  accumulated  prior  to  its  acquisition  by  the  U.S.  shareholder  may  be  taken  into 
account  in  determining  the  aggregate  foreign  earnings  and  profits  deficit  of  a  U.S. 
shareholder. 

The  U.S.  shareholder  aggregates  its  pro  rata  share  in  the  foreign  E&P  deficits  of  each 
such  company  and  allocates  such  aggregate  amount  among  the  deferred  foreign  income 
corporations  in  which  the  shareholder  is  a  U.S.  shareholder.  The  aggregate  foreign  E&P  deficit 
is  allocable  to  a  specified  foreign  corporation  in  the  same  ratio  as  the  U.S.  shareholder’s  pro  rata 
jj*)st-1986  deferred  income  in  that  corporation  bears  to  the  U.S.  shareholder’s  pro  rata 
stee  of  accumulated  post- 1986  deferred  foreign  income  from  all  deferred  incorrsi  corapanies  of 
jmclisM^older. 

illustrate  the  ratio,  assume  that  Z,  a  domestic  corporation,  is  a  U.S.  shareholder  with 
sach  of  four  specified  foreign  corporations,  two  of  which  are  E&P  deficit  foreign 
cx>rpcriiSions.  Assume  further  the  foreign  companies  have  the  following  accumulated  post- 1986 
tlsfetted  fereign  income  or  foreign  E&P  deficits  as  of  November  2,  2017  and  December  31, 

Example 


- - 

Specified 

Corp. 

Percentage  Ow  ned 

Post- 1986 
profit/deficit  USD 

Pro  Rata 

A 

60% 

($1,000) 

($600) 

B 

10% 

($200) 

($20) 

r 

70% 

$2,000 

$1,400 

D 

100% 

$1,000 

$1,000 

The  aggregate  foreign  E&P  deficit  of  the  U.  S.  shareholder  is  ($620),  and  the  aggregate 
share  of  accumulated  post- 1986  deferred  foreign  income  is  $2,400.  Thus,  the  portion  of  the 
aggregate  foreign  E&P  deficit  allocable  to  Corpotaticm  C  is  ($362),  that  is,  ($620)  x  1400/2400. 


For  example,  assume  that  a  foreign  eorporation  organized  afler  December  .31,  1986  has  $100  of 
accumulated  earnings  and  profits  as  of  November  1,  2017,  and  December  .31,  2017  (dctcnnincd  without  diminution 
by  reason  of  dividends  distributed  during  the  taxable  year  and  after  any  increase  for  qualified  deficits),  which  consist 
of  $120  general  limitation  earnings  and  profits  and  a  $20  passive  limitation  deficit,  the  foreign  corporation’s  post- 
earnings  and  profits  would  be  $100,  even  if  the  $20  passive  limitation  deficit  was  a  hovering  deficit  described 
ia'Tieas.  Reg.  sec.  1..367(b)- 17(d)(2).  Foreign  income  taxes  related  to  the  hovering  deficit,  however,  would  not  be 
.deetnedpaid  by  the  U.S.  shareholder  recognizing  an  incremental  income  inclusion. 
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The  remainder  of  the  aggregate  foreign  E&P  deficit  is  allocable  to  Corporation  D.  The  U.S. 
shareholder  has  a  net  surplus  of  E&P  in  the  amount  of  $1,780. 

The  proposal  also  permits  intragroup  netting  among  U.S.  shareholders  in  an  affijiated 
group  in  which  there  is  at  least  one  U.S.  shareholder  with  a  net  E&P  surplus  and  another  with  a 
net  E&P  deficit.  The  net  E&P  surplus  shareholder  may  reduce  its  net  surplus  by  the 
shareholder’s  applicable  share  of  aggregate  unused  E&P  deficit,  based  on  the  group’s  ownership 
percentage  of  the  members.  For  example,  a  U.S.  corporation  may  have  two  domestic 
subsidiaries,  X  and  Y,  in  it  owns  100  percent  and  80  percent,  respectively.  If  X  has  a 
$1,000  net  E&P  surplusjahd  Y,h^  $  1,000  net  E&P  deficit,  X  is  an  E&P  net  surplus  shareholder, 
and  Y  is  an  E&P  net  defeiiidiaroaoider.  The  net  E&P  surplus  of  X  may  be  reduced  by  the  net 
E&P  deficit  of  Y  to  the  extecii  group’s  ownership  percentage  in  Y,  which  is  80-percent. 
The  remaining  net  E&P  dslicii  of  Y  is  unused.  If  the  U.S.  shareholder  Z  is  also  a  wholly  owned 
subsidiary  of  the  same  U.S.  parent  as  X  and  Y,  the  group  ownership  percentage  of  Y  is 
unchanged,  and  the  surpluses  of  X  and  Z  are  reduced  ratably  by  800  of  the  net  E&P  deficit  of  Y. 

Participation  exemption  applied  to  accumulated  post- 1986  deferred  foreign  income 

A  U.S.  shareholder  of  a  specified  foreign  corporation  is  allowed  a  deduction  of  a  portion 
of  the  increased  subpart  F  income  attributable  to  the  inclusion  of  pre-effective  date  deferred 
foreign  income.  The  amount  of  the  deduction  is  the  si«n  of  the  1 2-percent  rate  equivalent 
percentage  of  the  inclusion  amount  that  is  the  shareholder’s  aggregate  cash  position  and  the  5- 
percent  rate  equivalent  percentage  of  the  portion  of  the  inclusion  that  exceeds  the  aggregate  cash 
position.  By  stating  the  permitted  deduction  in  the  form  of  a  tax  rate  equivalent  percentage,  the 
proposal  ensures  that  all  pre-effective  date  accumulated  post- 1986  deferred  foreign  income  is 
subject  to  either  a  5-percent  or  12-percent  rate  of  tax,  depending  on  the  underlying  assets  as  of 
the  measurement  date,  without  regard  to  the  corporate  tax  rate  that  may  be  in  effect  at  the  time  of 
the  inclusion.  For  example,  corporate  taxpayers  that  use  a  fiscal  year  as  the  taxable  year  may 
report  the  increased  subpart  F  income  in  a  taxable  year  for  which  a  reduced  corporate  tax  rate 
would  otherwise  (on  a  pro-rated  basis  under  section  15),  but  the  allowable  deduction 
would  be  reduced  such  that  the  rate  of  U.S.  tax  on  the  income  inclusion  would  be  5  or  12 
percent. 


Aggregate  cash  position 

The  aggregate  cash  position  of  a  U.S.  shareholder  is  the  average  of  the  sum  of  the 
shareholder’s  pro  rata  share  of  the  cash  position  of  each  specified  foreign  corporation  with 
respect  to  which  that  shareholder  is  a  U.S.  shareholder  on  each  of  three  dates:  Date  of 
introduction  (November  2,  20 1 7)  and  the  last  day  of  the  two  most  recent  taxable  years  ending 
before  the  date  of  introduction.  Appropriate  adjustments  are  made  if  a  specified  foreign 
corporation  is  not  in  existence  on  one  or  more  of  those  dates.  By  using  a  three-year  average  as 
the  aggregate  cash  position  for  a  U.S.  shareholders,  the  effect  of  unusual  or  anomalous 
transactions  is  muted. 

For  purposes  of  this  computation,  the  cash  position  of  certain  non-corporate  entities  that 
would  be  treated  as  specified  foreign  corporations  if  they  were  foreign  corporations  is  also 
included.  The  cash  position  of  an  entity  consists  of  all  cash,  net  accounts  receivables,  and  the 
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fair  market  value  of  similarly  liquid  assets,  specifically  including  personal  property  that 
actively  traded  on  an  established  financial  market,  government  securities,  certificates  of  deposit, 
commercial  paper,  foreign  currency,  and  short-term  obligations.  In  addition,  the  Secretary  may 
identify  other  assets  that  are  economically  equivalent  to  the  enumerated  assets  that  are  included. 

Certain  reductions  from  aggregate  cash  position  are  specified  in  the  proposal.  First,  rules 
are  provided  to  avoid  the  double  counting  of  cash  position  of  specified  foreign  corporations  in  an 
affiliated  group,  while  ensuring  that  all  of  the  cash  position  is  taken  into  account.  Second, 
regardless  of  the  form  in  which  a  specified  foreign  corporation  holds  earnings,  to  the  extent  that 
the  earnings  constitute  blocked  income  that  could  not  be  distributed  by  the  corporation  due  to 
local  jurisdi^^iji^  restrictions, such  earnings  are  not  included  in  the  cash  position  of  that 
specified  corporation.  The  blocked  income  remains  within  the  scope  of  the  accumulated 

post- 1986  ddltsnsied  foreign  income  that  is  subject  to  inclusion  under  this  proposal. 

In  addition  to  the To  identify  other  assets  that  are  subject  to  the  cash  position 
determination  by  regul^tipii,;  ^©poposal  also  authorizes  the  Secretary  to  disregard  transactions 
that  he  determines  had  purp^  of  reducing  the  aggregate  foreign  cash  position. 

Foreign  tax  credits  reduced 

The  portion  of  foreign  income  taxes  deemed  paid  or  accrued  with  respect  to  the  inclusion 
required  by  the  proposal  are  not  creditable  against  the  Federal  income  tax  attributable  to  the 
inclusion,  nor  are  they  deductible.  The  disallowed  portion  of  foreign,  tax  credits  is  85.7-percent 
of  foreign  taxes  paid  attributable  to  the  portion  of  the  section  965  Inclusion  a^butable  to  the 
aggregate  cash  position  plus  65.7-percent  of  foreign  taxes  paid-attributable  to  the  leinatning 
portion  of  the  section  965  inclusion.*^’  A  U.S.  shareholder  is  not  required  to  gross-up  income 
under  section  78  to  the  extent  of  the  taxes  for  which  no  foreign.  ta.x  crediMs  allowed. 

The  amount  of  deferred  foreign  income  required  to  be  mcUided-in  kabpart  F  mcome 
under  this  proposal  is  disregarded  for  purposes  of  determining  the  amount  of  income  from 
foreign  sources  and  the  combined  foreign  oil  and  gas  income  that  a  U.S.  sbareliolder  has  for 
purposes  of  the  recapture  rules  applicable  to  overall  foreign  losses,  separate  limitation  losses,  and 
foreign  oil  and  gas  losses  under  sections  904(f)(1)  and  907(c)(4). 

The  foreign  income  taxes  deemed  paid  with  te;^ect  to  the  inclusion  required  by  the 
proposal  and  for  which  no  credit  is  allowed  in  the  y^isf  of  inclusion  by  reason  of  section  904 
limitations  (e.g.,  because  part  or  all  of  the  inclusion  required  by  the  proposal  is  offset  by  a  net 
operating  loss  deduction)  are  eligible  for  a  special  20  year  carry  forward  period,  rather  than  the 
otherwise  available  10  year  period. 


Sec.  964(b)  and  regulations  thereunder. 

Otlier  foreign  tax  eredits  used  by  a  taxpayer  against  tax  liability  resulting  from  the  deemed  inclusion 

apply  in  full. 
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Installment  payments 


A  U.S.  shareholder  may  elect  to  pay  the  net  tax  liability  resulting  from  the  mandatory 
inclusion  of  pre-effective-date  undistributed  CFC  earnings  in  eight  equal  installments.  The  net 
tax  liability  that  may  be  paid  in  installments  is  the  excess  of  the  U.S.  shareholder’s  net  income 
tax  for  the  taxable  year  in  which  the  pre-effective-date  undistributed  CFC  earnings  are  included 
in  income  over  the  taxpayer’s  net  income  tax  for  that  yerif  determined  without  regard  to  the 
inclusion.  Net  income  tax  means  net  income  tax  as  defecd  lor  purposes  of  the  general  business 
credit,  but  reduced  by  the  amount  of  that  credit. 

An  election  to  pay  tax  in  installments  must  be  made  by  the  due  date  for  the  tax  return  for 
the  taxable  year  in  which  the  pre-effective-date  undistributed  CFC  earnings  are  included  in 
income.  The  Treasury  Secretary  has  authority  to  prescribe  the  manner  of  making  the  election. 
The  first  installment  must  be  paid  on  the  due  date  (determined  without  regard  to  extensions)  for 
the  tax  return  for  the  taxable  year  of  the  income  inclusion.  Succeeding  installments  must  be  paid 
annually  no  later  than  the  due  dates  (without  extensions)  for  the  income  tax  return  of  each 
succeeding  year.  If  a  deficiency  is  later  determined  with  respect  to  the  net  tax  liability,  the 
additional  tax  dus  JjiSiy  be  prorated  among  all  installment  payments  in  most  circumstances.  The 
portions  of  the  deficieficy  prorated  to  an  installment  that  was  due  before  the  deficiency  was 
assessed  must  be  paid  upon  notice  and  demand.  The  portion  prorated  to  any  remaining 
installment  is  payable  with  the  timely  payment  of  that  installment  payment,  unless  the  deficiency 
is  attributable  to  negligence,  intentional  disregard  of  rules  or  regulations,  or  fraud  with  intent  to 
evade  tax,  in  which  case  the  entire  deficiency  is  payable  upon  notice  and  demand. 

The  timely  payment  of  an  installment  does  not  incur  interest.  If  a  deficiency  is 
determined  that  is  attributable  to  an  understatement  of  the  net  tax  liability  due  under  this 
proposal,  the  deficiency  is  payable  with  underpayment  interest  for  the  period  beginning  on  the 
date  on  which  the  net  tax  liability  would  have  been  due,  without  regard  to  an  election  to  pay  in 
installments,  and  ending  with  the  payment  of  the  deficiency.  Furthermore,  any  amount  of 
deficiency  prorated  to  a  remaining  installment  also  bears  interest  on  the  deficiency,  but  not  on 
the  original  installment  amount. 

The  proposal  also  includes  an  acceleration  rule.  If  (1)  there  is  a  failure  to  pay  timely  any 
required  installment,  (2)  there  is  a  liquidation  or  sale  of  substantially  all  of  the  U.S.  shareholder’s 
assets  (including  in  a  bankruptcy  case),  (3)  the  U.S.  shareholder  ceases  business,  or  (4)  another 
similar  circumstance  arises,  the  unpaid  portion  of  all  remaining  installments  is  due  on  the  date  of 
the  event  (or,  in  a  title  1 1  or  similar  case,  the  day  before  the  petition  is  filed). 

Special  rule  for  S  corporations 

A  special  rule  permits  deferral  of  the  transition  net  tax  liability  fost  abaneholidej^  of  a  U.S. 
shareholder  that  is  a  flow-through  entity  known  as  an  S  corporation- The-S  corponsfaon  is 
required  to  report  on  its  income  tax  return  the  amount  includible  ia  grosaiiicotfie  by  jeason  of 


Section  1361  defines  an  S  corporation  as  a  domestic  small  business  DCi:p0;r3tii3S3i  t5ialtes8,fir!  election  in 
cfTcct  for  status  as  an  S  corporation,  with  fewer  than  100  shareholders,  none  .of'-s/hom  aytruoOTesidsiat  aliens,  and  all 
of  whom  are  individuals,  estates,  trusts  or  certain  exempt  organizations.  _ 

♦  •  *  4  - 
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this  proposal,  as  well  as  the  amount  of  deduction  that  would  be  allowable,  and  provide  a  copy  of 
such  information  to  its  shareholders.  Any  shareholder  of  the  S  corporation  may  elect  to  defer 
his  portion  of  the  net  tax  liability  at  transition  to  the  participation  exemption  system  until  the 
shareholder’s  taxable  year  in  which  a  triggering  event  occurs.  The  election  to  defer  the  tax  is  due 
not  later  than  the  due  date  for  the  return  of  the  S  corporation  for  its  last  taxable  year  that  begins 
before  J  anuary  1,2018. 

Three  types  of  events  may  trigger  an  end  to  deferral  of  the  net  tax  liability.  The  first  type 
of  triggering  event  is  a  change  in  the  status  of  the  corporation  as  an  S  corporation.  The  second 
category  includes  liquidation,  sale  of  substantially  all  corporate  assets,  termination  of  the 
company  or  end  of  business,  or  similar  event,  including  reorganization  in  bankruptcy.  The  third 
type  of  triggering  event  is  a  transfer  of  shares  of  stock  in  the  S  corporation  by  the  electing 
taxpayer,  whether  by  sale,  death  or  otherwise,  unless  the  transferee  of  the  stock  agrees  with  the 
Secretary  to  be  liable  for  net  tax  liability  in  the  same  manner  as  the  transferor.  Partial  transfers 
trigger  the  end  of  deferral  only  with  respect  to  the  portion  of  tax  properly  allocable  to  the  portion 
of  stock  sold. 

If  a  shareholder  of  an  S  corporation  has  elected  deferral  under  the  special  rule  for  S 
corporation  shareholders  and  a  triggering  event  occurs,  the  S  corporation  and  the  electing 
shareholder  are  jointly  and  severally  liable  for  any  net  tax  liability  and  related  interest  or 
penalties.  The  period  within  which  the  IRS  may  collect  such  liability  does  not  begin  before  the 
date  of  an  event  that  triggers  the  end  of  the  deferral.  If  an  election  to  defer  payment  of  the  net 
tax  liability  is  in  effect  for  a  shareholder,  that  shareholder  must  report  the  amount  of  the  deferred 
net  tax  liability  on  each  income  tax  return  due  during  the  period  that  the  election  is  in  effect. 
Failure  to  include  that  information  with  each  income  tax  return  will  result  in  a  penalty  equal  to 
five-percent  of  the  amount  that  should  have  been  reported. 

After  a  triggering  event  occurs,  a  shareholder  is  the  S  corporation  may  elect  to  pay  the  net 
tax  liability  in  eight  equal  installments,  subject  to  rules  similar  to  those  generally  applicable 
absent  deferral.  Whether  a  shareholder  may  elect  to  pay  in  installments  depends  upon  the  type  of 
event  that  triggered  the  end  of  deferral.  If  the  triggering  event  is  a  liquidation,  sale  of 
substantially  all  corporate  assets,  tenmimtion  of  the  coropsisyor  end  of  business,  or  similar 
event,  the  installment  payment  election  is  .not  available.  Instead,  the  entire  net  tax  liability  is  due 
upon  notice  and  demand.  The  installment  election  is  due  with  the  timely  return  for  the  year  in 
which  the  triggering  event  occurs.  The  first  installmefit  pawient  is  required  by  the  due  date  of 
the  same  return,  determined  without  regard  to  axtensioas  of  time  to  file. 

Effective  Bate 

The  proposal  is  effective  for  taxable  year  o^g#breign  corporation  that  begins 

before  January  1,  2018,  and  with  respect  to  U.S.  shareholders,  for  the  taxable  years  in  which  or 
with  which  such  taxable  years  of  the  foreign  corporations  end. 
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B.  Modifications  Related  to  Foreign  Tax  Credit  System 


1.  Repeal  of  section  902  indirect  foreign  tax  credits;  determination  of  section  960  credit  on 
current  year  basis 


Description  of  Proposal 

The  proposal  repeals  the  deemed-paid  credit  with  respect  to  dividends  received  by  a 
domestic  corporation  which  owns  10  percent  or  more  of  the  voting  stock  of  a  foreign 
corporation. 

A  deemed-paid  credit  is  provided  with  respect  to  any  income  inclusion  under  subpart  F. 
The  deemed-paid  credit  is  limited  to  the  amount  of  foreign  income  taxes  properly  attributable  to 
the  subpart  F  inclusion.  Foreign  income  taxes  under  the  proposal  include  income,  war  profits,  or 
excess  profits  taxes  paid  or  accrued  by  the  CFC  to  any  foreign  country  or  possession  of  the 
United  States.  The  proposal  eliminates  the  need  for  computing  and  tracking  cumulative  tax 
pools. 


Additionally,  the  proposal  provides  rules  applicable  to  foreign  taxes  attributable  to 
distributions  from  previously  taxed  earnings  and  profits,  including  distributions  made  through 
tiered-CFCs. 

The  Secretary  is  granted  authority  under  the  proposal  to  provide  regulations  and  other 
guidance  as  may  be  necessary  and  appropriate  to  carry  out  the  purposes  of  this  proposal.  It  is 
anticipated  that  the  Secretary  would,  provide  regulations  with  rules  for  allocating  taxes  similar  to 
rules  in  place  for  purposes  of  determining  the  allocation  of  taxes  to  specific  foreign  tax  credit 
baskets.**^‘^  Under  such  odeSj  taxes  are  not  attributable  to  an  item  of  subpart  F  income  if  the  base 
upon  which  the  tax  wasi: iti^bsed  does  not  include  the  item  of  subpart  F  income.  For  example,  if 
foreign  law  exempts  a  type  of  income  from  its  tax  base,  no  deemed-paid  credit  results 

from  the  inclusion  of  such  income  as  subpart  F.  Tax  imposed  on  income  that  is  not  included  in 
subpart  F  income,  is  not  considered  attributable  to  subpart  F  income. 

In  addition  to  the  rules  described  in  this  section,  the  proposal  makes  several  conforming 
amendments  to  various  other  sections  of  the  Code  reflecting  the  repeal  of  section  902  and  the 
modification  of  section  960.  These  conforming  amendments  include  amending  the  section  78 
gross-up  provision  to  apply  solely  to  taxes  deemed  paid  under  the  amended  section  960. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


See  Treas.  Reg.  see.  1.904-6(a). 
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2.  Source  of  income  from  sales  of  inventory  determined  solely  on  basis  of  production 
activities 


Description  of  Proposal 

Under  this  proposal,  gains,  profits,  and  income  from  the  sale  or  exchange  of  inventory 
property  produced  partly  in,  and  partly  outside,  the  United  States  is  allocated  and  apportioned  on 
the  basis  of  the  location  of  production  with  respect  to  the  property.  For  example,  income  derived 
from  the  sale  of  inventory  property  to  a  foreign  jurisdiction  is  sourced  wholly  within  the  United 
States  if  the  property  was  produced  entirely  in  the  United  States,  even  if  title  passage  occurred 
elsewhere.  Likewise,  income  derived  from  inventory  property  sold  in  the  United  States,  but 
produced  entirely  in  another  country,  is  sourced  in  that  country  even  if  title  passage  occurs  in  the 
United  States.  If  the  inventory  property  is  produced  partly  in,  and  partly  outside,  the  United 
States,  however,  the  income  derived  from  its  sale  is  sourced  partly  in  the  United  States. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginaiisg  after  December  3 1 , 


i 
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C.  Modification  of  Subpart  F  Provisions 

1.  Repeal  of  inclusion  based  on  withdrawal  of  previously  excluded  subpart  F  income  from 
qualified  investment 


Description  of  Proposal 

The  proposal  repeals  section  955.  As  a  result,  a  U.S.  shareholder  in  a  CFC  that  invested 
its  previously  excluded  subpart  F  income  in  qualified  foreign  base  company  shipping  operations 
is  no  longer  required  to  include  in  income  a  pro  rata  share  of  the  previously  excluded  subpart  F 
income  when  the  CFC  decreases  such  investments. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  to  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

2.  Repeal  of  treatment  of  foreign  base  company  oil  related  income  as  subpart  F  income 

Description  of  Proposal 

The  proposal  eliminates  foreign  base  company  oil  related  income  as  a  category  of  foreign 
base  company  income. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

3.  Inflation  adjustment  of  de  minimis  exception  for  foreign  base  company  income 

Description  of  Proposal 

In  the  case  of  any  taxable  year  beginning  17,  the  proposal  indexes  for  inflation  the 

$1,000,000  de  minimis  amount  for  foreign  base  c(M|ijffiy  income,  with  all  increases  rounded  to 
the  nearest  multiple  of  $50,000. 


Effective  Date 


The  proposal  is  effective  for 
December  31,  2017,  and  for  taxable  fypavio: 
taxable  years  of  foreign  corporationst^^ 
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4.  Look-thru  rule  for  related  controlled  foreign  corporations  made  permanent 

Description  of  Proposal 

The  proposal  makes  the  exclusion  from  foreign  personal  holding  company  income  for 
certain  dividends,  interest  (including  factoring  income  that  is  treated  as  equivalent  to  interest 
under  section  954(c)(1)(E)),  rents,  and  royalties  received  or  accrued  by  one  controlled  foreign 
corporation  from  a  related  controlled  foreign  corporation  permanent. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2019,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

5.  Modification  of  stock  attribution  rules  for  determining  status  as  a  controlled  foreign 
corporation 


Description  of  Proposal 

The  proposal  amends  the  ownership  attribution  rules  of  section  958(b)  so  that  certain 
stock  of  a  foreign  corporation  owned  by  a  foreign  person  is  attributed  to  a  related  U.S.  person  for 
purposes  of  determining  whether  the  related  U.  S.  person  is  a  U.S.  shareholder  of  the  foreign 
corporation  and,  therefore,  whether  the  foreign  corporation  is  a  CFC.  In  other  words,  the 
proposal  provides  “downward  attribution”  from  a  foreign  person  to  a  related  U.S.  person  in 
circumstances  in  which  present  law  does  not  so  provide.  The  pro  rata  share  of  a  CFC’s  subpart  F 
income  that  a  U.S.  shareholder  is  required  to  include  in  gross  income,  however,  continues  to  be 
determined  based  on  direct  or  indirect  ownership  of  the  CFC,  without  application  of  the  new 
downward  attribution  rule. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

6.  Elimination  of  requirement  that  corporation  must  be  controlled  for  30  days  before 
subpart  F  inclusions  apply 


Description  of  Proposal 

The  proposal  eliminates  the  requirement  that  a  corporation  must  be  owned  for  an 
uninterrupted  period  of  30  days  before  subpart  F  inclusions  apply. 
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Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  with  or  within  which  such  taxable 
yem’S  of  foreign  corporations  end. 
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D.  Prevention  of  Base  Erosion 


1.  Current  year  inclusion  by  United  States  shareholders  with  foreign  high  returns 

Description  of  Proposal 

Under  the  proposal,  a  U.S.  shareholder  of  any  CFC  must  include  in  gross  income  for  a 
taxable  year  an  amount  equal  to  50  percent  of  its  foreign  high  return  amount  (“FHRA”)  in  a 
manner  generally  similar  to  inclusions  of  subpart  F  income.  FHRA  means,  with  respect  to  any 
U.S.  shareholder  for  the  shareholder’s  taxable  year,  the  shareholder’s  net  CFC  tested  income  less 
an  amount  equal  to  the  excess  (if  any)  of  (1)  the  applicable  percentage  of  the  aggregate  of  the 
shareholder’s  pro  rata  share  of  the  qualified  business  asset  investment  (“QBAI”)  of  each  CFC 
with  respect  to  which  it  is  a  U.S.  shareholder  over  (2)  the  amount  of  interest  expense  taken  into 
account  in  determining  the  shareholder’s  net  CFC  tested  income.  The  applicable  percentage  is 
the  Federal  short-term  rate  (determined  under  section  1274(d)  for  the  month  in  which  such 
shareholder’s  taxable  year  ends)  plus  seven  percentage  points. 

Net  CFC  tested  income 


Net  CFC  tested  income  means,  with  respect  to  any  U.S.  shareholder,  the  excess  of  the 
aggregate  of  its  pro  rata  share  of  the  tested  income  of  each  CFC  with  respect  to  which  it  is  a  U.S. 
shareholder  over  the  aggregate  of  its  pro  rata  share  of  the  tested  loss  of  each  CFC  with  respect  to 
which  it  is  a  U.S.  shareholder.  Pro  rata  shares  are  determined  under  the  rules  of  section 
951(a)(2). 

The  tested  income  of  a  CFC  means  the  excess  (if  any)  of  the  gross  income  of  the 
corporation  determined  without  regard  to:  (1)  the  corporation’s  ECI  if  subject  to  tax;  (2)  any 
gross  income  taken  into  account  in  determining  the  corporation’s  subpart  F  income;  (3)  any 
amount,  except  as  otherwise  provided  by  the  Secretary,  that  qualifies  for  CFC  look-through 
treatment,  but  only  to  the  extent  that  any  deduction  allowable  for  the  payment  or  accrual  of  such 
amount  does  not  result  in  a  reduction  of  the  FHRA  of  any  U.S.  shareholder  (determine  without 
regard  to  such  amount);  (4)  any  gross  income  excluded  as  foreign  personal  holding  company 
income  by  reason  of  the  exceptions  for  active  financing  income  and  active  insurance  income;  (5) 
any  gross  income  excluded  from  foreign  base  company  income  or  insurance  income  by  reason 
the  high-tax  exception  under  section  954(b)(4);  (6)  any  dividend  received  from  a  related  person 
(as  defined  in  section  954(d)(3));  and  (7)  any  commodities  gross  income,  over  deductions 
(including  taxes)  properly  allocable  to  such  gross  income.  Commodities  gross  income  means  the 
corporation’s  gross  income  from  the  disposition  of  commodities  that  it  has  produced  or  extracted 
and  that  are  commodities  described  in  sections  475(e)(2)(A)  and  475(e)(2)(D). 

The  tested  loss  of  a  CFC  means  the  excess  (if  any)  of  the  deductions  (including  taxes) 
properly  allocable  to  the  corporation’s  gross  income  determined  without  regard  to  items  (1) 
through  (7)  in  the  preceding  paragraph,  above,  over  the  amount  of  such  gross  income. 

Qualified  business  asset  investment 

QBAI  means,  with  respect  to  any  CFC  for  a  taxable  year,  the  aggregate  of  its  adjusted 
bases  (determined  as  of  the  close  of  the  taxable  year  and  after  any  adjustments  with  respect  to 
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such  taxable  year)  in  specified  tangible  property  used  in  its  trade  or  business  and  with  respect  to 
which  a  deduction  is  allowable  under  section  168.  Specified  tangible  property  means  any 
tangible  property  to  the  extent  such  property  is  used  in  the  production  of  tested  income  or  tested 
loss.  The  adjiiistef|  Ibasis  in.ajay,arjo^erty  is  determined  without  regard  to  any  provision  of  law 
which  is  ert^«^«^el'^s  '^j^e4|f!epactment  of  this  proposal. 

1  '-'i  ' 

If  a  a  partnership  as  of  the  close  of  the  corporation’s  taxable 

year,  the  'ts  distributive  share  of  the  aggregate  of  the  partnership’s 

adjusted  date  in  the  hands  of  the  partnership)  in  tangible  property 

held  by  that  such  property  is  used  in  the  trade  or  business  of  the 

partnership  of  tested  income  or  tested  loss  (determined  with  respect 

to  the  corp^/^i|si4’|  of  income  or  loss  with  respect  to  such  property).  The 

corporatioii’'^Mii?6]/telm#jVI<3fWl  of  ^le  adjusted  basis  of  any  property  is  the  corporation’s 
distributive  share  of  income  and  loss  with  respect  to  such  property. 


For  purposes  of  determining  QBAI,  the  Secretary  is  authorized  to  issue  anti-avoidance 
regulations  or  other  guidance  as  the  Secretary  determines  appropriate,  including  regulations  or 
other  guidance  that  provide  for  the  treatment  of  property  if  the  property  is  transferred  or  held 
temporarily,  or  if  avoidance  was  a  factor  in  the  transfer  or  holding  of  the  property. 


Foreign  tax  credits  and  coordination  with  subpart  F 

Deemed-paid  credit  for  taxes  properly  attributable  to  tested  income 

For  any  FHRA  included  in  the  gross  income  of  a  domestic  corporation,  the  corporation  is 
deemed  to  have  paid  foreign  income  taxes  equal  to  80  percent  of  its  foreign  high  return 
percentage  multiplied  by  the  aggregate  tested  foreign  income  taxes  paid  or  accrued  by  each  CFC 
with  respect  to  which  the  corporation  is  a  U.S.  shareholder.  The  foreign  high  return  percentage 
is  the  corporation’s  FHRA  divided  by  the  aggregate  amount  of  its  pro  rata  share  of  the  tested 
income  of  each  CFC  with  respect  to  which  it  is  a  U.S.  shareholder.  Tested  foreign  income  taxes 
are  the  foreign  income  taxes  paid  or  accrued  by  a  CFC  that  are  properly  attributable  to  gross 
income  taken  into  account  in  determining  tested  income  or  tested  loss. 

The  proposal  creates  a  separate  foreign  tax  credit  basket  for  FHRA,  with  no  carryforward 
available  for  excess  credits.  The  taxes  deemed  to  have  been  paid  are  treated  as  an  increase  in 
FHRA  for  purposes  of  section  78,  determined  by  taking  into  account  100  percent  of  the 
aggregate  tested  foreign  income  taxes. 

Coordination  with  subpart  F 

With  respect  to  any  CFC  any  pro  rata  amount  from  which  is  taken  into  account  in 
determining  the  FHRA  included  in  gross  income  of  a  U.S.  shareholder,  such  amount,  except  as 
otherwise  provided  by  the  Secretary,  is  treated  in  the  same  manner  as  an  amount  included  under 
section  951(a)(1)(A)  for  purposes  of  applying  sections  168(h)(2)(B),  535(b)(10),  851(b), 
904(h)(1),  959,  961,  962(c),  962(d),  993(a)(1)(E),  996(f)(1),  1248(b)(1),  1248(d)(1), 
6501(e)(1)(C),  6654(d)(2)(D),  and  6655(e)(4). 
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The  portion  of  the  FHRA  treated  as  being  with  respect  to  a  CFC  equals  zero  for  a 
corporation  with  tested  loss  and,  for  a  corporation  with  tested  income,  the  portion  of  the  FHRA 
which  bears  the  same  ratio  to  the  FHRA  as  the  shareholder’s  pro  rata  amount  of  tested  income  of 
such  corporation  bears  to  the  aggregate  amount  of  the  shareholder’s  pro  rata  share  of  the  tested 
income  of  each  CFC  with  respect  to  which  it  is  a  U.S.  shareholder. 

Tested  losses  taken  into  account  in  determining  a  U.S.  shareholder’s  FHRA  cannot  also 
reduce  the  shareholder’s  inclusions  in  gross  income  under  section  95 1  (a)(  1  )(A)  by  reason  of  the 
earnings  and  profits  limitation  in  section  952(c).  Accordingly,  a  U.S.  shartfeider’s  amount 
included  in  gross  income  under  section  951(a)(1)(A)  with  respect  to  a  CFC  ted'^rmined  by 
increasing  the  earnings  and  profits  of  such  corporation  (solely  for  purposes  of  determining  such 
amount)  by  an  amount  that  bears  the  same  ratio  (not  greater  than  1 )  to  the  shareholder’s  pro  rata 
share  of  the  tested  loss  of  such  CFC  as  (1)  the  aggregate  amount  of  the  shareholder’s  pro  rata 
share  of  the  tested  income  of  each  CFC  with  respect  to  which  it  is  a  U.S.  shareholder  bears  to  (2) 
the  aggregate  amount  of  the  shareholder’s  tested  loss  of  each  CFC  with  respect  to  which  it  is  a 
U.S.  shareholder.  If  this  increase  in  earnings  and  profits  results  in  an  incremental  inclusion 
under  section  951(a)(l)(A,  the  CFC  will  increases  its  earnings  and  profits  described  in  section 
959(c)(2)  by  that  amount  and  decrease  its  earnings  and  profits  in  section  959(c)(3)  by  that 
amount  (even  if  that  results  in,  or  increases,  a  deficit). 

Taxable  years  for  which  persons  are  treated  as  U.S.  shareholders  of  a  CFC 

For  purposes  of  the  FHRA  inclusion,  a  U.S.  shareholder  of  a  CFC  is  treated  as  a  U.S. 
shareholder  of  the  corporation  for  any  taxable  year  of  the  shareholder  if  a  taxable  year  of  the 
corporation  ends  in  or  with  the  taxable  year  of  such  person  and  the  person  owns  (within  the 
meaning  of  section  958(a))  stock  in  the  corporation  on  the  last  day  in  the  taxable  year  of  the 
corporation  on  which  the  corporation  is  a  CFC.  A  corporation  is  generally  treated  as  a  CFC  for 
any  taxable  year  if  the  corporation  is  a  CFC  at  any  time  during  the  taxable  year. 

Effective  Date 


The  p.roposa].  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31, 2017,  aad  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foresgn  corporations  end. 

2.  Limitation  on  deduction  of  interest  by  domestic  corporations  which  are  members  of  an 
international  financial  reporting  group 

Description  of  Proposal 

The  proposal  limits  the  amount  of  U.S.  interest  expense  that  a  domestic  corporation 
which  is  a  member  of  an  international  financial  reporting  group  can  dediiCt  to  the  s?zui  of  the 
member’s  interest  income  plus  the  allowable  percentage  of  1 10  petrent  of  net  .mterest  expense. 
An  international  financial  reporting  group  is  a  group  that;  (1)  mcludes  at  least  one  foreign 
corporation  engaged  in  a  U.S.  trade  or  business  or  at  least  one  domestic  corpcjratiofi  and  one 
foreign  corporation  at  any  time  during  the  group’s  reporting  year  ,  (2)  prepares  fconsolidated 
financial  statements  in  accordance  with  U.S.  Generally  Accepted  AccoimtiiigPancipI&s 
(“GAAP”),  International  Financial  Reporting  Standards  (“IFRS”),  or  any  other  comparable 
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method  identified  by  the  Secretary, and  (3)  reports  in  such  statements  average  annual  gross 
receipts  in  excess  of  $100,000,000  (determined  in  the  aggregate  with  respect  to  all  entities  wMsli 
are  part  of  such  group)  for  the  three-reporting-year  period  ending  with  such  reporting  year. 

The  allowable  percentage  is  the  ratio  of  a  corporation’s  allocable  share  of  the 
international  financial  reporting  group’s  net  interest  expense  over  such  corporation’s  reported  net 
interest  expense.  A  corporation’s  allocable  share  of  an  international  financial  reporting  group’s 
net  interest  expense  is  determined  based  on  the  corporation’s  share  of  the  group’s  earnings 
(computed  by  adding  back  net  interest  expense,  taxes,  depreciation,  and  amortization)  as 
reflected  in  the  group’s  consolidated  financial  statements.  A  corporation’s  reported  net  interest 
expense  is  its  net  interest  expense  reported  in  the  books  and  records  used  to  prepare  the  group’s 
consolidated  financial  statements.  For  international  financial  reporting  groups  that  do  not 
prepare  consolidated  financial  statements  under  U.S.  GAAP,  IFRS,  or  any  other  comparable 
method  identified  by  the  Secretary  and  which  are  filed  with  the  United  States  Securities  and 
Exchange  Commission,  the  proposal  provides  a  hierarchy  of  other  audited  consolidated  financial 
statements  that  may  be  relied  upon  by  such  group. 

The  proposal  applies  to  partnerships  at  the  partnership  level  under  rules  similar  to  the 
rules  of  section  3301  of  the  bill.  The  proposal  also  applies  to  foreign  corporations  engaged  in  a 
U.S.  trade  or  business.  A  U.S.  consolidated  group  is  considered  a  single  corporation  under  this 
proposal. 

The  amount  of  not  allowed  as  a  deduction  for  any  taxable  year  by  reason  of 

this  proposal  or  section:-'33&|  :of  the  bill  (depending  on  whichever  imposes  the  lower  limitation 
with  respect  to  such  taxable  year)  can  be  carried  forward  as  interest  (and  as  business  interest  for 
purposes  of  section  3301  of  the  bill)  for  up  to  five  years. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 


Tlie  International  Financial  Reporting  Standards  are  a  set  of  accounting  standards  commonly  used  for 
the  preparation  of  financial  statements  of  public  companies  listed  in  countries  outside  the  United  States. 
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3.  Excise  tax  on  certain  payments  from  domestic  corporations  to  related  foreign 
corporations;  election  to  treat  such  payments  as  effectively  connected  income 

Description  of  Proposal 


In  general 

This  proposal  imposes  an  excise  tax  on  certain  amounts  paid  by  U.S.  payors  to  certain 
related  foreign  recipients  to  the  extent  the  amounts  are  deductible  by  the  U.S.  payor.  However, 
the  excise  tax  does  not  apply  if  the  foreign  recipient  elects  to  be  subject  to  U.S.  income  tax  on 
the  amounts  received.  In  calculating  the  U.S.  income  tax  liability  imposed  under  such  an 
election,  deemed  expenses  are  allowed  as  a  deduction.  No  foreign  tax  credits  are  allowed  against 
the  U.S.  tax  liability  imposed  by  this  proposal. 

Excise  tax 


The  proposal  provides  for  an  excise  tax  on  specified  amounts  paid  or  incurred  by  a 
domestic  corporation  to  a  foreign  corporation  if  both  the  foreign  and  domestic  corporations  are 
members  of  the  same  international  financial  reporting  group.  The  amount  of  the  tax  is  equal  to 
20  percent  of  the  specified  amounts  paid  or  incurred.  The  excise  tax  is  not  imposed  with  respect 
to  amounts  that  are  or  are  deemed  to  be  effectively  connected  with  a  U.S.  trade  or  business  of  the 
foreign  corporation. 

A  specified  amount  is  any  amount  which  is  allowable  by  the  payor  as  a  deduction  or 
includible  in  costs  of  goods  sold,  or  inventory,  or  in  the  basis  of  an  amortizable  or  depreciable 
asset.  A  specified  amount  does  not  include:  (i)  interest,  (ii)  an  amount  paid  or  incurred  for  the 
acquisition  of  a  commodity  defined  in  sections  475(e)(2)(A)  or  (d),  that  is,  a  commodity  actively 
traded  within  the  meaning  of  section  1092(d)(1)  or  an  identified  hedge  of  such  commodity,  or, 
(iii)  for  a  payor  which  has  elected  to  use  a  services  cost  method  under  section  482,  an  amount 
paid  or  incurred  for  services  if  such  amount  is  the  total  services  cost  with  no  markup. 

An  international  financial  reporting  group  is  any  group  of  entities  that  prepares 
consolidated  financial  statements*'^*  if  the  average  annual  aggregate  payment  amount  for  the 
group  for  the  three-year  period  ending  in  the  reporting  year  exceeds  $100,000,000.  The  annual 
aggregate  payment  amount  means  the  aggregate  of  the  specified  amounts  made  by  U.S.  members 
of  the  group  to  foreign  members  of  the  group  during  the  reporting  year. 


This  icnn  is  defined  in  new  sec“d4feii;iS3(n)(4)  as  a  finaneial  statement  certified  as  being  prepared  in 
accordance  with  generally  accepted  accounting  principles,  international  financial  reporting  standards,  or  any  other 
comparable  method  of  accounting  identified  by  the  Secretary  of  the  Treasury  and  which  is:  (i)  a  10-K  (or  successor 
form),  or  annual  statement  to  shareholders  required  to  be  filed  with  the  United  States  Sccuplifis  and  Exchange 
Commission,  or,  if  this  is  not  available,  (ii)  an  audited  financial  statement  used  for  (1)  crcdiip<i!poscs,  (2)  reporting 
to  shareholders,  partners  or  other  proprietors,  or  to  beneficiaries,  or  (3)  any  other  substantigf  »aratax  purpose,  or,  if 
(i)  and  (ii)  arc  not  available,  (iii)  filed  with  any  other  Federal  or  Stale  agency  for  nontax  purposes,  or,  if  (i),  (ii),  or 
(iii)  arc  not  available,  a  financial  statement  used  for  a  purpose  described  in  (ii)(l),  (2)  and  (.3),  or  filed  with  any 
regulatory  or  governmental  body,  within  or  outside  the  United  States,  specified  by  the  Secretary  of  the  Treasury. 
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I  If 


.  ,  '  .mI  I_)  t , 

/||MM  4.,  j*'", 
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i.  i' 


PartnershigS 


c*  y  ..  ‘S 

Fof.|J«ir|!i0a€i8  of  ptopos^,  is  treated  as  an  aggregate  of  its  partners. 

Accordingly,  a  paymeat  ma^Je  io  a  pa^iersb-tp.i^  treated  as  a  payment  to  the  partners,  and  a 
payment  from  a  partnership  is  treated  as  a  payment  from  the  partners,  in  an  amount  equal  to  the 
partner’s  distributive  share  of  the  relevant  item  of  income,  gain,  deduction,  or  loss. 


For  purposes  of  this  proposal,  U.S.  branches  are  treated  as  separate  entities  for  purposes 
of  determining  the  treatment  of  payments  between  a  branch  and  entities  other  than  its  owner  and 
for  purposes  of  deemed  payments  between  a  branch  and  its  owner. 


Election  to  treat  payments  as  effectively  connected  income 

If  a  specified  amount  is  paid  or  incurred  by  a  domestic  corporation  with  respect  to  a 
foreign  corporation  and  both  the  foreign  and  domestic  corporations  are  members  of  the  same 
international  financial  reporting  group,  the  foreign  corporation  may  elect  to  take  into  account  all 
such  specified  amounts  as  if  the  foreign  corporation  were  engaged  in  a  U.S.  trade  or  business  and 
had  a  permanent  establishment  and  as  if  the  payment  were  effectively  connected  with  that  U.S. 
trade  or  business  and  were  attributable  to  the  permanent  establishment.  If  the  foreign 
corporation  makes  such  election,  the  excise  tax  is  not  imposed.  The  election  applies  for  the 
taxable  year  for  which  the  election  is  made  and  all  subsequent  taxable  years  unless  revoked  with 
consent  of  the  Secretary  of  the  Treasury. 

The  deemed  expenses  with  respect  to  any  specified  amount  received  by  a  foreign 
corporation  during  any  reporting  year  is  the  amount  of  expenses  such  that  the  net  income  ratio  of 
the  foreign  corporation  with  respect  to  the  specified  amount  (taking  into  account  only  such 
deemed  expenses)  is  equal  to  the  net  income  ratio  of  the  international  financial  reporting  group 
determined  for  the  reporting  year  with  respect  to  the  product  line  to  which  the  specified  amount 
relates.  The  net  income  ratio  is  the  ratio  of  net  income  determined  without  regard  to  income 
taxes,  interest  income,  and  interest  expense,  divided  by  revenue.  The  net  income  ratio  is 
calculated  in  accordance  with  the  books  and  records  used  in  preparing  the  group’s  consolidated 
financial  statements. 


In  general,  the  amount  treated  as  effectively  connected  income  under  this  proposal  is 
treated  as  such  for  all  purposes  of  the  Code.  For  example,  it  is  subject  to  the  branch  profit  tax 
and  is  not  subject  to  the  excise  tax  under  section  4371.  However,  for  purposes  of  section  245 
and  new  section  245A,  these  amounts  are  not  treated  as  effectively  connected  income. 
Therefore,  a  distribution  of  earnings  attributable  to  the  amounts  described  in  this  proposal  is 
eligible  for  the  participation  DRD  under  new  section  245A. 

Coordination  with  FDAP 


Amounts  treated  as  effectively  connected  income  under  this  proposal  are  not  excluded 
from  the  definition  of  fixed  or  determinable  annual  or  periodical  (“FDAP”)  income.  Payments 
subject  to  tax  under  section  881  do  not  constitute  specified  payments  under  this  proposal  except 
to  the  extent  that  the  rate  of  tax  imposed  under  section  88 1  is  reduced  by  a  bilateral  income  tax 
treaty. 
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Joint  and  several  liability 


If  there  is  an  underpayment  with  respect  to  any  taxable  year  of  an  electing  foreign 
corporation  which  is  a  member  of  an  international  financial  accounting  group,  each  domestic 
corporation  in  the  group  is  jointly  and  severally  liable  for  as  much  of  the  underpayment  as  does 
not  exceed  the  excess  of  such  underpayment  over  the  amount  of  such  underpayment  determined 
without  regard  to  this  rule  and  any  penalty,  addition  to  tax,  or  additional  amount  attributable  to 
the  above  amount. 

Foreign  tax  credits  and  deductions 

No  credit  or  deductiop  jii  slib^  for  any  taxes  (including  withholding  taxes)  paid  or 
accrued  with  respect  to  any  aro^ipffo  which  this  proposal  applies. 

Reporting 

An  electing  foreign  corporation  that  receives  a  specified  amount  is  required  to  report, 
with  respect  to  each  member  of  the  international  financial  reporting  group  from  which  any  such 
amount  is  received:  (i)  the  name  and  taxpayer  identification  number  of  each  member,  (ii)  the 
aggregate  amounts  received  from  each  member,  (iii)  the  product  lines  to  which  such  amounts 
relate,  the  aggregate  amounts  relating  to  each  product  line,  and  the  net  income  ratio  for  each 
product  line,  and  (iv)  a  summary  of  changes  in  financial  accounting  methods  that  affect  the 
compXJfation  of  any  net  incont#'tttt0  described  above. 

■ .  py. ' 

A  domestic  corporation  that  pays  or  accrues  a  specified  amount  with  respect  to  which  a 
foreign  corporation  has  made  the  election  is  required  to  make  a  return  according  to  the  forms  and 
regulations  prescribed  by  the  Secretary  of  the  Treasury  containing  certain  information  and  to 
maintain  sufficient  records  to  determine  the  tax  liability  imposed  by  this  proposal.  The 
information  required  to  be  provided  is  as  follows:  (1)  the  name  and  taxpayer  identification 
number  of  the  common  parent  of  the  international  financial  reporting  group  of  which  the 
domestic  corporation  is  a  member,  and  (2)  with  respect  to  a  specified  amount:  (A)  the  name  and 
taxpayer  identification  number  of  the  recipient  of  the  amount,  (B)  the  aggregate  amounts 
received  by  the  recipient,  (C)  the  product  lines  to  which  the  amounts  relate  and  the  aggregate 
amounts  for  each  product  line,  and  the  net  income  ratio  for  each  product  line,  and  (D)  a  summary 
of  any  changes  in  financial  accounting  methods  that  affect  the  computation  of  any  net  income 
ratio  described  in  (C). 


Effective  Date 


The  proposal  to  amounts  paid  or  incurred  after  December  31,  2018. 
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E.  Provisions  Related  to  Possessions  of  the  United  States 


1.  Extension  of  deduction  allowable  with  respect  to  income  attributable  to  domestic 
production  activities  in  Puerto  Rico 


Present  Law 


General 


Present  law  generally  provides  a  deduction  from  taxable  income  (or,  in  the  case  of  an 
individual,  adjusted  gross  income)  that  is  equal  to  nine  percent  of  the  lesser  of  the  taxpayer’s 
qualified  production  activities  income  or  taxable  income  for  the  taxable  year.  For  taxpayers 
subject  to  the  35-percent  corporate  income  tax  rate,  the  nine-percent  deduction  effectively 
reduces  the  corporate  income  tax  rate  to  slightly  less  than  32  percent  on  qualified  production 
activities  income. 

In  general,  qualified  production  activities  income  is  equal  to  domestic  production  gross 
receipts  reduced  by  the  sum  of  (1)  the  costs  of  goods  sold  that  are  allocable  to  those  receipts; 
and  (2)  other  expenses,  losses,  or  deductions  which  are  properly  allocable  to  those  receipts. 

Domestic  production  gross  receipts  generally  are  gross  receipts  of  a  taxpayer  that  are 
derived  from:  (1 )  any  sale,  exchange,  or  other  disposition,  or  any  lease,  rental,  or  license,  of 
qualifying  production  property*"^^  that  was  manufactured,  produced,  grown  or  extracted  by  the 
taxpayer  in  whole  or  in  significant  part  within  the  United  States;  (2)  any  sale,  exchange,  or  other 
disposition,  or  any  lease,  rental,  or  license,  of  qualified  film^-^'^  produced  by  the  taxpayer;  (3)  any 
lease,  rental,  license,  sale,  exchange,  or  other  disposition  of  electricity,  natural  gas,  or  potable 
water  produced  by  the  taxpayer  in  the  United  States;  (4)  construction  of  real  property  performed 
in  the  United  States  by  a  taxpayer  in  the  ordinary  course  of  a  construction  trade  or  business;  or 
(5)  engineering  or  architectural  services  performed  in  the  United  States  for  the  construction  of 
real  property  located  in  the  United  States. 

The  ampqnt  of  the  deduction  for  a  taxable  year  is  limited  to  50  percent  of  the  wages  paid 
by  the  taxpayer,  and  properly  allocable  to  domestic  production  gross  receipts,  during  the 
calendar  year  that  ends  in  such  taxable  year.*-^'*  Wages  paid  to  bona  fide  residents  of  Puerto  Rico 


Qualifying  production  property  generally  includes  any  tangible  personal  property,  computer  software, 
and  sound  reeordings. 

Qualified  film  ineludes  any  motion  picture  filrii  di'vjckptape  (including  live  or  delayed  television 
progranuning,  but  not  ineluding  certain  sexually  explicit  prpducilons)  ff  50  percent  or  more  of  the  total 
compensation  relating  to  the  produetion  of  tlie  film  (including  cjfht^f^isatjon  in  the  fonn  of  residuals  and 
participations)  constitutes  eompensation  for  services  performed  in  the  United  States  by  actors,  production  personnel, 
directors,  and  producers. 

For  purposes  of  the  proposal,  “wages”  include  the  sum  of  the  amounts  of  wages  as  defined  in 
section  3401(a)  and  elective  deferrals  that  the  taxpayer  properly  reports  to  the  Social  Security  Administration  with 
respect  to  the  employment  of  employees  of  the  taxpayer  during  the  calendar  year  ending  during  the  taxpayer’s 
taxable  year. 
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generally  are  not  included  in  the  definition  of  wages  for  purposes  of  computing  the  wage 
limitation  amount.* *'^^ 

Rules  for  Puerto  Rico 


When  used  in  the  Code  in  a  geographical  sense,  the  term  “United  States”  generally 
includes  only  the  States  and  the  District  of  Columbia.^-^^  A  special  rule  for  determining  domestic 
production  gross  receipts,  however,  provides  that  in  the  case  of  any  taxpayer  with  gross  receipts 
from  sources  within  the  Commonwealth  of  Puerto  Rico^  S^  term  “United  States”  includes  the 
Commonwealth  of  Puerto  Rico,  but  only  if  all  of  the  ta.^ay^’s  Puerto  Rico-sourced  gross 
receipts  are  taxable  under  the  Federal  income  tax  for  indsyidhials  or  corporations.^'^’  In 
computing  the  50-percent  wage  limitation,  the  taxpayer  is  permitted  to  take  into  account  wages 
paid  to  bona  fide  residents  of  Puerto  Rico  for  services  performed  in  Puerto  Rico.^'^* 

The  special  rules  for  Puerto  Rico  apply  only  with  respect  to  the  first  1 1  taxable  years  of  a 
taxpayer  beginning  after  December  31,  2005  and  before  January  1,  2017. 

Description  of  Proposal 

The  proposal  extends  the  special  domestic  production  activities  rules  for  Puerto  Rico  to 
apply  for  the  first  12  taxable  years  of  a  taxpayer  beginning  after  December  31,  2005  and  before 
January  1, 2018. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31, 2016. 

2.  Extension  of  temporary  increase  in  limit  on  cover  over  of  rum  excise  taxes  to  Puerto 
Rico  and  the  Virgin  Islands 


Present  Law 


A  $13.50  per  proof  gallon^'^^  excise  tax  is  imposed  on  distilled  spirits  produced  in  or 
imported  into  the  United  States.**'*”  The  excise  tax  does  not  apply  to  distilled  spirits  that  are 


Section  .'t40 1(a)(8)(C)  excludes  wages  paid  to  United  States  citizens  who  arc  bona  fide  residents  of 
Puerto  Rico  from  the  tenn  wages  for  piuposes  of  income  tax  withholding. 

S®;*  WO  1(a)(9). 

*5’  Sec.  199(d)(8)(A). 

*3*  Sec.  199(d)(8)(B). 


A  proof  gallon  is  a  liquid  gallon  consisting  of  50  percent  alcohol.  Sec  secs.  5002(a)(10)  and  (1 1). 
Sec.  5001(a)(1). 
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exported  from  the  United  States,  including  exports  to  U.S.  possessions  {e.g.,  Puerto  Rico  and  the 
Virgin  Islands).^'** 

The  Code  provides  for  cover  over  (payment)  to  Puerto  Rico  and  the  Virgin  Islands  of  the 
excise  tax  imposed  on  rum  imported  (or  brought)  into  the  United  States,  without  regard  to  the 
country  of  origin.**''^  The  amount  of  the  cover  over  is limited  under  Code  section  7652(f)  to 
$10.50  per  proof  gallon  ($13.25  per  proof  gallon  before  January  1,  2017). 

Tax  amounts  attributable  to  shipments  to  the  United  States  of  rum  produced  in  Puerto 
Rico  are  covered  over  to  Puerto  Rico.  Tax  amounts  attributable  to  shipments  to  the  United 
States  of  rum  produced  in  the  Virgin  Islands  are  covered  over  to  the  Virgin  Islands.  Tax 
amoatiis  attributable  to  shipments  to  the  United  States  of  rum  produced  in  neither  Puerto  Rico 
nor  the  Virgin  Islands  are  divided  and  covered  over  to  the  two  possessions  under  a  formula. 
Amounts  covered  over  to  Puerto  Rico  and  the  Virgin  Islands  are  deposited  into  the  treasuries  of 
the  two  possessions  for  use  as  those  possessions  determine.  All  of  the  amounts  covered  over 
are  subject  to  the  limitation. 


Description  of  Proposal 

The  proposal  suspends  for  six  years  the  $10.50  per  proof  gallon  limitation  on  the  amount 
of  excise  taxes  on  rum  covered  over  to  Puerto  Rico  and  the  Virgin  Islands.  Under  the  proposal, 
the  cover-over  limitation  of  $13.25  per  proof  gallon  is  extended  for  rum  brought  into  the  United 
States  after  December  3 1 ,  20 1 6  and  before  January  1 , 2023 .  After  December  3 1 , 2022,  the  cover 
over  amount  reverts  to  $10.50  per  proof  gallon. 

Effective  Date 


The  proposal  applies  to  distilled  spirits  brought  into  the  United  States  after  December  31, 

2016. 

3.  Extension  of  American  Samoa  economic  development  credit 

Present  Law 


A  domestic  corporation  that  was  an  existing  credit  claimant  with  respect  to  American 
Samoa  and  that  elected  the  application  of  section  936  for  its  last  taxable  year  beginning  before 
January  1, 2006  is  allowed  a  credit  based  on  the  corporation’s  economic  activity-based  limitation 


'  Secs.  52 1 4(a)(  1 )( A),  5002(a)(  1 5),  7653(b)  and  (c). 

Secs.  7652(a)(3),  (b)(3),  and  (c)(1).  One  percent  of  lie  amount  of  excise  tax  collected  from  imports 
into  tire  United  States  of  articles  produced  in  the  Virgin  Islands  Is  retained  by  the  United  States  under  section 
7652(b)(3). 

*•'5  Sec.  7652(c)(2). 

Secs.  7652(a)(3),  (b)(3),  and  (c)(1). 
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with  respect  to  American  Samoa.  The  credit  is  not  part  of  the  Code  but  is  computed  based  on  the 
rules  of  sections  30A  and  936.  The  credit  is  allowed  for  the  first  eleven  taxable  years  of  a 
corporation  that  begin  after  December  3 1 ,  2005,  and  before  January  1 , 20 1 7. 

A  corporation  was  an  existing  credit  claimant  with  respect  to  a  American  Samoa  if  ( 1 )  the 
corporation  was  engaged  in  the  active  conduct  of  a  trade  or  business  within  American  Samoa  on 
October  13,  1995,  and  (2)  the  corporation  elected  the  benefits  of  the  possession  tax  credit^"*^  in  an 
election  in  effect  for  its  taxable  year  that  included  October  13,  1995.^'**’  A  corporation  that  added 
a  substantial  new  line  of  business  (other  than  in  a  qualifying  acquisition  of  all  the  assets 
trade  or  business  of  an  existing  credit  claimant)  ceased  to  be  an  existing  credit  claimant^  ^the 
close  of  the  taxable  year  ending  before  the  date  on  which  that  new  line  of  business  was  ad^fed. 

The  amount  of  the  credit  allowed  to  a  qualifying  domestic  corporation  under  the  proposal 
is  equal  to  the  sum  of  the  amounts  used  in  computing  the  corporation’s  economic  activity-based 
limitation  with  respect  to  American  Samoa,  except  that  no  credit  is  allowed  for  the  amount  of 
any  American  Samoa  income  taxes.  Thus,  for  any  quaii^ag  corporation  the  amount  of  the 
credit  equals  the  sum  of  ( 1 )  60  percent  of  the  corporation’s  qualified  American  Samoa  wages  and 
allocable  employee  iringe  benefit  expenses  and  (2)  15  percent  of  the  corporation’s  depreciation 
allowances  with  reject  to  short-life  qualified  American  Samoa  tangible  property,  plus  40 
percent  of  tfefi  dotpoxafion’s  depreciation  allowances  with  respect  to  medium-life  qualified 


For  taxable  years  beginning  before  January  1,  2006,  certain  domestic  corporations  with  business 
operations  in  the  U.S.  possessions  were  eligible  for  the  possession  tax  credit.  Secs.  27(b)  and  936.  This  credit  offset 
the  U.S.  lax  imposed  on  certain  income  related  to  operations  in  the  U.S.  possessions.  Subject  to  certain  limitations, 
the  amount  of  the  possession  tax  credit  allowed  to  any  domestic  corporation  equaled  the  portion  of  that  corporation’s 
U.S.  tax  that  was  attributable  to  the  corporation’s  non-U.S.  source  taxable  income  from  (1)  the  active  conduct  of  a 
trade  or  business  within  a  U.S.  possession,  (2)  the  sale  or  exchange  of  substantially  all  of  the  assets  that  were  used  in 
such  a  trade  or  business,  or  (3)  certai(i possessions  investment.  No  deduction  or  foreign  tax  credit  was  allowed  for 
any  possessions  or  foreign  tax  paid  't^-g^amed  with  respect  to  taxable  income  that  was  taken  into  account  in 
computing  the  credit  under  section  9^6^  l(Jiider  the  economic  activity-based  limit,  the  amount  of  tlie  credit  could  not 
exceed  an  amount  equal  to  the  sum  of  (1)  60  percent  of  the  taxpayer’s  qualified  possession  wages  and  allocable 
employee  fringe  benefit  expenses,  (2)  15  percent  of  depreciation  allowances  with  respect  to  short-life  qualified 
tangible  property,  plus  40  percent  of  depreciation  allowances  with  respect  to  medium-life  qualified  tangible 
property,  plus  65  percent  of  depreciation  allowances  with  respect  to  long-life  qualified  tangible  property,  and  (3)  in 
certain  cases,  a  portion  of  the  taxpayer’s  possession  income  taxes.  A  taxpayer  could  elect,  instead  of  the  economic 
activity-based  limit,  a  limit  equal  to  tlie  applicable  percentage  of  the  credit  that  otherwise  would  have  been 
allowable  with  respect  to  possession  business  income,  beginning  in  1998,  the  applicable  percentage  was  40  percent. 

To  qualify  for  the  possession  tax  credit  for  a  taxable  year,  a  domestic  corporation  was  required  to  satisfy 
two  conditions.  First,  the  corporation  was  required  to  derive  at  least  80  percent  of  its  gross  income  for  the  three-year 
period  immediately  preceding  the  close  of  the  taxable  year  from  sources  within  a  possession.  Second,  the 
corporation  was  required  to  derive  at  least  75  percent  of  its  gross  income  for  that  same  period  from  the  active 
conduct  of  a  possession  business.  Sec.  936(a)(2).  The  section  936  credit  generally  expired  for  taxable  years 
beginning  after  December  31,  2005. 

A  corporation  will  qualify  as  an  existing  credit  claimant  if  it  acquired  all  the  assets  of  a  trade  or 
business  of  a  corporation  that  (1)  actively  conducted  that  trade  or  business  in  a  possession  on  October  13,  1995,  and 
(2)  had  elected  the  benefits  of  the  possession  tax  credit  in  an  election  in  effect  for  the  taxable  year  that  included 
October  13,  1995. 
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American  Samoa  tangible  property,  plus  65  percent  of  the  corporation’s  depreciation  allowances 
with  respect  to  long-life  qualified  American  Samoa  tangible  property. 

The  section  936(c)  rule  denying  a  credit  or  deduction  for  any  possessions  or  foreign  tax 
paid  with  respect  to  taxable  income  taken  into  account  in  computing  the  credit  under  section  936 
does  not  apply  with  respect  to  the  credit  allowed  by  the  proposal. 

For  taxable  years  beginning  after  December  31, 2016  the  credit  rules  are  modified  in  two 
ways.  First,  domestic  corporations  with  operations  in  American  Samoa  are  allowed  the  credit 
even  if  those  corporations  are  not  existing  credit  claimants.  Second,  the  credit  is  available  to  a 
domestic  corporation  (either  an  existing  credit  claimant  or  a  new  credit  claimant)  only  if,  in 
addition  to  satisfying  all  the  present  law  requirements  for  claiming  the  credit,  the  corporation 
also  has  qualified  production  activities  income  (as  defined  in  section  1 99(c)  by  substituting 
“American  Samoa”  for  “the  United  States”  in  each  place  that  latter  term  appears). 

In  the  case  of  a  corporation  that  is  an  existing  credit  claimant  with  respect  to  American 
Samoa  and  that  elected  the  application  of  section  936  for  its  last  taxable  year  beginning  before 
January  1, 2006,  the  credit  applies  to  the  first  nine  taxable  years  of  the  corporation  which  begin 
after  December  31, 2005,  and  before  January  1,  2017.  For  any  other  corporation,  the  credit 
applies  to  the  first  three  taxable  years  of  that  corporation  which  begin  after  December  31,  201 1 
and  before  January  1,  2017. 


Description  of  Proposal 

The  proposal  extends  the  credit  for  five  years  to  apply  (a)  in  the  case  of  a  corporation  that 
is  an  existing  credit  claimant  with  respect  to  American  Samoa  and  that  elected  the  application  of 
section  936  for  its  last  taxable  year  beginning  before  January  1, 2006,  to  the  first  17  taxable  years 
of  the  corporation  which  begin  after  December  3 1 ,  2005,  and  before  January  1 , 2023,  and  (b)  in 
the  case  of  any  other  corporation,  to  the  first  1 1  taxable  years  of  the  corporation  which  begin 
after  December  31, 201 1  and  before  January  1,  2023. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31, 2016. 
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F.  Other  International  Reforms 


1.  Restriction  on  insurance  business  exception  to  the  passive  foreign  investment  company 
rules 

IggsgyiMloaf  of  Proposal 

The  proposal  modifies  the  re^^lisfoi&ftSIbr  a  corporation  the  income  of  which  is  not 
included  in  passive  income  for  purpo^s  (yftfjc  WIC  rules.  The  proposal  replaces  the  test  based 
on  whether  a  corporation  is  predominantly  engaged  in  an  insurance  business  with  a  test  based  on 
the  corporation's  insurance  liabilities.  The  requirement  that  the  foreign  corporation  would  be 
subject  to  tax  under  subcTti^ter  L  if  it  were  a  domestic  corporation  is  retained. 

Under  the  proposal,  passive  income  for  purposes  of  the  PFIC  rules  does  not  include 
income  derived  in  the  active  conduct  of  an  insurance  business  by  a  corporation  ( 1 )  that  would  be 
subject  to  tax  under  subchapter  L  if  it  were  a  domestic  corporation;  and  (2)  the  applicable 
insurance  liabilities  of  which  constitute  more  than  25  percent  of  its  total  assets  as  reported  on  the 
company’s  applicable  financial  statement  for  the  last  year  ending  with  or  within  the  taxable  year. 


For  the  purpose  of  the  proposal’s  exception  from  passive  income,  applicable  insurance 
liabilities  means,  with  respect  to  any  property  and  casualty  or  life  insurance  business  (1)  loss  and 
loss  adjustment  expenses,  (2)  reserves  (other  than  deficiency,  contingency,  or  unearned  premium 
reserves)  for  life  and  health  insurance  risks  and  life  and  health  insurance  claims  with  respect  to 
contracts  providing  coverage  for  mortality  or  morbidity  risks.  This  includes  loss  reserves  for 
property  and  casualty,  life,  and  health  insurance  contracts  and  annuity  contracts.  Unearned 
premium  reserves  with  respect  to  any  type  of  risk  are  not  treated  as  applicable  insurance 
liabilities  for  purposes  of  the  proposal.  For  purposes  of  the  proposal,  the  amount  of  any 
applicable  insurance  liability  may  not  exceed  thei^ser  of^ch  amount  (1)  as  reported  to  the 
applicable  insurance  regulatory  body  in  the  applh^le  htiasKhal  statement  (or,  if  less,  the  amount 
required  by  applicable  law  or  regulation),  or  (2)  8.s  dsteEmined  under  regulations  prescribed  by 
the  Secretary. 


An  applicable  financial  statement  is  a  statement  for  finS^I^.  ?^;^ng  purposes  that  (1) 
is  made  on  the  basis  of  generally  accepted  accounting  principM,.,^lg  |i(bde  on  the  basis  of 
international  financial  reporting  standards,  but  only  if  there  is  made  on  the  basis  of 

generally  accepted  accounting  principles,  or  (3)  except  as  othei^f^  ptbyMed  by  the  Secretary  in 
regulations,  is  the  annual  statement  required  to  be  filed  with  the  applicable  insurance  regulatory 
body,  but  only  if  there  is  no  statement  made  on  either  of  the  foregoing  bases.  Unless  otherwise 
provided  in  regulations,  it  is  intended  that  generally  accepted  accounting  principles  means  U.S. 


GAAP. 


The  applicable  insurance  regulatory  body  means,  with  respect  to  any  insurance  business, 
the  entity  established  by  law  to  license,  authorize,  or  regulate  such  insurance  business  and  to 
which  the  applicable  financial  statement  is  provided.  For  example,  in  the  United  States,  the 
applicable  insurance  regulatory  body  is  the  State  insurance  regulator  to  which  the  corporation 
provides  its  annual  statement. 
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If  a  corporation  fails  to  qualify  solely  because  its  applicable  insurance  liabilities 
constitute  25  percent  or  less  of  its  total  assets,  a  United  States  person  who  owns  stock  of  the 
corporation  may  elect  in  such  manner  as  the  Secretary  prescribes  to  treat  the  stock  as  stock  of  a 
qualifying  insurance  corporation  if  (1)  the  corporation’s  applip^le  insurance  liabilities 
constitute  at  least  10  percent  of  its  total  assets,  and  (2)  based  applicable  facts  and 
circumstances,  the  corporation  is  predominantly  engaged  in  ae.  ^Sbumnce  business,  and  its  failure 
to  qualify  under  the  25  percent  threshold  is  due  solely  to  runoff-related  or  rating-related 
circumstances  involving  such  insurance  business.  Such  circumstances  include,  for  example,  the 
fact  that  the  company  is  in  runoff,  that  is,  it  is  not  taking  on  new  insurance  business  (and 
consequently  has  little  or  no  premium  income),  and  is  using  its  remaining  assets  to  pay  off 
claims  with  st^^ct  to  pre-existing  insurance  risks  on  its  books.  Such  circumstances  also  include, 
for  exampll^'^iife  application  to  the  company  of  specific  requirements  with  respect  to  capital  and 
surplus  relaffif  *(0  insurance  liabilities  imposed  by  a  rating  agency  as  a  condition  of  obtaining  a 
rating  necessary  to  write  new  insurance  business  for  the  current  year. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  20.17. 

2.  Limitation  on  treaty  benefits  for  certain  deductible  payments 

Description  of  Proposal 

The  proposal  limits  tax  treaty  benefits  with  respect  to  U.S.  withholding  tax  imposed  on 
deductible  related-party  payments.  Under  the  proposal,  the  amount  of  U.S.  withholding  tax 
imposed  on  deductible  related-party  payments  may  not  be  reduced  under  any  U.S.  income  tax 
treaty  unless  such  withholding  tax  would  have  been  reduced  under  a  U.S.  income  tax  treaty  if  the 
payment  were  made  directly  to  the  foreign  parent  corporation  of  the  payee.  A  payment  is  a 
deductible  related-party  payment  if  it  is  made  directly  or  indirectly  by  any  person  to  any  other 
person,  if  it  is  allowable  as  a  deduction  for  U.S.  tax  purposes,  and  if  both  persons  are  members  of 
the  same  foreign  controlled  group  of  entities. 

For  purposes  of  the  proposal,  a  foreign  controlled  group  of  entities  is  a  controlled  group 
of  corporations  as  defined  in  section  1563(aXl),  modified  as  described  below,  in  which  the 
common  parent  company  is  a  foreign  corporation.  Such  common  parent  company  is  referred  to 
as  the  foreign  parent  corporation.  A  controlled  group  of  corporations  consists  of  a  chain  or 
chains  of  corporations  connected  through  direct  stock  ownership  of  at  least  80  percent  of  the 
total  combined  voting  power  of  all  classes  of  stock  entitled  to  vote  or  at  least  80  percent  of  the 
total  value  of  shares  of  all  classes  of  stock  of  each  of  the  corporations.  For  purposes  of  the 
proposal,  the  relevant  ownership  threshold  is  lowered  from  at  least  80  percent  to  more  than  50 
percent,  certain  members  of  the  controlled  group  of  corporations  that  would  otherwise  be  treated 
as  excluded  members  are  not  treated  as  excluded  members,*'’^  and  insurance  companies  are  not 


Under  section  l563(bX2),  a  corporation  that  is  a  member  of  a  controlled  group  of  corporations  on 
December  3 1  of  a  taxable  year  is  treated  as  an  excluded  member  of  the  group  for  the  taxable  year  that  includes  such 
December  3 1  if  such  corporation  (A)  is  a  member  of  the  group  for  less  than  one-half  the  number  of  days  in  such 
taxable  year  which  precedes  such  December  31;  (B)  is  exempt  from  taxation  under  section  501(a)  for  such  taxable 
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treated  as  members  of  a  separate  controlled  group  of  corporations.  In  addition,  a  partnership  or 
other  noncorporate  entity  is  treatad^as  a  member  of  a  controlled  group  of  corporations  if  suck 
entity  is  controlled  (within  the&iping  of  section  954(d)(3))  by  members  of  the  group. 

The  Secretary  may  prescribe  regulations  or  other  guidance  as  are  necessary  or  appropriate 
to  carry  out  the  purposes  of  the  proposal,  including  regulations  or  other  guidance  providing  for 
the  treatment  of  two  or  more  persons  as  members  of  a  foreign  controlled  group  of  entities  if  such 
persons  would  be  the  common  parent  of  such  group  if  treated  as  one  corporation,  and  regulations 
providing  for  the  treatment  of  any  member  of  a  foreign  controlled  group  of  entities  as  the 
common  parent  of  that  group  if  such  treatment  is  appropriate  taking  into  account  the  economic 
relationships  among  the  group  entities. 

As  an  example  of  the  operation  of  the  proposal,  a  deductible  payment  made  by  a  U.S. 
entity  to  an  intermediate  foreign  entity  (the  payee)  with  a  foreign  parent  corporation  that  is 
resident  in  a  country  with  respect  to  which  the  United  States  does  not  have  an  income  tax  treaty 
is  always  subject  to  the  statutory  U.S.  withholding  tax  rate  of  30  percent,  irrespective  of  whether 
the  payee  qualifies  for  benefits  under  a  tax  treaty.  If,  instead,  the  foreign  parent  corporation  is  a 
resident  of  a  country  with  respect  to  which  the  United  States  does  have  an  income  tax  treaty  that 
would  reduce  the  withholding  tax  rate  on  a  payment  made  directly  to  the  foreign  parent 
corporation  (regardless  of  the  amount  of  such  reduction),  and  the  payment  would  qualify  for 
benefits  under  that  treaty  if  the  payment  were  made  directly  to  the  foreign  parent  corporation, 
then  the  payee  entity  will  continue  to  be  eligible  for  the  reduced  withholding  tax  rate  under  the 
U.S.  income  tax  treaty  with  the  payee  entity’s  residence  country  (even  if  such  reduced  treaty  rate 
is  lower  than  the  rate  that  would  be  imposed  on  a  hypothetical  direct  payment  to  the  foreign 
parent  corporation). 


Effective  Date 


The  proposal  is  effective  for  payments  made  after  the  date  of  enactment. 


year;  (C)  is  a  foreign  eorporalion  subjeel  to  tax  under  section  881  for  such  taxable  year;  (D)  is  an  insurance  company 
subject  to  taxation  under  section  801;  or  (E)  is  a  francliised  corporation  (as  defined  in  section  1563(f)(4)). 
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TITLE  V  -  EXEMPT  ORGANIZATIONS 


A.  Unrelated  Business  Income  Tax 

1.  Clarification  of  unrelated  business  income  tax  treatment  of  entities  exempt  from  tax 
under  section  501(a) 


Present  Law 


Tax  exemption  for  certain  or£anizations 

Section  501(a)  exempts  certain  organizations  from  Federal  income  tax.  Such 
organizations  include:  (1)  tax-exempt  organizations  described  in  section  501(c)  (including 
among  others  section  501(c)(3)  charitable  organizations  and  section  501(c)(4)  social  welfare 
organizations);  (2)  religious  and  apostolic  organizations  described  in  section  501(d);  and  (3) 
trusts  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus  plan  of  an  employer  described  in 
section  401(a).  ^ 

Section  1 1 5  excludes  from  gross  income  certain  income  of  entities  that  perform  an 
essential  government  function.  The  exemption  applies  to:  (1)  income  derived  from  any  public 
utility  or  the  exercise  of  any  essential  governmental  function  and  accruing  to  a  State  or  any 
political  subdivision  thereof,  or  the  District  of  Columbia;  or  (2)  income  accruing  to  the 
government  of  any  possession  of  the  United  St^es,  or  any  political  subdivision  thereof 

♦  V  I  *  * :  •  • 

•  •  •  •  >  .  .  «  • 

,  .  •  .  •4*/  *  ’ 

Unrelated  business  income  tax,  in  yewasar  .*  ‘ 

’...  .'’-'I  .  -V  : 

»  ,  •  *  V  4  • 

An  exempt  organization  generally  may  have  revenue  from  four  sources:  contributions, 
gifts,  and  grants;  trade  or  business  income  that  is  related  to  exempt  activities  {e.g.,  program 
service  revenue);  investment  income;  and  trade  of  business  income  that  is  not  related  to  exempt 
activities.  The  Federal  income  tax  exemption  g^erally  extends  to  the  first  three  tjategories,  and 
does  not  extend  to  an  organization’s  unrelated  trade  or  business  income.  In  some  cases, 
however,  the  investment  income  of  an  organization  is  taxed  as  if  it  were  unrelated  trade  or 
business  income.^'*** 

The  unrelated  business  income  tax  (“UBIT”)  generally  applies  to  income  derived  from  a 
trade  or  business  regularly  carried  on  by  the  organization  that  is  not  substantially  related  to  the 
performance  of  the  organization’s  tax-exempt  functions.**''^  An  organization  that  is  subject  to 
UBIT  and  that  has  $1,000  or  more  of  gross  unrelated  business  taxable  income  must  report  that 
income  on  Form  990-T  (Exempt  Organization  Business  Income  Tax  Return). 

Most  exempt  organizations  may  operate  an  unrelated  trade  or  business  so  long  as  the 
organization  remains  primarily  engaged  in  activities  that  further  its  exempt  purposes.  Therefore, 


This  is  the  case  for  social  clubs  (see.  501(c){7)),  voluntary  employees’  beneficiary  associations  (sec. 
501(c)(9)),  and  organizations  and  trusts  described  in  sections  501(c)(17)  and  501(c)(20).  Sec.  5 12(a)(.3). 

Secs.  511-514. 
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an  organization  may  engage  in  a  substantial  amount  of  unrelated  business  activity  without 
jeopardizing  exempt  status.  A  section  501(c)(3)  (charitable)  organization,  however,  may  not 
operate  an  unrelated  trade  or  business  as  a  substantial  part  of  its  activities.*^*’  Therefore,  the 
unrelated  trade  or  business  activity  of  a  section  501(c)(3)  organization  must  be  insubstantial. 

Organizations  subject  to  tax  on  unrelated  business  income 

Most  exempt  organizations  are  subject  to  the  tax  on  unrelated  business  income. 
Specifically,  organizations  subject  to  the  unrelated  business  income  tax  generally  include:  (1) 
organizations  exempt  from  tax  under  section  501(a),  including  organizations  described  in  section 
501(c)  (except  for  U.S.  instrumentalities  and  certain  charitable  trusts);*^'  (2)  qualified  pension, 
profit-sharing,  sad  stock  bonus  plans  described  in  section  401  (a);*^^  and  (3)  certain  State 
colleges  and  universities.*^-^ 


Description  of  Proposal 

The  proposal  clarifies  that  an  organization  does  not  fail  to  be  subject  to  tax  on  its 
unrelated  business  income  as  an  organization  exempt  from  tax  under  section  501(a)  solely 
because  the  organization  also  is  exempt,  or  excludes  amounts  from  gross  income,  by  reason  of 
another  provision  of  the  Code.  For  example,  if  an  organization  is  described  in  section  401(a) 
(and  thus  is  exempt  from  tax  under  section  501(a))  and  its  income  also  is  described  in  section 
1 1 5  (relating  to  the  exclusion  from  gross  income  of  certain  income  derived  from  the  exercise  of 
an  essential  governmental  fun^ri^siiX  its  status  under  section  1 1 5  does  not  cause  it  to  be  exempt 
from  tax  on  its  unrelated  busiites§p?come. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

2.  Exclusion  of  research  income  from  unrelated  business  taxable  income  limited  to  publicly 
available  research 


Present  Law 


Tax  exemption  for  certain  organizations 

Section  501(a)  exempts  certain  organizations  from  Federal  income  tax.  Such 
organizations  include:  ( 1 )  tax-exempt  organizations  described  in  section  501(c)  (including 
among  others  section  501(c)(3)  charitable  organizations  and  section  501(c)(4)  social  welfare 


Trcas.  Reg.  sec.  1.501(c)O)-l(c). 
Sec.  511(a)(2)(A). 

*•‘^2  Sec.  511(a)(2)(A). 

*•‘'5  Sec.  511(a)(2)(B). 
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organizations);  (2)  religious  and  apostolic  organizations  described  in  section  501(d);  #gid  (3) 
trusts  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus  plan  of  an  employer  described  in 
section  401(a). 

Unrelated  business  income  tax,  in  general 

The  unrelated  business  income  tax  (“UBIT”)  generally  applies  to  income  derived  from  a 
trade  or  business  regularly  carried  on  by  the  organization  that  is  not  substantially  related  to  the 
performance  of  the  organization’s  tax-exempt  functions.  An  organization  that  is  subject  to 
UBIT  and  that  has  $1,000  or  more  of  gross  unrelated  business  taxable  income  must  report  that 
income  on  Form  990-T  (Exempt  Organization  Business  Income  Tax  Return). 

Most  exempt  organizations  may  operate  an  unrelated  trade  or  business  so  long  as  the 
organization  remains  primarily  engaged  in  activities  that  further  its  exempt  purposes.  Therefore, 
an  organization  may  engage  in  a  substantial  amount  of  unrelated  business  activity  without 
jeopardizing  exempt  status.  A  section  501(c)(3)  (charitable)  organization,  however,  may  not 
operate  an  unrelated  trade  or  business  as  a  substantial  part  of  its  activities. Therefore,  the 
unrelated  trade  or  business  activity  of  a  section  501(c)(3)  organization  must  be  insubstantial. 

Organizations  subject  to  tax  on  unrelated  business  income 

Most  exempt  organizations  are  subject  to  the  tax  on  unrelated  business  income. 
Specifically,  organizations  subject  to  the  unrelated  business  income  tax  generally  include;  (1) 
organizations  exempt  from  tax  under  section  50 1  (a),  including  organizations  described  in  section 
501(c)  (except  for  U.S.  instrumentalities  and  certain  charitable  trusts);^^^  (2)  qualified  pension, 
profit-sharing,  and  stock  bonus  plans  described  in  section  401(a);*^’  and  (3)  certain  State 
colleges  and  universities.*^* 

Exclusions  from  Unrelated  Business  Taxable  Income 


In  general 


Certain  types  of  income  are  specifically  exempt  from  unrelated  business  taxable  income, 
such  as  dividends,  interest,  royalties,  and  certain  rents,*^^  unless  derived  from  debt-financed 
property  or  from  certain  50-percent  controlled  subsidiaries.*^*^  Other  exemptions  from  UBIT  are 


Secs.  511-514. 

Trcas.  Reg.  see.  1.501(e)O)-l(e). 
See.  511(a)(2)(A). 

See.  511(a)(2)(A). 

See.  511(a)(2)(B). 

Sees.  511-514. 

See.  512(b)(13). 
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provided  for  activities  in  which  substantially  all  the  work  is  performed  by  volunteers,  for  income 
from  the  sale  of  donated  goods,  and  for  certain  activities  carried  on  for  the  convenience  of 
members,  students,  patients,  officers,  or  employees  of  a  charitable  organization.  In  addition, 
special  UBIT  provisions  exempt.ffom  tax  activities  of  trade  shows  and  State  fairs,  income  from 
bingo  games,  and  income  from  the  distribution  of  low-cost  items  incidental  to  the  solicitation  of 
charitable  contributions.  Orgimbaaons  liable  for  tax  on  unrelated  business  taxable  income  may 
be  liable  for  alternative  minimum  tax  determined  after  taking  into  account  adjustments  and  tax 
preference  items. 

Research  income 

Ceitatn  iacome  derived  from  research  activities  of  exempt  organizations  is  excluded  from 
unrelated  bsssiiess  taxable  income.  For  example,  income  derived  from  research  performed  for 
the  United  States,  a  State,  and  certain  agencies  and  subdivisions  is  excluded.**^'  Income  from 
research  performed  by  a  college,  university,  or  hospital  for  any  person  also  is  excluded. 

Finally,  if  an  organization  is  operated  primarily  for  purposes  of  carrying  on  fundamental  research 
the  results  of  which  are  freely  available  to  the  general  public,  all  income  derived  by  research 
performed  by  such  organization  for  any  person,  not  just  income  derived  from  research  available 
to  the  general  public,  is  excluded. 


Description  of  Proposal 

The  proposal  mps^fres  ^exclusion  of  income  from  research  performed  by  an 
organization  operated  p^ap.^^'%r-|)urposes  of  carrying  on  fundamental  research  the  results  of 
which  are  freely  availab|errtr<;fr^;:ggperal  public  (section  512(b)(9)).  Under  the  proposal,  the 
organization  may  excliule-'&^J^Klated  business  taxable  income  under  section  512(b)(9)  only 
income  from  such  fundarhehrah'esearch  the  results  of  which  are  freely  available  to  the  general 
public. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,2017. 


See.  512(b)(7). 
See.  512(b)(8). 
See.  512(b)(9). 
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B.  Excise  Taxes 


1.  Simplification  of  excise  tax  on  private  foundlfeit  investment  income 

Present  Law 


Excise  tax  on  the  net  investment  income  of  private  foundations 

Under  section  4940(a),  private  foundations  that  are  recognized  as  exempt  from  Federal 
income  tax  under  section  501(a)  (other  than  exempt  operating  foundations *'’'’)  are  subject  to  a 
two-percent  excise  tax  on  their  net  investment  income.  Net  investment  income  generally 
includes  interest,  dividends,  rents,  royalties  (and  income  from  similar  sources),  and  capital  gain 
net  income,  and  is  reduced  by  expenses  incurred  to  earn  this  income.  The  two-percent  rate  of  tax 
is  reduced  to  one-percent  in  any  year  in  which  a  foundation  exceeds  the  average  historical  level 
of  its  charitable  distributions.  Specifically,  the  excise  tax  rate  is  reduced  if  the  foundation’s 
qualifying  distributions  (generally,  amounts  paid  fa^c^mplish  exempt  purposes)^*^^  equal  or 
exceed  the  sum  of  (1)  the  amount  of  the  foundatipif  M  ^sets  for  the  taxable  year  multiplied  by  the 
average  percentage  of  the  foundation’s  qualifying  disfributions  over  the  five  taxable  years 
immediately  preceding  the  taxable  year  in  question,  and  (2)  one  percent  of  the  net  investment 
income  of  the  foundation  for  the  taxable  year.^^^  In  addition,  the  foundation  cannot  have  been 
subject  to  tax  in  any  of  the  five  preceding  years  for  failure  to  meet  minimum  qualifying 
distribution  requirements  in  section  4942. 

Private  foundations  that  are  not  exempt  from  tax  under  section  501(a),  such  as  certain 
charitable  trusts,  are  subject  to  an  excise  tax  under  section  4940(b).  The  tax  is  equal  to  the 
excess  of  the  sum  of  the  excise  tax  that  would  have  been  imposed  under  section  4940(a)  if  the 
foundation  were  tax  exempt  and  the  amount  of  the  tax  on  unrelated  business  income  that  would 
have  been  imposed  if  the  foundation  were  tax  exempt,  over  the  income  tax  imposed  on  the 
foundation  under  subtitle  A  of  the  Code. 

Private  foundations  are  required  to  f^^ia  minimum  amount  of  qualifying  distributions 
each  year  to  avoid  tax  under  section  4942.  The  minimum  amount  of  qualifying  distributions  a 
foundation  has  to  make  to  avoid  tax  under  section  4942  is  reduced  by  the  amount  of  section  4940 
excise  taxes  paid.**^^ 


Exempt  operating  foundations  generally  inelude  organizations  such  as  museums  or 
libraries  that  4te®fcihc;fe,i®BCts  to  operating  charitable  programs  but  have  difficulty  meeting  the  “public  support” 
tests  nccessaxywst  ltK^  'jftssificd  as  a  private  foundation.  To  be  an  exempt  operating  foundation,  an  organization 
must:  (1)  be  §Si  :o£»stSg%TQundation  (as  defined  in  section  4942(j)(.3));  (2)  be  publicly  supported  for  at  least  10 
taxable  years;  (.3)  have  a  governing  body  no  more  than  25  percent  of  whom  arc  disqualified  persons  and  that  is 
broadly  representative  of  the  general  public;  and  (4)  have  no  officers  who  arc  disqualified  persons.  Sec.  4940(d)(2). 


Sec.  4942(g). 

866  Sec.  4940(e). 
Sec.  4942(d)(2). 
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Description  of  Proposal 


The  proposal  replaces  the  two  rates  of  excise  tax  on  tax-exempt  private  foundations  with 
a  single  rate  of  tax  of  1 .4  percent.  Thus,  under  the  proposal,  a  tax-exempt  private  foundation 
generally  is  subject  to  an  excise  tax  of  1.4  percent  on  its  net  investment  income.  A  taxable 
private  foundation  is  subject  to  an  excise  tax  equal  to  the  excess  (if  any)  of  the  sum  of  the  1 .4- 
percent  net  investment  income  excise  tax  and  the  amount  of  the  tax  on  unrelated  business  income 
(both  calculated  as  if  the  foundation  were  tax-exempt),  over  the  income  tax  imposed  on  the 
foundation.  The  proposal  repeals  the  special  reduced  excise  tax  rate  for  private  foundations  that 
exceed  their  historical  level  of  qualifying  distributions. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

2.  Private  operating  foundation  requirements  relating  to  operation  of  an  art  museum 

Present  Law 


Public  charities  and  private  foundations 

An  organization  qualifying  for  tax-exempt  status  under  section  501(c)(3)  is  further 
classified  as  either  a  public  charity  or  a  private  foundation.  An  organization  may  qualify  as  a 
public  charity  in  several  ways.**"*  Certain  organizations  are  classified  as  public  charities  perse, 
regardless  of  their  sources  of  support.  These  include  churches,  certain  schools,  hospitals  and 
other  medical  organizations,  certain  organizations  providing  assistance  to  colleges  and 
universities,  and  governmental  units.  Other  organizations  qualify  as  public  charities  because 
they  are  broadly  publicly  supported.  First,  a  charity  may  qualify  as  publicly  supported  if  at  least 
one-third  of  its  total  support  is  from  gifts,  grants  or  other  contributions  from  governmental  units 
or  the  general  public. Alternatively,  it  may  qualify  as  publicly  supported  if  it  receives  more 
than  one-third  of  its  total  support  from  a  combination  of  gifts,  grants,  and  contributions  from 
governmental  units  and  the  public  plus  revenue  arising  from  activities  related  to  its  exempt 
purposes  {e.g.,  fee  for  service  income).  In  addition,  this  category  of  public  charity  must  not  rely 
excessively  on  endowment  income  as  a  source  of  support.^’'  A  supporting  organization,  i.e.,  an 


The  Code  does  not  expressly  define  the  tenn  “public  charity,”  but  rather  provides  exceptions  to  those 
entities  that  are  treated  as  private  foundations. 

Sec.  509(a)(1)  (referring  to  sections  170(b)(l)(A)(i)  through  (iv)  for  a  description  of  these 
organizations). 

Trcas.  Reg.  sec.  1.170A-9(0(2).  Failing  this  mechanical  test,  the  organi/.ation  may  qualify  as  a  public 
charity  if  it  passes  a  “facts  and  circumstances”  test.  Treas.  Reg.  sec.  1.170A-9(f)(.^). 

To  meet  this  requirement,  the  organization  must  nonnally  receive  more  than  one-third  of  its  support 
from  a  combination  of  (1)  gifts,  grants,  conUibutions,  or  membership  fees  and  (2)  certain  gross  receipts  from 
admissions,  sales  of  merchandise,  performance  of  services,  and  furnishing  of  facilities  in  connection  with  activities 
that  arc  related  to  the  organization’s  exempt  purposes.  Sec.  509(a)(2)(A).  In  addition,  the  organization  must  not 
normally  receive  more  than  one-third  of  its  public  support  in  each  taxable  year  from  the  sum  of  (1)  gross  investment 
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organization  that  provides  support  to  another  section  501(c)(3)  entity  that  is  not  a  private 
foundation  and  meets  certain  other  requirements  of  the  Code,  also  is  classified  as  a  public 
charity. 

A  section  501(c)(3)  organization  that  does  not  fit  within  any  of  the  above  categories  is  a 
private  foundation.  In  general,  private  foundations  receive  funding  from  a  limited  number  of 
sources  (e.g.,  an  individual,  a  family,  or  a  corporation). 

The  deduction  for  charitable  contributions  private  foundations  is  in  some  instances  less 
generous  than  the  deduction  for  charitable  contrib|j^*jaJ^  to  public  charities.  In  addition,  private 
foundations  are  subject  to  a  number  of  operational  and  restrictions  that  do  not  apply  to 
public  charities.*’-^ 

Tax  on  failure  to  distribute  income  by  private  nonoperating  foundations 

Private  nonoperating  foundations  are  required  to  pay  out  a  minimum  amount  each  year  as 
qualifying  distributions. In  general,  a  qualifying  distribution  is  an  amount  paid  to  accomplish 
one  or  mor^of  the  organization’s  exempt  purposes,  including  reasonable  and  necessary 
administrati4«;^penses.*’^  Failure  to  pay  out  the  minimum  required  amount  results  in  an  initial 
excise  tax  foundation  of  30  percent  of  the  undistributed  amount.  An  additional  tax  of  100 
percent  of  the  undistributed  amount  applies  if  an  initial  tax  is  imposed  and  the  required 
distributions  have  not  been  made  by  the  end  of  the  applicable  taxable  period.  A  foundation 


income  and  (2)  the  excess  of  unrelated  business  taxable  income  as  dctcrinincd  under  section  5 1 2  over  the  amount  of 
unrelated  business  income  tax  imposed  by  section  511.  Sec.  509(a)(2)(B). 

Sec.  509(a)(3).  Supporting  organizations  are  fiulher  classified  as  Type  I,  II,  or  III  depending  on  the 
relationship  they  have  with  the  organizations  they  support.  Supporting  organizations  must  support  public  charities 
listed  in  one  of  the  other  categories  {i.e.,  perse  public  charities,  broadly  supported  public  charities,  or  revenue 
generating  public  charities),  and  they  are  not  permitted  to  support  other  supporting  organizations  or  testing  for 
public  safety  organizations. 

Organizations  organized  and  operated  exclusively  for  testing  for  public  safety  also  are  classified  as  public 
charities.  Sec.  509(a)(4).  Such  organizations,  however,  are  not  eligible  to  receive  deductible  charitable 
contributions  under  section  1 70. 

Unlike  public  charities,  private  foundations  are  subject  to  tax  on  their  net  investment  income  at  a  rate  of 
two  percent  (one  percent  in  some  cases).  Sec.  4940.  Private  foundations  also  are  subject  to  more  restrictions  on 
their  activities  than  are  public  charities.  For  example,  private  foundations  are  prohibited  from  engaging  in  self¬ 
dealing  transactions  (sec.  4941),  are  required  to  inake  a  minimum  amount  of  charitable  distributions  each  year,  (sec. 
4942),  are  limited  in  the  extent  to  which  they  may  control  a  business  (sec.  4943),  may  not  make  speculative 
investments  (sec.  4944),  and  may  not  make  certain  expenditures  (sec.  4945).  Violations  of  these  rules  result  in 
excise  taxes  on  the  foundation  and,  in  some  cases,  may  result  in  excise  taxes  on  the  managers  of  the  fonedation. 

Sec.  4942. 

Sec.  4942(g)(1)(A). 

Sec.  4942(a)  and  (b).  Taxes  imposed  may  be  abated  if  certain  conditions  arc  met.  Secs.  4961  and  4962. 
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may  include  as  a  qualifying  distribution  the  salaries,  occupancy  expenses,  travel  costs,  and  other 
reasonable  and  necessary  administrative  expenses  that  the  foundation  incurs  in  operating  a  grant 
program.  A  qualifying  distribution  also  includes  any  amount  paid  to  acquire  an  asset  used  (or 
held  for  use)  directly  in  carrying  out  one  or  more  of  the  organization’s  exempt  purposes  and 
certain  amounts  set  aside  for  exempt  purposes. 

Private  operating  foundations 

The  tax  on  failure  to  distribute  income  does  not  apply  to  the  undistributed  income  of  a 
private  foundation  for  any  taxable  year  for  which  it  is  an  operating  foundation.  Private 
operating  foundations  generally  operate  their  own  charitable  programs  directly,  rather  than 
serving  primarily  as  a  grantmaking  entity. 

Private  operating  foundations  must  satisfy  several  tests  designed  to  distinguish  them  from 
nonoperating  (grantmaking)  foundations.  First,  an  operating  foundation  generally  must  make 
qualifying  distributions  for  the  direct  conduct  of  activities  that  are  related  to  its  exempt  purpose 
(as  opposed  to  making  such  distributions  in  the  form  of  grants  to  other  charities)  equal  to  85 
percent  of  the  lesser  of  its  adjusted  net  income  or  its  minimum  investment  return,  each  as  defined 
under  section  4942.**^^  In  addition,  an  operating  foundation  must  satisfy  one  of  the  following 
three  alternative  tests:  (1)  an  asset  test,  under  which  substantially  more  than  half  of  the 
organization’s  assets  (generally,  65  percent)  are  devoted  to  the  direct  conduct  of  exempt 
activities  or  to  functionally  related  businesses;  (2)  an  endowment  test,  under  which  the 
organization  normally  makes  qualifying  distributions  for  the  direct  conduct  of  activities  related 
to  its  exempt  purpose  in  an  amount  not  less  than  two-thirds  of  its  minimum  investment  return;  or 
(3)  a  support  test,  under  which  the  organization  must  meet  certain  measures  to  show  that  it 
receives  public  support.*^® 


Description  of  Proposal 

'.'  V;:'  ,  (/  :  . 

Under  the  proposaV’ah  t^g^ization  that  operates  an  art  museum  as  a  substantial  activity 
does  not  qualify  as  a  private  dptefafitig  foundation  unless  the  museum  is  open  during  normal 
business  hours  to  the  public  for  at  least  1,000  hours  during  the  taxable  year. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 


Sec.  4942(g)(1)(B)  and  4942(g)(2).  In  general,  an  organization  is  pennitted  to  adjust  the  distributable 
amount  in  tliose  eases  where  distributions  during  the  five  preeeding  years  have  exeeeded  the  payout  requirements. 
Sec.  4942(i). 

878  Sec.  4942(a)(1). 

Sec.  4942(j)(.3)(A);  Treas.  Reg.  sec.  53.4942(b)-l(c). 

Sec.  4942Cj)(.3)(B). 
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3.  Excise  tax  based  on  investment  income  of  private  colleges  and  universities 


Present  Law 


Public  charities  and  private  foundations 

An  organization  qualifying  for  tax-exempt  status  under  section  501(c)(3)  is  further 
classified  as  either  a  public  charity  or  a  private  foundation.  An  organization  may  qualify  as  a 
public  charity  in  several  ways.*^*  Certain  organizations  are  classified  as  public  charities  per  se, 
regardless  of  their  sources  of  support.  These  include  churches,  certain  schools,  hospitals  and 
other  medical  organizations,  certain  organizations  providing  assistance  to  colleges  and 
universities,  and  governmental  units.  Other  organizations  qualify  as  public  charities  because 
they  are  broadly  publicly  supported.  First,  a  charity  may  qualify  as  publicly  supported  if  at  least 
one-third  of  its  total  support  is  from  gifts,  grants  or  other  contributions  from  governmental  units 
or  the  general  public.****^  Alternatively,  it  may  qualify  as  publicly  supported  if  it  receives  more 
than  one-third  of  its  total  support  from  a  combination  of  gifts,  grants,  and  contributions  from 
governmental  units  and  the  public  plus  revenue  arising  from  activities  related  to  its  exempt 
purposes  (e.g.,  fee  for  service  income).  In  addition,  this  category  of  public  charity  must  not  rely 
excessively  on  endowment  income  as  a  source  of  support.*^**'*  A  supporting  organization,  i.e.,  an 
organization  that  provides  support  to  another  section  501(c)(3)  entity  that  is  not  a  private 
foundation  and  meets  the  requirements  of  the  Code,  also  is  classified  as  a  public  charity. 


Tlie  Code  does  not  expressly  define  the  term  “public  charity,”  but  rather  provides  exceptions  to  tliose 
entities  that  arc  treated  as  private  foundations. 

Sec.  509(a)(1)  (referring  to  sections  1 70(b)(  1  )(A)(i)  tlirough  (iv)  for  a  description  of  these 
organizations). 

Treas.  Reg.  sec.  1.170A-9(f)(2).  Failing  this  mechanical  test,  the  organization  may  qualify  as  a  public 
charity  if  it  passes  a  “facts  and  circumstances”  test.  Treas.  Reg.  sec.  1.170A-9(f)(.^). 

To  meet  this  requirement,  the  organization  must  normally  receive  more  than  one-third  of  its  support 
from  a  combination  of  (1)  gifts,  grants,  contributions,  or  membership  fees  and  (2)  certain  gross  receipts  from 
admissions,  sales  of  merchandise,  perfonnance  of  services,  and  furnishing  of  facilities  in  connection  with  activities 
tliat  are  related  to  tlie  organization’s  exempt  purposes.  Sec.  509(a)(2)(A).  In  addition,  the  organization  must  not 
normally  receive  more  than  one-third  of  its  public  support  in  each  taxable  year  from  the  sum  of  ( 1 )  gross  investment 
income  and  (2)  the  excess  of  unrelated  business  taxable  income  as  determined  under  section  512  over  the  amount  of 
luirelated  business  income  tax  imposed  by  section  511.  Sec.  509(a)(2)(B). 

Sec.  509(a)(.'l).  Supporting  organizations  arc  further  classified  as  Type  I,  II,  or  III  depending  on  the 
relationship  they  have  with  the  organizations  they  support.  Supporting  organizations  must  support  public  charities 
listed  in  one  of  the  other  categories  {i.e.,  per  se  public  charities,  broadly  supported  public  charities,  or  revenue 
generating  public  charities),  and  they  arc  not  pennitted  to  support  other  supporting  organizations  or  testing  for 
public  safety  organizations. 
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A  section  501(c)(3)  organization  that  does  not  fit  within  any  of  the  above  categories  is  a 
private  foundation.  In  general,  private  foundations  receive  funding  from  a  limited  number  of 
sources  {e.g.,  an  individual,  a  family,  or  a  corporation). 

The  deduction  for  charitable  contributions  to  private  foundations  is  in  some  instances  less 
generous  than  the  deduction  for  charitable  contributions  to  public  charities.  In  addition,  private 
foundations  are  subject  to  a  number  of  operational  rules  and  restrictions  that  do  not  apply  to 
public  charities. 

Excise  tax  on  investment  income  of  private  foundations 

Under  section  4940(a),  private  foundations  that  are  recognized  as  exempt  from  Federal 
inco^tetas  under  section  501(a)  (other  than  exempt  operating  foundations)^^’  are  subject  to  a 
two-percent  excise  tax  on  their  net  investment  income.  Net  investment  income  generally 
includes  interest,  dividends,  rents,  royalties  (and  income  from  similar  sources),  and  capital  gain 
net  income,  and  is  reduced  by  expenses  incurred  to  earn  this  income.  The  two-percent  rate  of  tax 
is  reduced  to  one-percent  in  any  year  in  which  a  foundation  exceeds  the  average  historical  level 
of  its  charitable  distributions.  Specifically,  the  excise  tax  rate  is  reduced  if  the  foundation’s 
qualifying  distributions  (generally,  amounts  paid  to  accomplish  exempt  purposes)****^  equal  or 
exceed  the  sum  of  (1)  the  amount  of  the  foundation’s  assets  for  the  taxable  year  multiplied  by  the 
average  percentage  of  the  foundation’s  qualifying  distributions  over  the  five  taxable  years 
immediately  preceding  the  taxable  year  in  question,  and  (2)  one  percent  of  the  net  investment 
income  of  the  foundation  for  the  taxable  year.^*^  In  addition,  the  foundation  cannot  have  been 


/  .i.  71  Organizations  organized  and  operated  exclusively  for  testing  for  public  sjti^^^o  are  classified  as  public 
■^cifej^ies.  Sec.  509(a)(4).  Such  organizations,  however,  arc  not  eligible  to  rcccivc^fd’Betiblc  charitable 
coiittibutions  under  section  1 70. 

***  Unlike  public  charities,  private  foundations  are  subject  to  tax  on  their  net  investment  income  at  a  rate  of 
two  percent  (one  percent  in  some  cases).  Sec.  4940.  Private  foundations  also  arc  subject  to  more  restrictions  on 
their  activities  than  are  public  charities.  For  example,  private  foundations  are  prohibited  from  engaging  in  self¬ 
dealing  transactions  (sec.  4941),  are  required  to  make  a  minimum  amount  of  charitable  distributions  each  year,  (sec. 
4942),  are  limited  in  the  extent  to  which  they  may  control  a  business  (sec.  494.1),  make  speculative 

investments  (sec.  4944),  and  may  not  make  certain  expenditures  (sec.  4945).  Vio!ati<^  of  these  rules  result  in 
excise  taxes  on  the  foundation  and,  in  some  cases,  may  result  in  excise  taxes  on  tte  atsaiSgers  of  the  foundation. 

Exempt  operating  foundations  are  exempt  from  the  section  4940  tax.  Sec.  4940(d)(1).  Exempt 
operating  foundations  generally  include  organizations  such  as  museums  or  libraries  that  devote  their  assets  to 
operating  chaiitabto  programs  but  have  difficulty  meeting  the  “public  support”  tests  necessary  not  to  be  classified  as 
a  private  fouKdotion.  To  be  an  exempt  operating  foundation,  an  organization  must:  (1)  be  an  operating  foundation 
(as  defined  in  section  4942(j)(3));  (2)  be  publicly  supported  for  at  least  10  taxable  years;  (.1)  have  a  governing  body 
no  more  tlian  25  percent  of  whom  are  disqualified  persons  and  that  is  broadly  representative  of  the  general  public; 
and  (4)  have  no  officers  who  are  disqualified  persons.  Sec.  4940(d)(2). 

Sec.  4942(g). 

Sec.  4940(c). 
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subject  to  tax  in  any  of  the  five  preceding  years  for  failure  to  meet  minimum  qualifying 
distribution  requirements  in  section  4942.^^^ 

Private  foundations  that  are  not  exempt  from  tax  under  section  501(a),  such  as  certain 
charitable  trusts,  are  subject  to  an  excise  tax  under  section  4940(b).  The  tax  is  equal  to  the 
excess  of  the  sum  of  the  excise  tax  that  would  have  been  imposed  under  section  4940(a)  if  the 
foundation  were  tax  exempt  and  the  amount  of  the  tax  on  unrelated  business  income  that  would 
have  been  imposed  if  the  foundation  were  tax  exempt,  over  the  income  tax  imposed  on  the 
foundation  under  subtitle  A  of  the  Code. 

Private  foundations  are  required  to  make  a  minimum  amount  of  qualifying  distributions 
each  year  to  avoid  tax  under  section  4942.  The  minimum  amount  of  qualifying  distributions  a 
foundation  has  to  make  to  avoid  tax  under  section  4942  is  reduced  by  the  amount  of  section  4940 
excise  taxes  paid.^^* 

Private  colleges  and  universities 

Private  colleges  and  universities  generally  are  treated  as  public  charities  rather  than 
private  foundations*^^  and  thus  are  not  subject  to  the  private  foundation  excise  tax  on  net 
investment  income. 


Description  of  Proposal 

The  proposal  imposes  an  excise  tax  on  an  applicable  educational  institution  for  each 
taxable  year  equal  to  1 .4  percent  of  the  net  investment  income  of  the  institution  for  the  taxable 
year.  Net  investment  income  is  determined  using  rules  similar  to  the  rules  of  section  4940(c) 
(relating  to  the  net  investment  income  of  a  private  foundation). 

For  purposes  of  the  proposal,  an  applicable  educational  institution  is  an  institution:  (1) 
that  has  at  least  500  students  during  the  preceding  taxable  year;  (2)  that  is  an  eligible  education 
institution  as  described  in  section  25A  of  the  Code*^"^;  (3)  that  is  not  described  in  the  first  section 
of  section  51 1(a)(2)(B)  of  the  Code  (generally  describing  State  colleges  and  universities);  and  (4) 
the  aggregate  fair  market  value  of  the  assets  of  which  at  the  end  of  the  preceding  taxable  year 
(other  than  those  assets  which  are  used  directly  in  carrying  out  the  institution’s  exempt  purpose) 
is  at  least  $100,000  per  student.  For  these  purposes,  the  number  of  students  of  an  institution  is 


Under  a  separate  proposal,  the  private  foundation  exeise  tax  would  be  simplified  by  replaeing  the  two- 
tier  rate  strueture  with  a  single-rate  tax  set  at  1 .4  pereent. 

See.  4942(d)(2). 

Sees.  509(a)(1)  and  170(b)(l)(A)(ii). 

Seetion  25 A  defines  an  eligible  edueational  institution  as  an  institution  (1)  which  is  described  in  section 
481  of  the  Higher  Education  Act  of  1965  (20  U.S.C.  sec.  1088),  as  in  effect  on  August  5,  1977,  and  (2)  which  is 
shgfoie  to  participate  in  a  program  under  title  IV  of  such  Act. 
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based  on  the  daily  average  number  of  full-time  students  attending  the  institution,  with  part-time 
students  being  taken  into  account  on  a  full-time  student  equivalent  basis. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  aft^r  pge:pmber  3 1 ,  2017. 

4.  Provide  an  exception  to  the  private  foundation  excess  lioMings  rules  for 

philanthropic  business  holdings 

v  ;.  Present  Law 


Public  charities  and  private  foundations 

An  organization  qualifying  for  tax-exempt  status  under  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the  “Code”)  is  further  classified  as  either  a  public  charity  or 
a  private  foundation.  An  organization  may  qualify  as  a  public  charity  in  several  ways.^^”* 

Certain  organizations  are  classified  as  public  charities  per  se,  regardless  of  their  sources  of 
support.  These  include  churches,  certain  schools,  hospitals  and  other  medical  organizations 
(including  medical  research  organizations),  certain  organizations  providing  assistance  to  colleges 
and  universities,  and  governmental  units. Other  organizations  qualify  as  public  charities 
because  they  are  broadly  publicly  supported.  First,  a  charity  may  qualify  as  publicly  supported  if 
at  least  one-third  of  its  total  support  is  from  gifts,  grants  or  other  contributions  from 
governmental  units  or  the  general  public.*^*’  Alternatively,  it  may  qualify  as  publicly  supported 
if  it  receives  more  than  one-third  of  its  total  support  from  a  combination  of  gifts,  grants,  and 
contributions  from  governmental  units  and  the  public  plus  revenue  arising  from  activities  related 
to  its  exempt  purposes  {e.g.,  fee  for  service  income).  In  addition,  this  category  of  public  charity 
must  not  rely  excessively  on  endowment  income  as  a  source  of  support.  A  supporting 
organization,  i.e.,  an  organization  that  provides  support  to  another  section  501(c)(3)  entity  that  is 


894  jggg  expressly  define  the  term  “public  charity,”  but  rather  provides  exceptions  to  those 

entities  that  are  treated  as  private  foundations. 

Sec.  509(a)(1)  (referring  to  sections  170(b)(l)(A)(i)  tlirough  (iv)  for  a  description  of  these 
organizations). 

Treas.  Reg.  sec.  1.1 70A-9(f)(2).  Failing  this  mechanical  test,  the  organization  may  qualify  as  a  public 
charity  if  it  passes  a  “facts  and  circumstances”  test.  Treas.  Reg.  sec.  1.170A-9(f)(3). 

To  meet  this  requirement,  the  organization  must  nonnally  receive  more  than  one-third  of  its  support 
from  a  combination  of  (1)  gifts,  grants,  contributions,  or  membersliip  fees  and  (2)  certain  gross  receipts  from 
admissions,  sales  of  merchandise,  perfonnance  of  services,  and  furnishing  of  facilities  in  connection  with  activities 
that  are  related  to  the  organization’s  exempt  purposes.  Sec.  509(a)(2)(A).  In  addition,  the  organization  must  not 
nonnally  receive  more  tlian  one-third  of  its  public  support  in  each  taxable  year  from  the  sum  of  ( 1 )  gross  investment 
income  and  (2)  the  excess  of  unrelated  business  taxable  income  as  dctcnnincd  under  section  512  over  the  amount  of 
unrelated  business  income  tax  imposed  by  section  511.  Sec.  509(a)(2)(B). 
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not  a  private  foundation  and  meets  certain  other  requirements  of  the  Code,  also  is  classified  as  a 
public  charity. 

A  section  501(c)(3)  organization  that  does  not  fit  within  any  of  the  above  categories  is  a 
private  foundation.  In  general,  private  foundations  receive  funding  from  a  limited  number  of 
sources  (e.g.,  an  individual,  a  family,  or  a  corporation). 

The  deduction  for  charitable  contributions  to  private  foundations  is  in  some  instances  less 
generous  than  the  deduction  for  charitable  contributions  to  public  charities.  In  addition,  private 
foundations  are  subject  to  a  number  of  operational  rules  and  restrictions  that  do  not  apply  to 
public  charities,  as  well  as  a  tax  on  their  net  investment  income. 

Excess  business  holdin£s  of  private  foundations 

Private  foundations  are  subject  to  tax  on  excess  business  holdings. In  general,  a 
private  foundation  is  permitted  to  hold  20  percent  of  the  voting  stock  in  a  corporation,  reduced 
by  the  amount  of  voting  stock  held  by  all  disqualified  persons  (as  defined  in  section  4946).  If  it 
is  established  that  no  disqualified  person  has  effective  control  of  the  corporation,  a  private 
foundation  and  disqualified  persons  together  may  own  up  to  35  percent  of  the  voting  stock  of  a 
corporation.  A  private  foundation  shall  not  be  treated  as  having  excess  business  holdings  in  any 
corporation  if  it  owns  (together  with  certain  other  related  private  foundations)  not  more  than  two 
percent  of  the  voting  stock  and  not  more  than  two  percent  in  value  of  all  outstanding  shares  of  all 
classes  of  stock  in  that  corporation.  Similar  rules  apply  with  respect  to  holdings  in  a  partnership 
(substituting  “profits  interest”  for  “voting  stock”  and  “capital  interest”  for  “nonvoting  stock”) 
and  to  other  unincorporated  enterprises  (by  substituting  “beneficial  interest”  for  “voting  stock”). 
Private  foundations  are  not  permitted  to  have  holdings  in  a  proprietorship.  Foundations 
generally  have  a  five-year  period  to  dispose  of  excess  business  holdings  (acquired  other  than  by 
purchase)  without  being  subject  to  tax.‘^”'  This  five-year  period  may  be  extended  an  additional 
five  years  in  limited  circumstances. The  excess  business  holdings  rules  do  not  apply  to 


Sec.  509(a)(3).  Organizations  otgaaizai  and  operated  exclusively  for  testing  for  public  safety  also  are 
classified  as  public  charities.  Sec.  509(a)(4).  Such  organizations,  however,  are  not  eligible  to  receive  deductible 
charitable  contributions  imder  section  1 70. 

Unlike  public  charities,  private  foundatiohs  are  subject  to  tax  on  their  net  investment  income  at  a  rate  of 
two  percent  (one  percent  in  some  cases).  Sec.  4940.  Private  foundations  also  are  subject  to  more  restrictions  on 
their  activities  than  are  public  charities.  For  example,  private  foundations  are  prohibited  from  engaging  in  self¬ 
dealing  transactions  (sec.  4941),  are  required  to  make  a  minimum  amount  of  charitable  distributions  each  year  (sec. 
4942),  are  limited  in  the  extent  to  which  they  may  control  a  business  (sec.  4943),  may  not  make  speculative 
investments  (sec.  4944),  and  may  not  make  certain  expenditures  (sec.  4945).  Violations  of  these  rules  result  in 
excise  taxes  on  the  foundation  and,  in  some  cases,  may  result  in  excise  taxes  on  the  managers  of  the  foundation. 

900  4943  Taxes  imposed  may  be  abated  if  certain  conditions  arc  met.  Secs.  4961  and  4962. 

Sec.  4943(c)(6). 

Sec.  494.3(c)(7). 
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holdings  in  a  functionally  related  business  or  to  holdings  in  a  trade  or  business  at  least  95  percent 
of  the  gross  income  of  which  is  derived  from  passive  sources. 

The  initial  tax  is  equal  to  five  percent  of  the  value  of  the  excess  business  holdings  held 
during  the  foundation’s  applicable  taxable  year.  An  additional  tax  is  imposed  if  an  initial  tax  is 
imposed  and  at  the  close  of  the  applicable  taxable  period,  the  foundation  continues  to  hold  excess 
business  holdings.  The  amount  of  the  additional  tax  is  equal  to  200  percent  of  such  holdings. 

Description  of  Proposal 

The  proposal  creates  an  exception  to  the  excess  business  holdings  rules  for  certain 
philanthropic  business  holdings.  Specifically,  the  tax  on  excess  business  holdings  does  not  apply 
with  respect  to  the  holdings  of  a  private  foundation  in  any  business  enterprise  that,  for  the 
taxable  year,  satisfies  the  following  requirements;  (1)  the  ownership  requirements;  (2)  the  "all 
profits  to  charity"  distribution  requirement;  and  (3)  the  independent  operation  requirements. 

The  ownership  requirements  are  satisfied  if:  (1)  all  ownership  interests  in  the  business 
enterprise  are  held  by  the  private  foundation  at  all  times  during  the  taxable  year;  and  (2)  all  the 
private  foundation's  ownership  interests  in  the  business  enterprise  were  acquired  not  by  purchase. 

The  “all  profits  to  charity”  distribution  requirement  is  satisfied  if  the  business  enterprise, 
not  later  than  120  days  after  the  close  of  the  taxable  year,  distributes  an  amount  equal  to  its  net 
operating  income  for  such  taxable  year  to  the  private  foundation.  For  this  purpose,  the  net 
operating  income  of  any  business  enterprise  for  any  taxable  year  is  an  amount  equal  to  the  gross 
income  of  the  business  enterprise  for  the  taxable  year,  reduced  by  the  sum  of:  ( 1 )  the  deductions 
allowed  by  chapter  1  of  the  Code  for  the  taxable  year  that  are  directly  connected  with  the 
production  of  the  income;  (2)  the  tax  imposed  by  chapter  1  on  the  business  enterprise  for  the 
taxable  year;  atid.  (3)  an  amount  for  a  reasonable  reserve  for  working  capital  and  other  business 
needs  of  the  Im&mess  enterprise. 

The  independent  operation  requirements  are  met  if,  at  all  times  the  taxable  year, 
the  following  three  requirements  are  satisfied.  First,  no  substantial  contributor  to  the  private 
foundation,  or  family  member  of  such  a  contributor,  is  a  director,  officer,  trustee,  manager, 
employee,  or  contractor  of  the  business  enterprise  (or  individual  having  powers  or 
responsibilities  similar  to  any  of  the  foregoing).  Second,  at  least  a  majority  of  the  board  of 
directors  of  the  private  foundation  are  not  also  directors  or  officers  of  the  business  enterprise  or 
members  of  the  family  of  a  substantial  contributor  to  the  private  foundation.  Third,  there  is  no 
loan  outstanding  from  the  business  enterprise  to  a  substantial  contributor  to  the  private 
foundation  or  a  family  member  of  such  contributor.  For  purposes  of  the  independent  operation 
requirements,  "substantial  contributor"  has  the  meaning  given  to  the  term  under  section 
4958(c)(3)(C),  and  family  members  are  determined  under  section  4958(f)(4). 

The  proposal  does  not  apply  to  the  following  organizations:  (1)  donor  advised  funds  or 
supporting  organizations  that  are  subject  to  the  excess  business  holdings  rules  by  reason  of 


903  Sec.  4943(d)(3). 
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section  4943(e)  or  (f);  (2)  any  trust  described  in  section  4947(a)(1)  (relating  to  charitable  trusts); 
or  (3)  any  trust  described  in  section  4947(a)(2)  (relating  to  split-interest  trusts). 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 ,  20 1 7. 
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C.  Requirements  for  Organizations  Exempt  From  Tax 

1.  Churches  and  certain  other  organizations  permitted  to  make  statements  relating  to 
political  campaign  in  ordinary  course  of  activities  in  carrying  out  exempt  purpose 


Present  Law 


Section  501(c)(3)  or£anizations  ,  ,  ^  ' 

-V^.V  i';;.'’';  ''.VW! 

Charitable  organizations,  i.e.,  organizations  described  ^^tion  501(c)(3),  generally  are 
exempt  from  Federal  income  tax  and  are  eligible  to  receive  tax  deductible  contributions.  A 
charitable  organization  must  operate  primarily  in  pursuance  of  one  or  more  tax-exempt  purposes 
constituting  the  basis  of  its  tax  exemption. The  Code  specifies  such  purposes  as  religious, 
charitable,  scientific,  testing  for  public  safety,  literary,  or  educational  purposes,  or  to  foster 
international  amateur  sports  competition,  or  for  the  prevention  of  cruelty  to  children  or 
animals. In  general,  an  organization  is  organized  and  operated  for  charitable  purposes  if  it 
provides  relief  for  the  poor  and  distressed  or  the  underprivileged.  In  order  to  qualify  as  operating 
primarily  for  a  purpose  described  in  section  501(c)(3),  an  organization  must  satisfy  the  following 
operational  requirements:  (1)  its  net  earnings  may  not  inure  to  the  benefit  of  any  person  in  a 
position  to  influence  the  activities  of  the  organization;  (2)  it  must  operate  to  provide  a  public 
benefit,  not  a  private  benefit;^*’^  (3)  it  may  not  be  operated  primarily  to  conduct  an  unrelated 
trade  or  business;^®^  (4)  it  may  not  engage  in  substantial  legislative  lobbying;  and  (5)  it  may  not 
participate  or  intervene  in  any  political  campaign. 


Section  501(c)(3)  organizations  are  classified  either  as  “public  charities”  or  “private 
foundations.”^®*  Private  foundations  generally  are  defined  under  section  509(a)  as  all 
organizations  described  in  section  501(c)(3)  other  than  an  organization  granted  public  charity 
status  by  reason  of:  (1)  being  a  specified  type  of  organization  {i.e.,  churches,  educational 
institutions,  hospitals  and  certain  other  medical  organizations,  certain  organizations  providing 
assistance  to  colleges  and  universities,  or  a  governmental  unit);  (2)  receiving  a  substantial  part  of 
its  support  from  goven\g^i^^^lor  direct  or  indirect  contributions  from  the  general  public;  or 
(3)  providing  support  tii^^^^^tion  501(c)(3)  entity  that  is  not  a  private  foundation.  In 
contrast  to  public  charit^^’^M^'^oundations  generally  are  funded  from  a  limited  number  of 


Trcas.  Reg.  sec.  LSOUciOFUcKl). 

Trcas.  Reg.  sec.  1.501(c)O)-l(d)(2). 

906  Trcas.  Reg.  sec.  1.501(c)(.3)-l(d)(l){ii). 

Trcas.  Reg.  see.  1. 50  l(c)(.3)- 1(c)(1).  Conducting  a  certain  level  of  unrelated  trade  or  business  activity 
will  not  jeopardize  tax-exempt  status. 

Sec.  509(a). 
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sources  {e.g.,  an  individual,  family,  or  corporation).  Donors  to  private  foundations  and  persons 
related  to  such  donors  together  often  control  the  operations  of  private  foundations. 

Because  private  foundations  receive  support  from,  and  typically  are  controlled  by,  a  small 
number  of  supporters,  private  foundations  are  subject  to  a  number  of  anti-abuse  rules  and  excise 
taxes  not  applicable  to  public  charities. Public  charities  also  have  certain  advantages  over 
private  foundations  regarding  the  deductibility  of  contributions. 

Political  campaign  activities 

Charitable  organizations  may  not  participate  in,  or  intervene  in  (including  the  publishing 
or  distributing  of  statements),  any  political  campaign  on  behalf  of  (or  in  opposition  to)  any 
candidate  for  public  office.^'*’  The  prohibition  on  such  political  campaign  activity  is  absolute 
and,  in  general,  includes  activities  such  as  making  contributions  to  a  candidate’s  political 
campaign,  endorsements  of  a  candidate,  lending  employees  to  work  in  a  political  campaign,  or 
providing  facilities  for  use  by  a  candidate.  Many  other  activities  may  constitute  political 
campaign  activity,  depending  on  the  facts  and  circumstances.  The  sanction  for  a  violation  of  the 
prohibition  is  loss  of  the  organization’s  tax-exempt  status. 

For  organizations  that  engage  in  prohibited  political  campaign  activity,  the  Code  provides 
three  penalties  that  may  be  applied  either  as  alternatives  to  revocation  of  tax  exemption  or  in 
addition  to  loss  of  tax-exempt  status:  an  excise  tax  on  political  expenditures,^*'  termination 
assessment  of  all  taxes  due,^'^  and  an  injunction  against  further  political  expenditures.'"'* 

Description  of  Proposal 

The  proposal  modifies  the  present-law  rules  relating  to  political  campaign  activity  by 
churches,  their  integrated  auxiliaries,  and  conventions  or  associations  of  churches  for  the 
following  purposes:  (1)  section  501(c)(3)  status;  (2)  qualifying  as  an  eligible  recipient  of  tax- 


^  Secs.  4940-4945. 
Sec.  501(c)C). 
Sec.  4955. 

See.  6852(a)(1). 
See.  7409. 
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deductible  contributions  for  income,^'"'  gift,^’^  and  estate  tax^'^  purposes;  and  (3)  application  of 
the  excise  tax  on  political  expenditures  by  section  501(c)(3)  organizations.^*^ 

For  such  purposes,  a  church,  an  integrated  auxiliary  of  a  church,  or  a  convention  or 
association  of  churches  shall  not  fail  to  be  treated  as  organized  and  operated  exclusively  for  a 
religious  purpose,  nor  shall  it  be  deemed  to  have  participated  in,  or  intervened  in  any  political 
campaign  on  behalf  of  (or  in  opposition  to)  any  candidate  for  public  office,  solely  because  of  the 
content  of  any  homily,  sermon,  teaching,  dialectic,  or  other  presentation  made  during  religious 
services  or  gatherings,  but  only  if  the  preparation  and  presentation  of  such  content:  (A)  is  in  the 
ordinary  course  of  the  organization’s  regular  and  customary  activities  in  carrying  out  its  exempt 
purpose;  and  (B)  results  in  the  organization  incurring  not  more  than  de  mimmis  incremental 
expenses. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  ending  after  the  date  of  enactment. 

2.  Additional  reporting  requirements  for  donor  advised  fund  sponsoring  organizations 

Present  Law 


Overview 


Some  charitable  organizations  (including  community  foundations)  establish  accounts  to 
which  donors  may  contribute  and  thereafter  provide  nonbinding  advice  or  recommendations  with 
regard  to  distributions  from  the  fund  or  the  investment  of  assets  in  the  fund.  Such  accounts  are 
commonly  referred  to  as  “donor  advised  funds.”  Donors  who  make  contributions  to  charities  for 
maintenance  in  a  donor  advised  fund  generally  claim  a  charitable  contribution  deduction  at  the 
time  of  the  contribution.**'*  Although  sponsoring  charities  frequently  permit  donors  (or  other 


Sec.  170(c)(2). 

Sec.  2522. 

Secs.  2055  and  2106. 

Sec.  4955. 

Contributions  to  a  sponsoring  organization  for  maintenance  in  a  donor  advised  foivd  are  not  eligible  for 
a  charitable  deduction  for  income  tax  purposes  if  the  sponsoring  organization  is  a  veteims’  organization  described 
in  section  1 70(c)(3),  a  fraternal  society  described  in  section  1 70(c)(4),  or  a  cemetery  company  described  in  section 
1 70(c)(5);  for  gift  tax  purposes  if  the  sponsoring  organization  is  a  fraternal  society  described  in  section  2522(a)(3)  or 
a  veterans’  organization  described  in  section  2522(a)(4);  or  for  estate  tax  purposes  if  the  sponsoring  organization  is  a 
fraternal  society  described  in  section  2055(a)(3)  or  a  veterans’  organization  described  in  section  2055(a)(4).  In 
addition,  contributions  to  a  sponsoring  organization  for  maintenance  in  a  donor  advised  fund  are  not  eligible  for  a 
charitable  deduction  for  income,  gift,  or  estate  tax  purposes  if  the  sponsoring  organization  is  a  Type  III  supporting 
organization  (other  tl^a  functionally  integrated  Type  111  supporting  organization).  In  addition  to  satisfying 
generally  applicable  sefe^tiation  requirements  under  section  170(0,  a  donor  must  obtain,  with  respect  to  each 
charitable  contributiaiBTasisponsoring  organization  to  be  maintained  in  a  donor  advised  fund,  a  contemporaneous 
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persons  appointed  by  donors)  to  provide  nonbinding  recommendations  concerning  the 
distribution  or  investment  of  assets  in  a  donor  advised  fund,  sponsoring  charities  generally  must 
have  legal  ownership  and  Control  of  such  assets  following  the  contribution.  If  the  sponsoring 
charity  does  not  have  such  control  (or  permits  a  donor  to  exercise  control  over  amounts 
contributed),  the  donor’s  contributions  may  not  qualify  for  a  charitable  deduction,  and,  in  the 
case  of  a  community  foundation,  the  contribution  may  be  treated  as  being  subject  to  a  material 
restriction  or  condition  by  the  donor. 

Statutory  definition  of  a  donor  advised  fund 

The  Code  defines  a  “donor  advised  fund”  as  a  fond  or  account  that  is:  (1)  separately 
identified  by  reference  to  contributions  of  a  donor  or  donors;  (2)  owned  and  controlled  by  a 
sponsoring  organization;  and  (3)  with  respect  to  which  a  donor  (or  any  person  appointed  or 
designated  by  such  donor  (a  “donor  advisor”))  has,  or  reasonably  expects  to  have,  advisory 
privileges  with  respect  to  the  distribution  or  investment  of  amounts  held  in  the  separately 
identified  fond  or  account  by  reason  of  the  donor’s  status  as  a  donor.  All  three  prongs  of  the 
definition  must  be  met  in  order  for  a  fond  or  account  to  be  treated  as  a  donor  advised  fond.^*^ 

A  “sponsoring  organization”  is  an  organization  that;  (1)  is  described  in  section  170(c)^^® 
(other  than  a  governmental  entity  described  in  section  170(c)(1),  and  without  regard  to  any 
requirement  that  the  organization  be  organized  in  the  United  States^^');  (2)  is  not  a  private 
foundation  (as  defined  in  section  509(a));  and  (3)  maintains  one  or  more  donor  advised  funds. 

and  disclosure 

Each  sponsoring  organization  must  disclose  on  its  information  return;  ( 1 )  the  total 
number  of  donor  advised  funds  it  owns;  (2)  the  aggregate  value  of  assets  held  in  those  funds  at 
the  end  of  the  organization’s  taxable  year;  and  (3)  the  aggregate  contributions  to  and  grants  made 


written  acknowledgment  from  the  sponsoring  organization  providing  that  the  sponsoring  organization  has  exclusive 
legal  control  over  tlie  assets  contributed. 

’’’  See  sec.  4966(d)(2)(A).  A  donor  advised  fund  does  not  include  a  fund  or  account  that  makes 
distributions  only  to  a  single  identified  organization  or  governmental  entity.  A  donor  advised  fund  also  does  not 
include  certain  funds  or  accounts  witli  respect  to  which  a  donor  or  donor  advisor  provides  advice  as  to  which 
individuals  receive  grants  for  travel,  study,  or  other  similar  purposes.  In  addition,  the  Secretary  may  exempt  a  fund 
or  account  from  treatment  as  a  donor  advised  fund  if  such  fund  or  account  is  advised  by  a  committee  not  directly  or 
indirectly  controlled  by  a  donor,  donor  advisor,  or  persons  related  to  a  donor  or  donor  advisor.  The  Secretary  also 
may  exempt  a  fund  or  accoimt  from  treatment  as  a  donor  advised  fund  if  such  fund  or  account  benefits  a  single 
identified  charitable  purpose.  Secs.  4966(d)(2)(B)  and  (C). 

Section  170(c)  describes  organizations  to  which  charitable  contributions  that  arc  deductible  for  income 
tax  purposes  can  be  made. 

Sec  sec.  170(c)(2)(A). 

Sec.  4966(d)(1). 
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from  those  funds  during  the  year.^^'^  In  addition,  when  seeking  recognition  of  its  tax-exempt 
status,  a  sponsoring  organization  must  disclose  whether  it  intends  to  maintain  donor  advised 
funds. 


Description  of  ProBom! 

The  proposal  requires  a  sponsoring  organization  to  report  additional  information  on  its 
annual  information  return  (Form  990).  Sponsoring  organizations  must  indicate:  (1)  the  average 
amount  of  grants  made  from  donor  advised  funds  during  the  taxable  year  (expressed  as  a 
percentage  of  the  value  of  assets  held  in  such  funds  at  the  beginning  of  the  taxable  year),  and  (2) 
whether  the  organization  has  a  policy  with  respect  to  donor  advised  funds  relating  to  the 
frequency  and  minimum  level  of  distributions  from  donor  advised  funds.  The  sponsoring 
organization  must  include  with  its  return  a  copy  of  any  such  policy. 

Effective  Date 


The  proposal  is  effective  for  returns  filed  for  taxable  years  beginning  after  December  31, 

2017. 


Sec.  60.3.3(k). 
Sec.  508(0. 
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JOINT  COMMITTEE  ON  TAXATION 
November  3,  2017 
JCX-49-17 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN’S  AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  TO  H.R.1, 

WE  "TAX  CUTS  AND  JOBS  ACT," 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS  ON  NOVEMBER  6,  2017 


Calendar  Year  2019 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAX^ 
UND^ 

Tax  Rate  (4) 

lls#- 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

.  gsi^ai  S  ‘ 

Percent 

Less  than  $10,000 . 

-$557 

-7.9% 

$7.0 

0.2% 

$6.5 

0.2%* 

9.1% 

8.4% 

$10,000  to  $20,000 . 

-$2,435 

(5) 

-$2.4 

-0.1% 

-$4.8 

-0.2%l 

;  -Q.T%  1 

-1.4% 

$20,000  to  $30,000 . 

-$3,001 

-13.6% 

$22.1 

0.7% 

$19.1 

O.S% 

'  3.9% 

3.4% 

$30,000  to  $40,000 . 

-$4,181 

-8.9% 

$47.0 

1 .5% 

$42.8 

i  7.9% 

7.2% 

$40,000  to  $50,000 . 

-$5,532 

-8.2% 

$67.3 

2.1% 

$61.7 

2.0% 

10.9% 

10.0% 

$50,000  to  $75,000 . 

-$20,921 

-7.9% 

$265.3 

8.2% 

$244.4 

8.0% 

14.8% 

13.6% 

$75,000  to  SI 00,000 . 

-$19,483 

-7.0% 

$279.5 

8.7% 

$260.1 

8.6% 

17.0% 

15.8% 

$100,000  to  $200,000 . 

-$57,066 

-6.1% 

$939.8 

29.1% 

$882.7 

29.1% 

20.9% 

19.6% 

$200,000  to  $500,000 . 

-$26,446 

-3.7% 

$724.3 

22.4% 

$697.8 

23.0% 

26.4% 

25.3% 

$500,000  to  $1,000,000... 

-$10,912 

-4.3% 

$254.7 

7.9% 

$243.8 

8.0% 

30.9% 

29-4%: 

$1,000,000  and  over . 

-$41,557 

-6.7% 

$624.1 

19.3% 

$582.5 

19.2% 

32.5% 

Total,  All  Taxpayers . 

-$192,092 

-5.9% 

$3,228.7 

100.0% 

$3,036.7 

100.0% 

20.7% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1)  This  table  is  a  distributional  analysis  of  the  propoifal  In  revenue  table  JCX-47-17,  excluding  the  follov/ing  sections  under  I.  Tax  Reform  for  Individuals:  B.2.C., 
C.2..  C.3.,  E.1.-  E.6.,  F.1  -  F.6..  and  H. 

(2)  The  income  concept  used  to  place  tax  reborns  into  ipcorrie  catsgerie^  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance.  [3]  employer  share  of  FICA  tax,  [4]  v/orker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  {9}  excluded  iiicoms  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  incctrie  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 

Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  v/kh  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$2,412  billion  to  -$4,848  billion. 
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JOINT  COMMITTEE  ON  TAXATION 
November  3,  2017 
JCX-49-17 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN’S  AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  TO  H.R.1, 

WE  "TAX  CUTS  AND  JOBS  ACT," 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS  ON  NOVEMBER  6,  2017 


Calendar  Year  2021 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$422 

-6.1% 

$6.9 

0.2% 

$6.5 

0.2% 

8.2% 

7.7% 

$10,000  to  $20,000 . 

-$2,084 

(5) 

-$4.9 

-0.1% 

-$7.0 

-0.2% 

-1 .4% 

-1.9% 

$20,000  to  $30,000 . 

-$2,636 

-1 1 .7% 

$22.5 

0.6% 

$19.9 

0.6% 

3.7% 

3.3% 

$30,000  to  $40,000 . 

-$3,695 

-7.7% 

$47.7 

1 .4% 

$44.0 

1 .3% 

7.6% 

7.0% 

$40,000  to  $50,000 . 

-$5,281 

-7.2% 

$73.7 

2.1% 

$68.4 

2.1% 

10.9% 

10.1% 

$50,000  to  $75,000 . 

-$20,189 

-7.1% 

$283.4 

8.1% 

$263.3 

7.9% 

14.7% 

13.6% 

$75,000  to  SI 00,000 . 

-$18,029 

-6.0% 

$300.3 

8.6% 

$282.3 

8.5% 

16.8% 

15.8% 

$100,000  to  $200,000 . 

-$51,751 

-5.1% 

$1,017.6 

29.1% 

$965.8 

29.0% 

20.9% 

19.8% 

$200,000  to  $500,000 . 

-$18,670 

-2.3% 

$799.8 

22.9% 

$781.1 

23.4% 

26.5% 

25.8% 

$500,000  to  $1,000,000... 

-$7,806 

-2.8% 

$279.4 

8.0% 

$271.6 

8.1% 

31 .0% 

30.1% 

$1,000,000  and  over . 

-$33,346 

-5.0% 

$671.8 

19.2% 

$638.5 

19.1% 

32.4% 

30.7% 

Total,  All  Taxpayers . 

-$163,909 

-4.7% 

$3,498.3 

100.0% 

$3,334.4 

100.0% 

20.7% 

19.7% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1)  This  table  is  a  distributional  analysis  of  the  propoifal  In  revenue  table  JCX-47-17,  excluding  the  follov/ing  sections  under  I.  Tax  Reform  for  Individuals:  B.2.C., 
C.2..  C.3.,  E.1.-  E.6.,  F.1  -  F.6..  and  H. 

(2)  The  income  concept  used  to  place  tax  reborns  into  ipcorrie  catsgerie^  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance.  [3]  employer  share  of  FICA  tax,  [4]  v/orker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  {9}  excluded  iiicoms  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  incctrie  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 

Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  v/kh  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$4,888  billion  to  -$6,972  billion. 
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JOINT  COMMITTEE  ON  TAXATION 
November  3,  2017 
JCX-49-17 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN’S  AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  TO  H.R.1, 

WE  "TAX  CUTS  AND  JOBS  ACT," 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS  ON  NOVEMBER  6,  2017 


Calendar  Ymf  2023 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

$100 

1 .6% 

$6.4 

0.2% 

$6.5 

0.2% 

7.0% 

7.1% 

$10,000  to  $20,000 . 

$638 

(5) 

-$5.0 

-0.1% 

-$4.4 

-0.1% 

-1 .3% 

-1.1% 

$20,000  to  $30,000 . 

$1,170 

4.7% 

$24.7 

0.7% 

$25.8 

0.7% 

3.7% 

3.9% 

$30,000  to  $40,000 . 

$653 

1 .3% 

$51.0 

1 .4% 

$51.7 

1 .4% 

7.6% 

7.7% 

$40,000  to  $50,000 . 

-$300 

-0.4% 

$80.9 

2.1% 

$80.6 

2.2% 

10.8%  1 

$50,000  to  $75,000 . 

-$6,359 

-2.1% 

$305.2 

8.1% 

$298.8 

8.0% 

14.6%  ! 

$75,000  to  SI 00,000 . 

-$4,475 

-1 .4% 

$325.9 

8.6% 

$321.4 

8.6% 

16.6%  { 

$100,000  to  $200,000 . 

-$17,442 

-1 .6% 

$1,103.4 

29.3% 

$1,086.0 

29.0% 

20.8%  1 

$200,000  to  $500,000 . 

$3,405 

0.4% 

$863.6 

22.9% 

$867.0 

23.2% 

26.5% 

$500,000  to  $1,000,000... 

$744 

0.3% 

$297.6 

7.9% 

$298.3 

8.0% 

30.8% 

$1,000,000  and  over . 

-$8,885 

-1 .2% 

$717.5 

19.0% 

$708.7 

18.9% 

32.2%  1 

1  1  .  .1* 

Total,  All  Taxpayers . 

-$30,752 

-0.8% 

$3,771.1 

100.0% 

$3,740.3 

100.0% 

20.5%  I 

1 1  I  I 

<  ».'a-  •’ 


k 


» >  < 

t 


n 


Detail  may  not  add  to  total  due  to  rounding. 


’  L  »'  *  'a 
! ) 


..1, . 


.1 


(1)  This  table  is  a  distributional  analysis  of  the  propoijal  In  revenue  table  JCX-47-17,  excluding  the  follov/ing  sections  under  I.  Tax  Reform  for  Individuals:  B.2.C., 


C.2..  C.3.,  E.1.-  E.6.,  F.1  -  F.6..  and  H. 

(2)  The  income  concept  used  to  place  tax  reborns  into  ipctirrie  catsgerie^  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance.  [3]  employer  share  of  FICA  tax,  [4]  v/orker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  {9}  excluded  incoms  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  incctne  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 
Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  v/kh  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  increase  from  -$5,044  billion  to  -$4,406  billion. 
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JOINT  COMMITTEE  ON  TAXATION 
November  3,  2017 
JCX-49-17 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN'S  AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  TO  H.R.1, 

THE  "TAX  CUTS  AND  JOBS  ACT," 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  WAYS  AND  MEANS  ON  NOVEMBER  6,  2017 


Calendar  Ymf  2025 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$80 

-1 .4% 

$5.9 

0.1% 

$5.8 

0.1% 

5.8% 

5.7% 

$10,000  to  $20,000 . 

$268 

(5) 

-$4.7 

-0.1% 

-$4.4 

-0.1% 

-1.1% 

-1.1% 

$20,000  to  $30,000 . 

$1,070 

3.9% 

$27.2 

0.7% 

$28.3 

0.7% 

3.8% 

4.0% 

$30,000  to  $40,000 . 

$388 

0.7% 

$53.7 

1 .3% 

$54.1 

1 .3% 

7.5% 

7.6% 

$40,000  to  $50,000 . 

-$679 

-0.8% 

$88.0 

2.2% 

$87.3 

2.2% 

10.9% 

10.8% 

$50,000  to  $75,000 . 

-$8,103 

-2.5% 

$328.1 

8.0% 

$320.0 

7.9% 

14.5% 

14.1% 

$75,000  to  SI 00,000 . 

-$6,128 

-1 .7% 

$350.6 

8.6% 

$344.4 

8.6% 

16.5% 

16.2% 

$100,000  to  $200,000 . 

-$23,309 

-1 .9% 

$1,197.4 

29.3% 

$1,174.1 

29.1% 

20.7% 

20.3% 

$200,000  to  $500,000 . 

-$2,228 

-0.2% 

$943.3 

23.1% 

$941.0 

23.4% 

26.5% 

26.4% 

$500,000  to  $1,000,000... 

-32,883 

-0.9% 

$321.5 

7.9% 

$318.6 

7.9% 

30.8% 

30.5% 

$1,000,000  and  over . 

-$21,694 

-2.8% 

$780.2 

19.1% 

$758.5 

18.8% 

32.1% 

31 .2% 

Total,  All  Taxpayers . 

-$63,379 

-1.5% 

$4,091.1 

100.0% 

$4,027.7 

100.0% 

20.5% 

20.2% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1)  This  table  is  a  distributional  analysis  of  the  propoifal  In  revenue  table  JCX-47-17,  excluding  the  follov/ing  sections  under  I.  Tax  Reform  for  Individuals:  B.2.C., 
C.2..  C.3.,  E.1.-  E.6.,  F.1  -  F.6..  and  H. 

(2)  The  income  concept  used  to  place  tax  reborns  into  ipcorrie  catsgerie^  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance.  [3]  employer  share  of  FICA  tax,  [4]  v/orker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  {9}  excluded  iiicoms  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  incctrie  tax  (indudihg  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 

Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  v/iih  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  increase  from  -$4,664  billion  to  -$4,397  billion. 
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JOINT  COMMrrfEE  ON  TAXATION 
November  3,  2017 
JCX-49-17 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN'S  AMENDMENT  iN  THEMmSlE  OF  A  SUBSTITUTE  TO  H.R.1, 

THE  "TAX  CUTS  AND  JOES  AC  I,® 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  WAYS  SI^S  ON  NOVEMBER  6,  2017 

Calendar  Year  2027 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$518 

-9.9% 

$5.2 

0.1% 

$4.7 

0.1% 

4.7% 

4.2% 

$10,000  to  $20,000 . 

-$726 

(5) 

-$3.4 

-0.1% 

-$4.1 

-0.1% 

-0.8% 

-1 .0% 

$20,000  to  $30,000 . 

$431 

1 .4% 

$31.4 

0.7% 

$31.8 

0.7% 

4.1% 

4.1% 

$30,000  to  $40,000 . 

-$443 

-0.7% 

$59.4 

1 .3% 

$59.0 

1 .4% 

7.6% 

7.6% 

$40,000  to  $50,000 . 

-$1,902 

-1 .9% 

$98.0 

2.2% 

$96.1 

2.2% 

1 1 .0% 

10.8% 

$50,000  to  $75,000 . 

-$11,501 

-3.3% 

$352.2 

7.9% 

$340.7 

7.9% 

14.5% 

14.0% 

$75,000  to  $100,000 . 

-$9,545 

-2.5% 

$380.3 

8.6% 

$370.8 

8.6% 

16.3% 

15.9% 

$100,000  to  $200,000 . 

-$34,747 

-2.7% 

$1,302.4 

29.3% 

$1,267.6 

29.3% 

20.7% 

20.1% 

$200,000  to  $500,000 . 

-$12,881 

-1 .3% 

$1,026.5 

23.1% 

$1,013.6 

23.4% 

26.6% 

26.2% 

$500,000  to  $1,000,000.. 

-$7,337 

-2.1% 

$345.7 

7.8% 

$338.3 

7.8% 

30.8% 

30.1% 

$1,000,000  and  over . 

-$36,617 

-4.3% 

$848.7 

19.1% 

$812.0 

18.8% 

32.1% 

30.6% 

Total,  All  Taxpayers . 

-$113,787 

-2.6% 

$4,446.4 

100.0% 

$4,330.6 

100.0% 

20.5% 

20.0% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1 )  This  table  is  a  distributional  analysis  of  the  proposal  in  revenue  table  JCX-47-17,  excluding  the  follov/ing  sections  under  I.  Tax  Reform  for  Individuals:  B.2.C., 
C.2..  C.3.,  E.1.-  E.6.,  F.1  -  F.6..  and  H. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]',fti^^3^j3|jfer  contributions  for  health  plans  and  life  insurance,  [3]  employer  share  of  FICA  tax,  [4]  v/orker's  compensation, 

[5]  .bi^^^ble  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  lbcftvk»!iial  share  of  business  taxes,  and  [9]  excluded  income  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  income  ta,x  (Including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 

Individuals  who  are  dependents  cf  ®ther  taxpayers  and  taxpayers  with  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  eff^efe.  • ,  « 

(4)  The  average  tax  rate  is  equal taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -33.415  billion  to  -34.141  billion. 

(6)  Less  than  0.05%. 
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JOI>rr  COMMITTEE  ON  TAXATION 
November  3,  2017 
JCX-49-17 

COMPONENTS  OF  THE  DISTRIBUTION  EFFECTS  OF 
THE  CHAIRMAN'S  AMENDMENT  IN  THE  NATURE  OF  A  SUBSTITUTE  TO  H.R.I, 

THE  'TAX  CUTS  AND  JOBS  ACT," 


of  Individual  Tax  Side  of  the  Proposal 


INCOME  CATEGORY 

CHANGE  IN  FEDERAL  TAXES  ($  millions) 

2019 

2021 

2023 

2025 

2027 

Less  than  $10,000 . 

-$287 

-$252 

-$118 

-$120 

-$315 

$10,000  to  $20,000 . 

-$1,817 

-$1,731 

-$134 

$111 

-$189 

$20,000  to  $30,000 . 

-$2,314 

-$2,136 

$782 

$1,235 

$1,444 

$30,000  to  $40,000 . 

-$3,278 

-$3,027 

$347 

$699 

$857 

$40,000  to  $50,000 . 

-$4,393 

-$4,383 

-$496 

-$158 

-$106 

$50,000  to  $75,000 . 

-$17,046 

-$17,139 

-$6,622 

-$6,151 

-$5,607 

$75,000  to  $100,000 . 

-$14,690 

-$14,377 

-$4,642 

-$3,853 

-$2,930 

$100,000  to  $200,000 . 

-$39,491 

-$38,341 

-$17,695 

-$14,944 

-$11,179 

$200,000  to  $500,000 . 

-$8,643 

-$5,738 

$1,076 

$4,183 

$7,190 

$500,000  to  $1,000,000 . 

-$2,794 

-$2,280 

-$1,687 

-$1,150 

-$74 

$1 ,000,000  and  over . 

-$18,914 

-$19,379 

-$18,877 

-$19,916 

-$20,550 

Total,  All  Taxpayers . 

-$113,667 

-$108,784 

-$48,068 

-$40,065 

-$31,460 

Distribution  of  Business  Side  of  the  Proposal 


CHANGE  IN  FEDERAL  TAXES  ($  millions) 

INCOME  CATEGORY 

2019 

2021 

2023 

2025 

2027 

Less  than  $10,000 . 

-$270 

-$170 

$218 

$40 

-$203 

$10,000  to  $20,000 . 

-$618 

-$353 

$773 

$156 

-$538 

$20,000  to  $30,000 . 

-$687 

-$500 

$388 

-$165 

-$1,013 

$30,000  to  $40,000 . 

-$903 

-$668 

$307 

-$310 

-$1,300 

$40,000  to  $50,000 . 

-$1,139 

-$898 

$196 

-$521 

-$1,795 

$50,000  to  $75,000 . 

-$3,875 

-$3,050 

$263 

-$1,952 

-$5,894 

$75,000  to  $100,000 . 

-$4,794 

-$3,652 

$167 

-$2,275 

$100,000  to  $200,000 . 

-$17,575 

-$13,410 

$253 

-$8,365 

$200,000  to  $500,000 . 

-$17,803 

-$12,933 

$2,329 

-$6,412 

-$20,071 

$500,000  to  $1,000,000 . 

-$8,118 

-$5,526 

$2,431 

-$1,732 

-$7,263 

$1 ,000,000  and  ov'iK;^j^&S4. 

-$22,643 

-$13,966 

$9,992 

-$1,778 

-$16,067 

Total,  All  Taxpayei>„:.„.:w 

-$78,425 

-$55,125 

$17,316 

-$23,314 

-$84,327 

Distribution  of  the  Proposal 


INCOME  CATEGORY 

CHANGE  IN  FEDERAL  TAXES  ($  millions) 

2019 

202,1 

2023 

2025 

2027 

Less  than  $10,000 . 

-$557 

-$422 

$100 

-$80 

-$518 

$10,000  to  $20,000 . 

-$2,435 

-$2,084 

$638 

$268 

-$726 

$20,000  to  $30,000 . 

-$3,001 

-$2,636 

$1,170 

$1,070 

$431 

$30,000  to  $40,000 . 

-$4,181 

-$3,S95 

$353 

$388 

-$443 

$40,000  to  $50,000 . 

-$0,532 

-$5,281 

-$300 

-$679 

-$1,902 

$50,000  to  $75,000 . 

-$20,921 

$20,189 

$6,359 

-$8,103 

-$1 1 ,501 

$75,000  to  $100,000 . 

-$19,483 

-$18,029 

-$4,475 

-$6,128 

-$9,545 

$100,000  to  $200,000 . 

$57,065 

-$51,751 

-Si  7,442 

-$23,309 

-$34,747 

$200,000  to  $500,000 . 

-$26,446 

-$1 8,570 

$3,405 

-$2,228 

-$12,881 

$500,000  to  $1,000,000 . 

-$10,912 

-$7,808 

$744 

-$2,883 

-$7,337 

$1 ,000,000  and  over . 

-$41,557 

-$■33,345 

48.885 

-$21,694 

-$36,617 

Total,  All  Taxpayers . 

-$192,093 

-$163,309 

-$30,752 

-$63,379 

-$115,787 

Source:  Joint  Committee  on  Taxation 
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Senator  Johnson's  tax  r 


From:  "Mcliheran,  Patrick  (Ron  Johnson)"  <pt0trl!ck^mc!lh©ran@ronjohnson.senate.gov> 

To:  "Kowalski,  Daniel"  <danie!., k0wajski@treasut7.gov> 

Date:  Sat,  04  Nov  2017  12:36:33  -0400 

Attachments:  tax  reform  analysis  171104,pdf  (10Q.55  kE) 


Dan,  Senator  Johnson  asked  that  I  forward  to  you  his  one-page  analysis,  which  is  attached.  He 
sent  it  this  morning  to  every  Republican  senator. 

Pat. 

Patrick  Mcliheran 

Senior  communications  and  policy  adviser 
Senator  Ron  Johnson 
328  Hart  Senate  Office  Building 
Washington,  DC  20510 
(202) 228-6958 


Dear  Colleagues,  -  . 

I’ve  attached  a  one  page  analysis/summary  of  the  JCT  score  of  jiss  Hoise  Tax  Reform  Plan. 

I’ve  highlighted  the  provisions  with  significant  deficit  impacts,  sKl  mU^ily  grouped  them  by 
their  impact  on:  1)  Middle  Class  taxpayers;  2)  Higher  Income  taxpayers;  and  3)  Businesses. 

I’ve  also  included  two  scores  on  my  Corporate  Tax  plan  (best  and  worst  case  scenarios)  for 
comparison  purposes.  I  sincerely  hope  the  Senate  will  give  my  plan  serious  consideration.  I’m 
happy  to  provide  additional  information  and  answer  any  questions  you  might  have.  Ron 
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House  tax  plan 


Individual  taxes  dollars  in  billions 


provision 

revenue  +(-) 

Tax  rate  changes 

(1,089) 

Repeal  personal  exempt 

1,568 

Increase  standard  deduc 

(913) 

Child  tax  credit  increase 

(640) 

subtotal 

15 

Repeal  itemized  deducts 

1,253 

Misc  other  changes 

207 

Middle  class  tax  increase 

386 

Repeal  AMT 

(695) 

Estate  and  gift  tax 

(172) 

High  income  net  tax  decrease 

(867) 

totalr^ofe,  individual  tax  reform 

(481) 

Business  taxes 

dollars  in  billions 

provision 

revenue  +(-) 

Corporate  rate  cut 

(1,462) 

Pass-through  cut 

(448) 

Limit  interest  deduct 

172 

Modify  net  oper  loss 

156 

repeal  production  deduct 

95 

foreign  &  tax  exempt  modify 

288 

Other  biz  tax  modify 

193 

total,  business 

(1,006) 

total  deficit  score 

(1,487) 

Johnson  corporate  tax  proposal 

dollars  in  billions 

provision 

revenue  +(-) 

Best  case 

Worst  case 

scenario 

scenario 

C-corps  treated  as  pass-throughs 

(216) 

(467) 

25%  backup  withholding 

House  expansion  of  full 

(716) 

(1,361) 

expensing  (JCT) 

(11) 

(11) 

Repeal  corporate  tax  expends 

797 

714 

Repeal  defer  of  foreign  income 

408 

408 

Deemed  repatriation 

260 

138 

Total  corporate  tax  reform  score 

522 

(579) 

Scores  are  from  Tax  Foundation  and  Joint  Committee  on  Taxation 
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Re:  JCT  Docs 

From:  "Angus,  Barbara"  <barbara.angus@mail.house.gov> 

To:  "Muzinich,  Justin"  <justin.muzinich@treasury,gov> 

Date:  Sun.  05  Nov  2017  00:53:22  -0400 

)Sorry  for  delay.  Buried  in  email  today. 

Please  let  me  know  if  you  have  further  questions.  And  enjoy  the  weekend! 

Barbara  M.  Angus 
Chief  Tax  Counsel 
Committee  on  Ways  and  Means 
202.225.5522 


From:  "Justin.Muzinich@treasurv.gov"  <Justin.Muzinich@treasurv.gov> 
Date:  Saturday, 

To:  Shahira  Knight  "Angus,  Barbara" 

<Barbara.Angus@mail.house.gov> 

Subject:  Re:  JCT  Docs 


Thanks  Barbara. 


b(5) 


From:  Angus,  Barbara  <Barbara. Angus @mail.house.gov> 

Date:  November  3,  2017  at  9:52:19  PM  EDT 

To:  Muzinich,  Justin  <Justin. Muzinich (5)treasurv.gov>.  Knight,  Shahira  E.  EOP/WHO 
<Shahira.E.Knight(S)who.eoD.gov> 

Subject:  JCT  Docs 

Wanted  to  make  sure  you  see  these  new  documents  from  JCT  -  distribution  analysis  and  technical  explanation 

Barbara  M.  Angus 

Chief  Tax  Counsel 

Committee  on  Ways  and  Means 

1 136  Longworth  House  Office  Building 

202.225.5522 

barbara.angas@mail.housc.gov 
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RE:  Senator  Johnson's  tax  reform  analysis 

From:  "Mcllheran,  Patrick  (Ron  Johnson)"  <patrick_mcilheran@ronjohnson.senate.gov> 

To:  "Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 

Date:  Sun,  05  Nov  2017  07:22:13 -0500 


Very  good.  Thanks! 

Pat 

(202) 228-6958 

From:  Daniel.Kowalski(S)treasu ry.gov  [mailto:Daniel.Kowalski@treasury.gov] 

Sent:  Sunday,  November  5,  2017  7:22  AM 

To:  Mcllheran,  Patrick  (Ron  Johnson)  <Patrick_Mcllheran@ronjohnson. senate. gov> 
Subject:  RE:  Senator  Johnson's  tax  reform  analysis 

It's  already  been  done.  But  will  use  this  one  in  the  future. 


From:  Mcllheran,  Patrick  (Ron  Johnson)  <Patrick  Mcllheran@ronjohnson.senate.gov> 

Date:  November  5,  2017  at  7:20:22  AM  EST 

To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov> 

Subject:  RE:  Senator  Johnson's  tax  reform  analysis 

if  you  do,  how  about  you  forward  tliis  one,  Dan?  Some  tidying-up  of  the  labels  took  place.  The 
numbers  are  the  same,  but  it’ll  be  a  little  easier  to  read. 

Pat 

(202) 228-6958 

From:  Mcllheran,  Patrick  (Ron  Johnson) 

Sent:  Saturday,  November  4,  2017  3:24  PM 

To:  'Daniel.Kowalski@treasury.gov'  <D3niel.l<owalski@treasurv.gov> 

Subject:  RE:  Senator  Johnson's  tax  reform  analysis 

You  most  certainly  may. 

Pat 

(202)  228-6958 

From:  Daniel. Kowalski@trea5urv  gov  [m a ilto: Da niel.Kowalski@treasury.gov] 

Sent:  Saturday,  November  4,  2017  1:21  PM 

To:  Mcllheran,  Patrick  (Ron  Johnson)  <Patrick_Mcllheran@ronjohnson.senate.gov> 

Subject:  Re:  Senator  Johnson's  tax  reform  analysis 

Thanks.  He  brought  up  the  first  part  of  the  analysis  yesterday,  and  mentioned  that  he  was 
going  to  do  the  second.  I'll  take  a  careful  look. 

Can  I  share  with  folks  at  Treasury? 
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From:  Mcliheran,  Patrick  (Ron  Johnson)  <Patrick  IVIcllheran@ronjohnson.senate.gov> 

Date:  November  4,  2017  at  12:36:43  PM  EDT 

To:  Kowalski,  Daniel  <Daniel.l<owalski@treasurv.gov> 

Subject:  Senator  Johnson's  tax  reform  analysis 

Dan,  Senator  Johnson  asked  that  I  forward  to  you  his  one-page  analysis,  which  is  attached.  He 
sent  it  this  morning  to  every  Republican  senator. 

Pat. 

Patrick  Mcllheran 

Senior  communications  and  policy  adviser 
Senator  Ron  Johnson 
328  Hart  Senate  Office  Building 
Washington,  DC  20510 
(202)  228-6958 


Dear  Colleagues. 

I’ve  attached  a  one  page  analysis/summary  of  the  JCT  score  of  the  House  Tax  Refonu  Plan. 

I’ve  highlighted  the  provisions  with  significant  deficit  impacts,  and  roughly  grouped  them  by 
their  impact  on:  1 )  Middle  Class  taxpayers;  2)  Higher  Income  taxpayers;  and  3)  Businesses. 

I’ve  also  included  two  scores  on  my  Corporate  Tax  plan  (best  and  worst  case  scenarios)  for 
comparison  purposes.  I  sincerely  hope  the  Senate  will  give  my  plan  serious  consideration.  I’m 
happy  to  provide  additional  information  and  answer  any  questions  you  might  have.  Ron 
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From: 

To: 

Date: 


"Specht,  Brittan"  <brittan.specht@mail.house.gov> 
"Maloney,  Drew"  <drew.maloney@treasury.gov> 
Sun.  05  Nov  2017  19:51:01  -0500 


b(5) 


Brittan  G.  Specht,  CFA 
Majority  Leader  Kevin  McCarthy 

On  Nov  5,  2017,  at  7:50  PM,  "Drew.Maioney@treasurv.gov"  <Drew.Maioney@treasury.qov>  wrote: 


b(5) 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 
Cell: 

drew.malonev@treasury.gov 


From:  Specht,  Brittan  <Brittan. SDecht@ mail. house. gov> 

Date:  November  5,  2017  at  7:20:09  PM  EST 

To:  Maloney,  Drew  <Drew.Maloney@treasury.gov> 

Subject:  RE: 


From:  Drew.Maloney@treasury.gov  [Drew.Maloney@treasury.gov] 
Sent:  Sunday,  November  05,  2017  6:26  PM 
To:  Specht,  Brittan 

Subject: 


b(5) 


Drew  Maloney 

Assistant  Secretary  of  the  T reasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
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Washington,  DC  20220 
Office:  202-622-1900 


b(6) 


drew.maloney@treasurv.gov 
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Fwd:  Leqislative  Text  of  Chairman's  Amendment 


From:  "DuBose,  Danielle"  <danielle.dubose@mail.house.gov> 

To:  "Bailey,  Bradley"  <bradley.bailey@treasury.gov> 

Date:  Mon,  06  Nov  2017  17:51:14  -0500 

Attachments:  BRADTX_047_xml.pdf  (97.25  kB) 


Danielle  DuBose 


Begin  forwarded  message; 


From:  "DuBose,  Danielle"  <Daaielle.DuBose@rnail  house  .gov> 

Date:  November  6,  2017  at  5:41:37  PM  EST 

To:  WAMR  Tax  FULL  LAs  <WAMRTaxFullLAs(a)mail.house.QOv> 

Subject:  Legislative  Text  of  Chairman's  Amendment 


Hi  all- 

Please  see  attached  for  legislative  text  of  the  Chairman's  Amendment.  Please  let  us  know  if  you  have 
any  questions. 

Best, 

Danielle 


From:  "DuBose,  Danielle"  <Danielle. Du Bose@ mail. house. gov> 

Date:  Monday,  November  6,  2017  at  5:34  PM 

To:  WAMR  Tax  FULL  LAs  <WAMRTax  Full  LAs  (5)  mail,  house.  gov> 

Subject:  Summary  of  Chairman's  Amendment 

Hi  all- 

See  attached  for  summary  of  the  amendment  that  the  Chairman  just  offered. 
Best, 

Danielle 

Danielle  DuBose 

Legislative  Assistant-  Tax  Staff 
Committee  on  Ways  and  Means 
1136  Longworth  HOB 
(202)  225-5522 

danielle.duboscrg  mail.housc.gov 
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Amendment  to  the  Amendment  in  the 
Nature  of  a  Substitute  to  H.R.  1 
Offered  by  Mr.  Brady  of  Texas 


III  section  l()()r){a),  ivdesij^iiate  paragiuphs  (1) 
through  (37)  as  paragraphs  (3)  through  (39),  res])ee- 
tively,  and  insert  before  such  })aragraph  (3)  (as  so  redes¬ 
ignated)  the  following: 


1 

2 

3 

4 

5 

6 
'7 

i 

8 

9 

10 

11 

12 

13 

14 

15 


(1)  Section  32(l))(2)(H)(ii)(II)  is  amended  by 
striking  “  section  1(f)(3)  for  the  calendar  year  in 
which  tlic  taxable  year  begins  determined  by  snb- 
stitiitmg  Njalendar  year  2008’  for  ‘calendar  year 
1992'  in  subparagraph  (B)  thereof”  and  inserting 
‘‘seotioTi  1(e)(2)(A)  for  the  calendar  year  in  which 
the  taxable  year  begins  determined  by  substituting 
‘calendar  year  2008’  for  ‘calendar  year  2016’  in 
clause  (ii)  thereof”. 

(2)  Section  32(,j)(l)(B)  is  amended — 

(A)  in  the  matter  })receding  clause  (i),  by 
striking  “section  1(f)(3)”  and  inserting  “section 
1(e)(2)(A)”, 

(B)  in  clause  (i),  by  striking  “for  ‘calendar 
year  1992’  in  sub])aragra])h  (B)  thereof’  and 
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inserting:  “for  ‘calendar  year  2016’  in  clause 
thereof”,  and 


(ii) 


((’)  in  clause  (ii),  by  striking  “for  ‘calendar 
year  1992’  in  snl)i)araf>:rai)li  (B)  of  sneh  section 
1”  and  insertinjr  “for  ‘calendar  year  2016’  in 
clause  (ii)  tliereof’. 


Pa^e  76,  after  line  20,  insei-t  the  followiiig; 

SEC.  1104.  PROCEDURES  TO  REDUCE  IMPROPER  CLAIMS 
OF  EARNED  INCOME  CREDIT. 

(a)  ClAHIKICATIOX  KE(JAH1)IX(1  Deteh.mi.xatiox  of 
Sklf-e.aiflov.aiext  Ixcome  Which  Is  Theated  as 
Eahxed  Ixco.aie. — Section  82(e)(2)(B)  is  amended  by 
strikiii<>:  “and”  at  the  end  of  elanse  (v),  by  strikiiifi'  the 
period  at  the  end  of  elanse  (^^)  and  insertinf?  “,  and”,  and 
by  addin<>:  at  the  end  the  folkmin**'  new  elanse: 

“(^^i)  in  deterinininfi'  the  tax])ayer’s 
net  earnings  from  self-emphninent  nnder 
subparagraph  (A)(ii)  there  shall  not  fail  to 
he  taken  into  aeeonnt  any  dednetion  which 
is  allowable  to  the  tax])ayer  nnder  this  snh- 
titk”. 

(h)  HEQCiREn  Quahtehly  Kefohtixo  of  Wages 
OF  Ejh’LOYEES. — Section  6011  is  amended  by  addiiifj:  at 
the  end  the  following;  new  snhseetioii: 
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3 

“(i)  Emim.oveh  RKP()HTiN(i  OF  Wa(JES. — EvcMy  ])er- 
soii  ro(iiiirod  to  dediic-t  and  Anthhold  from  an  ein])loyoe  a 
tax  iiiidiM-  section  3101  or  3402  shall  inelnde  on  each  re¬ 
turn  or  statement  submitted  with  res])eet  to  such  tax,  the 
name  and  address  of  such  employee  and  the  amount  of 
wajjes  for  such  emi)loyee  on  which  such  tax  was  Aoth- 
held.”. 

^  (e)  EFFECravE  Date. — 


9 

10 
41 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


"  (1)  In  (iEXEKAE. — Except  as  provided  in  para- 
''  graph  (2),  the  amendments  made  by  this  section 
shrdDapply  to  taxable  years  ending'  after  the  date  of 
the  enaetment  of  this  Act. 

(2)  Hef()HTIX(J. — The  Seeretaiy  of  the  Treas- 
iny,  or  his  designee,  may  delay  the  ai)i)lieation  of  the 
amendment  made  by  subsection  (b)  for  such  period 
as  such  Seeretaiy  (or  designee)  determines  to  be 
reasonable  to  allow  persons  ade(|iiate  time  to  modifS’ 
electronic  (or  other)  systems  to  jiermit  such  jierson 
to  eom])ly  vith  the  reiiuirements  of  .such  amend¬ 
ment. 


SEC.  1105.  CERTAIN  INCOME  DISALLOWED  FOR  PURPOSES 
OF  THE  EARNED  INCOME  TAX  CREDIT. 


(a)  Sfhstaxtiatiox  Kequihe.mext. — Section  32  is 


amended  by  adding  at  the  end  the  following  new  sub¬ 
section: 
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“(ii)  IxcoxsisTEXT  IxcoME  Keportixg. — If  the 
earned  ineonie  of  a  tax])ayer  elaimed  on  a  return  for  jnir- 
poses  of  this  section  is  not  substantiated  by  statements 
or  returns  under  sections  (>051,  (>052,  (>041  (a),  or  OOoOW 
with  respect  to  such  taxi)ayer,  the  Seeretaiy  may  recpiire 
such  taxi)ayer  to  ])r(n'ide  books  and  records  to  substantiate 
such  income,  inehidin«:  for  the  ])iupose  of  ])reventin‘>' 
fraud.”. 

(b)  Ex('lusi()x  of  Uxsuhstaxtiatei)  A.mofxt 
From  Eakxed  Lxoo.me. — Section  32(e)(2)  is  amended  by 
iuiding  at  the  end  the  following  new  subparagraph: 

“(F)  Exolusiox. — In  the  ease  of  a  tax¬ 
payer  \\ith  respect  to  which  there  is  an  incon¬ 
sistency  described  in  subsection  (n)  who  fails  to 
substantiate  .such  iuconsistency  to  the  satisfac¬ 
tion  of  the  Secretary,  the  term  ‘earned  income’ 
shall  not  include  amounts  to  the  extent  of  .such 
inconsisteiKA'.”. 

(c)  EFFE('Tj[\%  Date. — The  amendments  made  by 
this  section  shall  a])])ly  to  taxable  years  ending  after  the 
date  of  the  enactment  of  this  Act. 


Page  138,  strike  line  19,  and  all  that  follows 
through  i)age  139,  line  24,  and  insert  the  following: 
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1  SEC.  1404.  SUNSET  OF  EXCLUSION  FOR  DEPENDENT  CARE 

2  ASSISTANCE  PROGRAMS. 

3  (a)  Ix  (xEXEHAL.-— 129  is  anieiuled  by  adding- 

4  at  the  end  the  tblUnnng:  netY  siibseetion: 

5  “(f)  Tek.mlxatio.x. — Subseetion  (a)  sliall  not  apply 

6  to  taxable  yeai-s  beg:innin«:  after  Deeeinber  31 ,  2022.”. 

7  (b)  Effective  Date. — The  ainendinent  made  by 

8  this  seetion  shall  take  effeet  on  the  date  of  the  enaetinent 

9  ofthisAet. 

Page  24(),  strike  lines  7  through  20,  and  inseiT  the 
follow-ing: 

10  (b)  PONFORMIXG  A.MEXD.MEXT. — Seetion 

11  1231(b)(l)(P)  is  amended  by  inserting-  “a  patent,  inven- 

12  tion,  model  or  desig-n  or  not  patented),  a  seeret 

13  formnla  or  proeess,”  befoi^-’Ti  exvp^Tight”. 

14  (e)  Effective  DateV— The  amendments  made  by 

15  this  section  shall  apply  to  dis])ositions  after  December  31, 

16  2017. 

Page  248,  after  line  3,  insert  the  folkming: 
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1 

SEC.  3314.  RECHARACTERIZATION  OF  CERTAIN  GAINS  IN 

2 

THE  CASE  OF  PARTNERSHIP  PROFITS  INTER¬ 

3 

ESTS  HELD  IN  CONNECTION  WITH  PERFORM¬ 

4 

ANCE  OF  INVESTMENT  SERVICES. 

5 

(a)  Ix  (xEXEKAL. — Part  IV  of  siibchapti'i*  0  of  chap- 

6 

t(M-  1  is  anuMided — 

7 

(1)  by  r(‘dosi<):iiatiiif>:  section  10(>1  as  section 

8 

10()2,  and 

9 

(2)  by  inseidinw;  aftei'  section  lOOO  the  foll(n\in«‘ 

10 

new  section: 

11 

“SEC.  1061.  PARTNERSHIP  INTERESTS  HELD  IN  CONNEC¬ 

12 

TION  WITH  PERFORMANCE  OF  SERVICES. 

13 

“(a)  Ix  (lEXEKAL. — If  one  or  more  aiijilieable  part- 

14 

nership  interests  are  held  by  a  taxpayer  at  any  time  during- 

15 

the  taxable  year,  the  excess  (if  any)  of — 

16 

“(1)  the  tax])ayer’s  net  lonfi-term  eajiital  ^ain 

17 

with  respect  to  such  interests  for  such  taxable  year, 

18 

over 

19 

“(2)  the  taxpayer’s  net  lon«>:-term  capital  »ain 

20 

wth  i-esjiect  to  such  interests  for  such  taxable  year 

21 

computed  by  ai)i)l\nnj>:  ])ara«>rai)hs  (3)  and  (4)  of  sec¬ 

22 

tions  1222  by  substituting;  ‘3  years’  for  ‘1  year’. 

23 

shall  be  treated  as  shoi-t-term  ca})ital  gain. 

24 

“(b)  Special  Rule. — To  the  extent  provided  by  the 

25 

Secretary,  subsection  (a)  .shall  not  ai)i)ly  to  income  or  gain 
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attributable  to  any  asset  not  held  for  ])oi'tfolio  investinent 
on  behalf  of  third  ])arty  investors. 

“(e)  Applk'able  Pahtxehsiiip  Ixtekest. — For 
I)iir})oses  of  this  seetion — 

“(1)  Ix  (JEXEHAE. — Except  as  provided  in  this 
l)araj>7-ai)h  oi-  pai-afn‘ai)h  (4),  the  term  ‘ai)i)licable 
l)artnershii)  interest’  means  any  interest  in  a  ])art- 
nershij)  which,  diivctly  or  indirectly,  is  tran.sferred  to 
(or  is  held  by)  the  tax|)ayer:io  connection  with  Itei 
performance  of  substantial  seiwices  by  the  taxj)ayer, 
or  any  other  related  ])erson,  in  any  a])plicable  trade 
or  business.  The  pixAions  sentence  shall  not  a])])ly  to 

i  . 

an  interest  beld  by  a  person  who  is  em])loyed  by  an¬ 
other  entity  that  Ib  ctmductinf*'  a  trade  or  business 
(other  than  an  ap])licable  trade  or  bu.siness)  and 
only  i)rovides  seiwices  to  such  other  entity. 

“(2)  Ai’PLK’ahle  trade  or  hdsixess. — The 
term  ‘a])|)licable  trade  or  business’  means  activ¬ 
ity  conducted  on  a  regular,  contimums,  and  salMan- 
tial  basis  which,  regardless  of  whether  the  acthity  is 
conducted  in  one  or  more  entities,  consists,  in  whole 
or  in  part,  of — 

“(A)  raisint;  or  retnrnino:  ca})ital,  and 
“(B)  either— 
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“(i)  investin'):  in  (or  (lis])()sinf):  of) 
s])eeified  assets  (or  identitSnn')-  si)eeif]ed  as¬ 
sets  for  sueh  investin')'  or  disposition),  or 
“(ii)  developing  speeified  assets. 

“(:3)  SrE('iFiEi)  ASSET. — The  term  ‘.s])eeitied 
asset’  means  seenrities  (as  defined  in  seetion 
475(e)(2)  without  I'etjard  to  the  last  sentenee  there¬ 
of),  eommodities  (as  defined  in  seetion  475(e)(2)), 
real  estate  held  for  rental  or  investment,  eash  or 
eash  eiiuivalents,  ojitioiis  or  derivative  eontraets  with 
respeet  to  any  of  the  forejjoiii');,  and  an  interest  in 
a  jiartnershi])  to  the  extent  of  the  jiaitnei'shiji’s  jiro- 
])ortionate  interest  in  any  of  the  fore'i'oin'j:. 

“(4)  Exceition's. — The  term  ‘aiijilieahle  jiart- 
nership  interest’  shall  not  inelude — 

“(A)  any  interest  in  a  partnership  direetly 
or  indireetly  held  by  a  eorjioration,  or 

“(B)  any  eajatal  interest  in  the  jiartner- 
ship  whieh  jirmndes  the  taxjiayer  vith  a  ri^ht  to 
share  in  ])artnershi})  eaiiital  eommensnrate 
with — 

“(i)  the  amount  of  eapital  eontributed 
(determined  at  the  time  of  reeeipt  of  sueh 
partnershi])  interest),  or 
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“(ii)  the  value  of  sneh  intei-est  siibjeet 
to  tax  111  icier  seetioii  83  iijioii  the  reeeijit  or 
vestiiif?  of  siieh  interest. 

“(o)  Tgird  party  investor,— The  tc'rin  ‘third 

•I'  ' 

party  investoi*’  means  a  iierson  wlio — 

“(A)  holds  an  interest  in  the  jiartnershi]) 
whieh  does  not  eonstitnte  jirojierty  held  in  eon- 
neetion  vatli  an  ajiiilieahle  trade  or  business; 
and 


“(B)  is  not  (and  has  not  been)  actively  cmi- 
j>:a<>:c‘d,  and  is  (and  was)  not  relatc'd  to  a  pc'rson 
so  enfjajred,  in  (directly  or  indirectly)  jinnidinfi’ 
substantial  seniees  desei'ibed  in  jiara^rajih  (1) 
for  sneh  iiartnership  or  any  aiijilieable  trade  or 
business. 


‘(d)  Transfer  of  Applioahle  Partnership  In¬ 


terest  TO  Related  Person. — 


“(1)  In  OENERAL. — If  a  taxjiayer  transfers  any 
ajiplieable  |)artnei-shi])  interest,  directly  or  indirectly, 
to  a  jierson  related  to  the  taxjiayei',  the  taxjiayer 
shall  ineliule  in  <>:ross  income  (as  short  term  capital 
jrain)  the  c'xeess  (if  any)  of — 

“(A)  so  much  of  the  taxjiayer’s  lon«:-term 
eajiital  «>:ains  vitli  resjieet  to  sneh  interest  for 
sneh  taxable  year  attributable  to  the  sale  or  ex- 
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cilantro  of  any  asset  held  for  not  inoi-e  than  3 
veal's  as  is  allocable  to  such  interest,  over 

“(B)  Biiy  ainonnt  treated  as  short  term 
cajiital  train  under  subsection. {a)  with  respect 
to  the  transfer  of  such  interest. 

“(2)  Related  pehsox. — For  ])uri)oses  of  this 
l)ai'ajri’(ii)h,  a  jiei-son  is  related  to  the  taxjiayer  if — 
“(A)  the  jiei'son  is  a  iiieinber  of  the  tax¬ 
payer’s  family  within  the  meanin<r  of  section 
318(a)(1),  or 

“(B)  the  person  performed  a  seivice  within 
the  curi'ent  calendar  year  or  the  ])recedint>-  three 
calendar  yeai^s  in  any  apiilicable  trade  or  busi¬ 
ness  in  which  or  for  which  the  taxjiayer  ])er- 
formed  a  seivice. 

“(e)  KEPORTiNG. — The  Secretaiy  shall  recpiire  such 
reiiortint*'  (at  the  time  and  in  the  manner  prescribed  by 
the  Secretaiy)  as  is  necessaiy  to  cany  out  the  jmrjio.ses 
of  this  section. 

“(f)  Regulatioxs. — The  Secretaiy  shall  issue  such 
regulations  or  other  <?uidance  as  is  necessary  or  ajipro- 
jiriate  to  cany  out  the  purposes  of  this  section”. 

(b)  (’ooKDiXATiox  With  Section’  83. — Subsection 
(e)  of  section  83  is  amended  by  strikino'  “or”  at  the  end 
of  liara^Taph  (4),  by  strikino;  the  jieriod  at  the  end  of  jiara- 
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1  «Tai)li  (o)  and  insei-tin<>:  or”,  and  l)y  addinfj;  at  the  end 

2  the  tbilowino:  new  i)arafri‘a])h: 

3  “(())  a  transfer  of  an  ai)plieal)le  })ai'tnership  in- 

4  terest  to  wliieh  seetion  lOhl  applies.”. 

5  (e)  Clerical  Amendment. — The  table  of  seetions 

6  for  jiart  IV  of  snhehaiMer  ()  of  ehajitei-  1  is  amended  by 

7  sti’ikin<r  the  item  I’elatinw;  to  lOGl  and  insertin«:  the  fol- 

8  l(m'in«'  ikav  items: 

“Sw.  l’artiu*rslii|)  iiitcivsts  held  in  eonnwtion  with  perfornianee  of  seiw- 

iees. 

“Sw.  1()()2.  Cross  i-efereiiees.”. 

9  (d)  Effective  Date. — The  amendments  made  by 

10  this  seetion  shall  ajtply  to  taxable  years  befrinninf*'  after 

1 1  Deeember  31,  2017. 

Pajre  309,  after  line  21,  insert  the  followinji;: 

1 2  SEC.  3804.  TREATMENT  OF  QUALIFIED  EQUITY  GRANTS. 

13  (a)  In  (lENEHAL. — 

14  (1)  Election  to  defer  int'o.me. — Seetion  83 

15  is  amended  by  addin*;  at  the  end  the  folltmin*;’  new 

16  snbseetion: 

17  “(i)  Qualified  Equity  (Jrants. — 

18  “(1)  In  general. — For  iturpo.ses  of  this  snb- 

19  title,  if  (iiialified  stock  is  transferred  to  a  (pialified 

20  em])loyee  who  makes  an  election  vith  res])eet  to  sneh 

21  stock  under  this  snbseetioD — 
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‘‘(A)  except  as  i)r(nn(led  in  siil)])araj>:ra])h 
(B),  no  amount  shall  be  inehuled  in  ineoine 
under  snhseetion  (a)  for  the  first  taxable  year 
ill  whieh  the  rights  of  the  employee  in  sneh 
stock  are  transferable  or  are  not  subject  to  a 
substantial  risk  of  foifeitnre,  whiehever  is  aj)])!!- 
eable,  and 

“(B)  an  anioniit  eijiial  to  the  aiiioniit 
whieh  would  he  iiieliuU'd  in  iiieome  of  the  em¬ 
ployee  under  snhseetion  (a)  (determiiu'd  without 
re«:ard  to  this  snhseetion)  shall  he  inehuled  in 
iiieome  for  the  taxable  year  of  the  eiiijiloyee 
whieh  inelndes  the  earliest  of — 

“(i)  the  first  date  sneh  (pialified  stock 
heeomes  transferable  (inelndiii*;  transfer¬ 
able  to  the  enijiloyer), 

“(ii)  the  date  the  employee  first  he¬ 
eomes  an  excluded  emiiloyee, 

“(iii)  the  fimt  date  on  whieh  any  stock 
of  the  eoiporation  whieh  issued  the  (|nali- 
fied  stock  heeomes  readily  tradable  on  an 
established  securities  market  (as  deter¬ 
mined  by  the  Seeretaiy,  hut  not  inehidin«’ 
any  market  unless  sneh  market  is  recog¬ 
nized  as  an  established  seenrities  market 


g;\VHLC\1 10617\1 10617.356.xml  (679683113) 

NoL^’B^Q;]  23115  (4:37  p.m.)  TREAS-1 7-031 3-1-000336 


G:\M\1 5\BR  ADTX\BR  ADTX_047.XML 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


13 

by  tlio  Sec-retaiy  for  ])iir])()sos  of  a  ])r(nn- 
sioii  of  this  title  other  than  this  snb- 
seetion), 

“(iv)  the  (late  that  is  5  yeai-s  after  the 
first  (late  the  rights  of  the  eini)l()y('e  in 
siieh  stock  are  transferable  or  are  not  sub¬ 
ject  to  a  substantial  risk  of  forfeithttv 
whichever  occurs  earlier,  or 

“(v)  the  (late  on  which  the  einployi'c 
revokes  (at  such  time  and  in  such  manner 
as  the  S('eretary  may  provide)  the  eU'ction 
under  this  subsection  vith  respect  to  such 
stock. 

“(2)  Quaufiki)  stock. — 

“(A)  Ix  (iEXERAL. — For  purjMKses  of  this 
subsection,  the  term  kiualified  stock’  means, 
with  resp(*et  to  any  (lualified  employee,  any 
stock  in  a  corporation  which  is  the  emjiloyer  of 
such  em])l()yee,  if — 

“(i)  such  stock  is  reeeiv(j4^/ 

“(I)  ill  eonneetion  with  the  exer¬ 
cise  of  an  option,  or 

‘‘(II)  in  settlement  of  a  restricted 
stock  unit,  and 
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“(ii)  such  ()])ti()ii  or  restricted  stock 
unit  was  ])r(nndcd  by  the  coiporatioii — 

“(I)  ill  coiiiicctioii  with  the  pcr- 
tbriiiaiicc  of  senices  as  an  employee, 
and 

“(11)  (hiriii«:  a  calendar  year  in 
which  such  coiporation  was  an  elifdhle 
coiporation. 

“(B)  Limitation. — The  term  ‘(|ualified 
stock’  shall  not  inclnde  any  stock  if  the  em¬ 
ployee  may  sell  such  stock  to,  or  othenvise  re¬ 
ceive  casfT  in  lieu  of  stock  from,  the  coiporation 
at  the  time  that  the  rights  of  the  emjiloyee  in 
such  stock  first  become  transferable  or  not  sub¬ 
ject  to  a  substantial  ri.sk  of  foifeitiire. 

“((’)  Elioihle  cohi’ohation. — For  pur¬ 
poses  of  subparaf^rajih  (A)(ii)(II) — 

“(i)  lx  (JEXEHAL. — The  term  ‘elifdble 
corporation’  means,  with  resjiect  to  any 
calendar  year,  any  coiporation  if — 

“(I)  no  stock  of  such  corporation 
(or  any  jiredecessor  of  such  corpora¬ 
tion)  is  readily  tradable  on  an  estab¬ 
lished  securities  market  (as  deter¬ 
mined  under  ])araju’a])h  (l)(B)(iii)) 
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(hiriiio;  any  pi’ecediii»:  calendar  year, 
and 

“(II)  sueh  eorporatioii  has  a  writ¬ 
ten  plan  under  wliieh,  in  sneh  eal- 
endar  year,  not  less  than  80  pereent 
of  all  eni])loyees  who  jn'cnide  sendees 
to  sueh  eoipoi'ation  in  tlie  United 
States  {()!•  any  ])ossession  of  the 
United  States)  are  granted  stoek  op¬ 
tions,  or  restrietc'd  stoek  units,  with 
the  same  riplits  and  privilefjes  to  re- 
eeive  (|ualified  stoek. 

“(ii)  Same  hkjiits  axd  phivi- 
EEdEK. — Foi-  puiposes  of  elause  (i)(ll) — 
“(I)  exee))t  as  ))rovided  in  suh- 
elauses  (II)  and  (III),  the  determina¬ 
tion  of  rifjhts  and  privilejjes  with  re- 
si)eet  to  stoek  shall  be  determined  in 
a  similar  manner  as  ])r(nided  under 
seetion  423(1))(5), 

“(II)  em})loyees  shall  not  fail  to 
be  treated  as  haviiifi:  the  same  rights 
and  privileges  to  reeeive  (lualified 
stoek  solely  beeause  the  number  of 
shares  available  to  all  eni])loyees  is  not 
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eciiial  in  amount,  so  lono;  as  the  nmn- 
])er  of  shares  available  to  eaeh  em¬ 
ployee  is  more  than  a  de  minimis 
amount,  and 

“(III)  rights  and  privileji’es  with 
res])eet  to  the  exereise  of  an  o])tion 
shall  not  he  treated  as  the  same  as 
ri«:hts  and  ])ri^^le^>:es  with  i‘es])eet  to 
the  settlement  of  a  restrietc'd  stoek 
unit. 

“(iii)  Employkk. — For  purposes  of 
elause  (i)(ll),  the  tei-m  ‘em])loyee’  shall  not 
inehide  any  employee  deserihed  in  seetion 
4980K(d){4)  or  any  exehided  em])loyee. 

“(iv)  SpKC’IAL  hulk  for  ('ALEXI)AH 
YEARS  HEFORE  2018. — In  the  ease  of  any 
ealendar  year  befjinninf*:  before  Jannaiy  1, 
2018,  elaiise  (i)(II)  shall  he  ai)])lied  with¬ 
out  i-ej^ard  to  whether  the  rif>:hts  and  jirhi- 
le^es  ^^^th  res])eet  to  the  (inalified  stoek  are 
the  same. 

“(3)  Qualified  employee;  excluded  em¬ 
ployee. — For  purposes  of  this  .subseetion — 

“(A)  Ix  OEXERAL. — The  term  ‘(|nalified 
einjiloyee’  means  any  indi^^dnal  who — 
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“(i)  is  not  an  oxohuled  eni])l()yoo,  and 
“(ii)  ajnvos  in  the  election  made 
under  this  subsection  to  meet  such  re(|uire- 
ments  as  determined  by  the  Seeretaiy  to 
he  neeessaiy  to  ensure  that  the  with¬ 
holding;  ivciuirements  of  the  eoiporation 
under  ehai)tei‘  24  with  res])eet  to  the  (|uali- 
fied  stock  are  met. 

“(B)  Excludki)  kmplovee. — The  term 
‘excluded  employee’  means,  with  res|)eet  to  any 
corporation,  any  individual — 

“(i)  who  was  a  l-))ereent  ovTier  (with¬ 
in  the  meaning;  of  section  41  ()(i)(l )(B)(ii)) 
at  any  time  during;  the  10  ])reeedin‘>-  cal¬ 
endar  years, 

“(ii)  who  is  or  has  been  at  any  j)i’ior 
time — 

“(1)  the  chief  executive  officer  of 
such  eoiporation  or  an  indi^^dual  aet- 
inj;  in  such  a  eajiaeity,  or 

“(II)  the  chief  finaneial  officer  of 
such  corporation  or  an  individual  aet- 
in<;  in  such  a  capacity, 

“(iii)  Avho  bears  a  relationshi])  de¬ 
scribed  in  section  318(a)(1)  to  any  indi- 
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\ndiuil  described  bi  siibeUuise  (1)  or  (11)  of 
clause  (ii),  or 

“(iv)  who  has  hccii  for  any  of  the  10 
prcccdin<>:  taxable  years  one  of  the  4  hif>:h- 
est  compensated  officers  of  such  corpora¬ 
tion  determined  nith  resjieet  to  eaeli  sneh 
taxable  year  on  the  basis  of  the  share¬ 
holder  disclosure  rules  for  eomjiensation 
under  the  Securities  Exehan<ie  Act  of  1934 
(as  if  sneli  rules  apjilied  to  sneh  corpora¬ 
tion). 

“(4)  Election’. — 

“(A)  Tlme  eoh  .makix(J  election. — An 
election  nith  respect  to  qualified  .stock  .shall  he 
made  iintler  this  snhseetion  no  later  than  30 
days  after  the  first  time  the  ri«>hts  of  the  em¬ 
ployee  in  sneh  stock  are  transferable  or  are  not 
subject  to  a  .substantial  ri.sk  of  forfeiture, 
whiehever  oeenrs  earlier,  and  shall  he  made  in 
a  manner  similar  to  the  manner  in  which  an 
election  is  made  under  snhseetion  (h). 

“(B)  Llmitations. — Xo  election  may  he 
made  under  this  section  with  re.siieet  to  any 
(inalified  stock  if — 
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“(i)  the  (iiuilified  emjdoyee  has  made 
an  eleetion  under  snbseetion  (b)  A\ith  re- 
speet  to  sueh  (|ualitie(l  stoek, 

“(ii)  any  stoek  of  the  eorporation 
whieh  issued  the  (|ualifie(l  stoek  is  readily 
tradable  on  an  established  seeiirities  mar¬ 
ket  (as  determined  under  ])araf>:rai)h 
(l){B){iii))  at  any  time  befoi*e  the  eleetion 
is  made,  or 

“(iii)  sueh  eorporation  purehased  any 
of  its  outstandin**:  stoek  in  the  ealendar 
year  preeediu»:  the  ealendar  year  whieh  in- 
eludes  the  first  time  the  rifjhts  of  the  em- 
ployee  in  sueh  stoek  are  transferable  oi*  are 
not  subjeet  to  a  substantial  risk  of  for¬ 
feiture,  unless — 

“(I)  not  less  than  25  pereent  of 
the  total  dollar  amount  of  the  stoek  so 
purehased  is  deferral  stoek,  and 

“(II)  the  determination  of  whieh 
individuals  from  whom  deferral  stoek 
is  purehased  is  made  on  a  reasonable 
basis. 
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20 

“(C)  DKFINITIONS  AM)  SPECIAL  RULES 

2 

RELATPHJl  TO  LIMITATION  OX  STOCK  HEDEMU- 

3 

TIOXS. — 

4 

“(i)  Deferral  stik'K. — For  pur¬ 

5 

poses  of  this  paragraph,  the  term  ‘deferral 

6 

stock’  means  stoek  A\ith  res])eet  to  whieh 

7 

ail  eleetioii  is  in  effect  under  this  sub¬ 

8 

section. 

9 

“(ii)  Deferral  stock  with  re¬ 

10 

spect  TO  ANY  INDIVIDUAL  NOT  TAKEN 

11 

INTO  ACCOUNT  IF  INDIVIDUAL  HOLDS 

12 

FERRAL  STOCK  WITH  LONGER  DEFERRAL 

13 

PERIOD. — Stock  ))urcha.sed  by  a  coipora- 

14 

tion  from  any  indi\idual  shall  not  be  treat- 

15 

i‘d  as  defen-al  stock  for  purpo.si's  of  clau.se 

16 

(iii)  if  such  individual  (immediately  after 

17 

such  ])urchase)  holds  any  deferral  stock 

18 

with  re.s])ect  to  which  an  election  has  been 

19 

in  effect  under  this  .subsection  for  a  lonf>er 

20 

period  than  the  election  with  i*es])ect  to  the 

21 

stoek  so  i)urchased. 

22 

“(iii)  PUR(TIASE  OF  ALL  OUT¬ 

23 

STANDING  DEFERRAL  STOCK. — The  re- 

24 

{|uirements  of  subclauses  (1)  and  (11)  of 

25 

subpara^-a])h  (D)(iii)  shall  be  treated  as 
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mot  if  the  stock  so  ])nrcliasod  iiiohulcs  all 
of  the  ooiporatioii’s  oiitstaiulin«:  deferral 
stock. 

“(iv)  Kep()HTIX(J. — corporation 
which  has  outstandino;  deferral  stock  as  of 
the  l)c<dnnin<>:  of  any  calendar  year  and 
which  purchases  any  of  its  outstanding' 
stock  diiring  such  calendar  year  shall  in¬ 
clude  (m  itM  return  of  tax  for  the  taxable 
year  in  which,  or  with  which,  such  calendar 
yeai'  ends  the  total  dollar  amount  of  its 
outstanding  stock  so  ])nrehased  during 
such  calendar  year  and  such  other  infor¬ 
mation  as  the  Seeretaiy  may  re(|nire  for 
))nrposes  of  admini.stering  this  paragraph, 
“(o)  COXTHOLLEI)  (JHOUPS. — For  pniposes  of 
this  subsection,  all  corporations  which  are  members 
of  the  same  controlled  gi'ou))  of  eor])orations  (as  de¬ 
fined  in  section  1563(a))  shall  be  treated  as  one  eor- 
poration. 

“(6)  XOTK'E  HEQTUUE.MEXT. — corporation 
that  transfers  qualified  stock  to  a  (lualified  em})loyee 
shall,  at  the  tirae  that  (or  a  reasonable  period  be¬ 
fore)  an  amount  attributable  to  such  stock  would 
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(but  for  this  subsection)  first  be  ineliulible  in  the 
jn’oss  ineoine  of  sneh  ein])loyee — 

“(A)  certify  to  sneh  einjiloyee  that  sneh 
stock  is  (nullified  stock,  and 

“(B)  notify  siu-h  einployei' — 

“(i)  that  the  einiiloyee  may  elect  to 
defer  income  on  sneh  stock  under  this  sub¬ 
section,  and 

“(ii)  that,  if  the  employee  makes  sneh 
an  electkm — 

“(I)  the  anionnt  of  income  iveog- 
nized  «t  the  end  of  the  deferral  jieriod 
nill  be  based  on  the  value  of  the  stock 
at  the  time  at  which  the  rights  of  the 
emjiloyee  in  sneh  stock  first  heroine 
transferable  or  not  snbjert  to  substan¬ 
tial  risk  of  forfeiture,  notwithstanding 
whethtM-  the  value  of  the  stoe^k  has  de- 
elint'd  during  the  dederral  iicM-iod, 

“(II)  the  anionnt  (jf  siwh  ineoine 
rerognizi'd  at  the  end  of  the  dc'ferral 
period  will  be  snbjex't  to  withholding 
under  sexdicin  .M€l(i)  at  the  rate  de- 
te*rmint‘d  under  sex'tion  34()2(t),  and 
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“(III)  the  resi)()iisil)ilities  of  the 
eni])l()yee  (as  detennined  by  the  See- 
retaiy  under  parafrraph  (3)(A)(ii)) 
with  respeet  to  sueh  withholding.”. 

(2)  Deduction  hy  employer. — Snhseetion  (h) 
of  seetion  83  is  amended  hy  striking;  “or  (d)(2)”  and 
inserting;  “(d)(2),  or  (i)”. 

(h)  WlTlIIIOLDIXO. — 

(1)  Time  of  mttiiiioldino. — Seetion  3401  is 
amended  hy  addin*;  at  the  end  the  followin*;-  lunv 
snhseetion: 


‘(i)  Qualified  Stock  for  Which  an  Election  Is 


IN  Effect  Under  Section  83(i). — For  imrposes  of  snh¬ 
seetion  (a),  (pialified  stock  (as  defined  in  isie^tion  83(i)) 
M'ith  respeet  to  which  an  election  is  made  under  seetion 
83(i)  shall  he  treated  as  wages — 

“(1)  received  on  the  earliest  date  described  in 
seetion  83(i)(l)(B),  and 

“(2)  in  an  amount  ecpial  to  the  amount  in- 
elnded  in  income  under  seetion  83  for  the  taxable 
year  Mhieh  inelndes  such  date.”. 

(2)  Amount  of  mti'IIHOLDINCj. — Section  3402 
is  amended  Iw  adding  at  the  end  the  following  new 
snhseetion: 
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“(t)  Hate  oe  eoh  Certain 

Stock. — In  the  caso  of  any  (inalified  stock  (as  defniod  in 
section  88(i))  with  respect  to  which  an  election  is  made 
under  seetioii  88{i) — 

“(1)  the  rate  of  tax  under  subsection  (a)  shall 
not  be  less  than  the  inaxinmni  i-ate  of  tax  in  effect 
under  section  1,  and 

“(2)  such  stock  .shall  be  treated  foi"  jnuposes  of 
seetion  850 1(b)  iu  the  same  maimer  as  a  iioii-cash 
frinji'e  benefit.”. 

(c)  Coordination  With  Other  Deferred  Co.m- 

RENSATION  HCLES. — 


(1)  Erection  to  arrly  deferral  to  statc- 


TORV  ORTIO.NS. — 


(A)  Incentive  stoi'k  options. — Seetion 
422(b)  is  amended  by  addin«>'  at  the  end  the  fol¬ 
lowing':  “Such  term  shall  not  include  any  option 
if  an  election  is  made  under  section  88(i)  vith 
resjiect  to  the  stock  received  in  connection  with 
the  exercise  of  such  ojition.”. 

(B)  E.mployee  sto(’k  purchase 
PLANS. — Section  428(a)  is  amended  by  addiiiM; 
at  the  end  the  following  flush  sentence: 
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1  “The  preeedino;  sentence  shall  not  a])])ly  to  any  share  of 

2  stock  with  res])eet  to  which  an  election  is  made  under  see- 

3  tion  8.‘3{i).”. 

4  (2)  Ex('lusi()x  from  defixitiox  of  xox- 

5  QUALIFIED  DEFERRED  UOMREXSATIOX  FLAX. — Scc- 

6  tion  4()9B{1)),  as  added  by  this  Act,  is  amended  by 

7  addin«'  at  the  end  the  following;  new  ])araf>:ra])h: 

8  “(8)  Treatment  of  qualified  stock. — An 

9  arranfjement  under  which  an  employee  may  receive 

10  ((iialified  stock  (as  defnu'd  in  section  83(i)(2))  shall 

1 1  not  !)('  treated  as  ^  noiKiualitu'd  deferrc'd  eompensa- 

12  tion  |)lan.”.  ■ ' 

13  (d)  IXFOR.MATIOX  Heportixo. — Section  ()()51(a)  is 

14  amended  by  strikin<>:  “and”  at  the  end  of  ])araf>ra])h  (13), 

15  by  strikiiijr  the  period  at  the  end  of  ])ara«>raph  (14)  and 

16  inseilin**:  a  comma,  and  by  insertin»'  after  jiarafjraph  (14) 

17  the  followinj?  new  para^i’aiihs: 

18  “(1*5)  the  amount  exehulable  from  <>ross  income 

19  under  siibi)arafp-a])h  (A)  of  section  83(i)(l), 

20  “(10)  the  amount  inchidible  in  «>ross  income 

21  under  snliparajjraph  (B)  of  section  83(i)(l)  with  re- 

22  spect  to  an  event  described  in  such  snbi)araf>:raph 

23  which  occurs  in  such  calendar  year,  and 

24  “(17)  the  a^j^rej^ate  amount  of  income,  whieli  is 

25  bein«'  deferred  i)ursuant  to  elections  under  section 
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83{i),  deteriniiK'd  as  of  the  elose  of  the  ealeiidar 


year.  . 

(e)  Penalty  for  Failitre  of  Employer  To  Pro- 
YIOE  XOTK'E  OF  T.VX  (’ONSEQUEXOEfS. — Seetioii  6652  is 
amended  by  addiiio;  at  the  end  the  following'  new  snb- 
seetion: 


“(o)  Fah.fre  to  Proyide  Notice  I'Nder  Se(*tto.n 
88(i). — In  the  ease  of  eaeh  failure  to  ])r(nide  a  notiee  as 
reiiuirc'd  by  seetion  88(i)(6),  at  the  time  preseribed  there¬ 
for,  unless  it  is  shown  that  sueh  failure  is  due  to  reason¬ 
able  eause  and  not  tx>  willful  nej>leet,  there  shall  be  paid, 

•  .  I  • 

on  notiee  and  deiYifmd  of  the  Seeivtaiy  and  in  the  same 
manner  as  tax,  by  the  ))erson  failin*;  to  ])i‘(nide  .sueh  no¬ 
tiee,  an  amount  e(|ual  to  $100  for  eaeh  sueh  failure,  but 
the  total  amount  imjxised  on  .sueh  person  for  all  sueh  fail¬ 
ures  during  any  ealendar  year  shall  not  exeeed  $50,000.”. 
(f)  Effectiye  Dates. — 

(1)  lx  (JEXERAL. — h]xee])t  as  ])i‘(Aided  in  ])ara- 
j^i-aph  (2),  the  amendments  made  by  this  seetion 
shall  api)ly  to  stoek  attributable  to  o])tions  exereised, 
or  restrieted  stoek  units  settled,  after  Deeember  81, 
2017. 


(2)  liEgiTREMEXT  TO  PROYIDE  XOTK'E. — The 
amendments  made  by  subseetion  (e)  .shall  a])i)ly  to 
failures  after  December  31,  2017. 
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1  (<>•)  Traxsitiox  Rule. — Until  such  time  as  the  See- 

2  retaiT  (or  the  Seeretaiy’s  delegate)  issue  regulations  or 

3  other  guidance  for  purposes  of  im})lementing  the  recpiire- 

4  ineiits  of  paragraph  (2){U)(i)(II)  of  section  83(i)  of  the 

5  Internal  Revenue  Code  of  1986  (as  added  by  this  section), 

6  or  the  reciuiivinents  of  paragraj)!)  (6)  of  such  section,  a 

7  coiporation  shall  be  treated  as  being  in  comjdiance  wth 

8  such  reciuirements  {res])ectively)  if  such  coi‘])oration  coin- 

9  plies  with  a  reasonable  good  faith  interpretation  of  such 

10  ixMiuireinents. 

Page  844,  strike  lines  9  through  12,  and  iiiseid  the 
following: 

11  “(4)  UOOMJIXATIOX  WITH  SE(TI()X  7S. — With 

12  res])ect  to  the  taxes  treated  as  ])aid  or  accrued  by  a 

13  domestic  coiporation  vith  res])ect  to  amounts  which 

14  are  includible  in  gross  income  of  such  domestic  cor- 

15  poration  by  reason  of  this  section,  section  78  shall 

16  Bpply  only  to  so  much  of  such  taxes  as  bears  the 

17  same  propoi-tion  to  the  amount  of  such  taxes  as — 

18  “(A)  the  excess  of — 

19  “(i)  the  amounts  which  are  includible 

20  in  gToss  income  of  such  domestic  coipora- 

21  tion  by  reason  of  this  section,  over 
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1  “(ii)  the  dediietioT)  allowable  mider 

2  subsection  (e)  A\itli  respect  to  smell 

3  amounts,  bears  to 

4  “(B)  such  amounts.”. 

Pa^e  372,  line  12,  strike  “subsection  (h)  or  (i)”  and 
inseit  “subseetion  (e)(2)((b,  (h),  or  (i)”. 


Pa^e  37(),  strike  lines  3  throufjli  7,  and  insert  the 
foll(m'in<>:: 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


“(1)  Commodities  okoss  ixoo.me. — The  term 
‘eommodities  «:ross  income’  means,  Mith  I'espeet  to 
any  corporation — 

“(A)  ^ross  income  of  .such  corporation 
from  the  dis))osition  of  eommodities  which  are 
produced  or  extracted  by  .such  eorpoi-ation  (or  a 
])artnershii)  iu  which  such  eoiporation  is  a  ])art- 
iier),  and 

“(B)  jjross  income  of  such  eoiporation 
from  the  dis])osition  of  property  which  ^ives  rise 
to  income  described  in  subparaoraph  (A).”. 


Pa^e  398,  strike  lines  7  throngh  lO,  and  inseit  the 


following: 


16  “(C)  the  forei»:n  eoiporation  shall  be  al- 

17  lowed  a  deduction  for  the  taxable  year  referred 
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to  in  siil)])ara^rai)h  (A)  e(|iial  to  the  jn-odnet 
of— 

“(i)  the  sum  of  104  ])ereeiit  plus  the 
annual  Federal  short-term  rate  (deter¬ 
mined  under  seetiou  1274(d))  for  the  last 
mouth  endin«:  before  the  l)e«>iuuiu«>:  of  the 
taxable  year,  multi])lied  by 

“(ii)  the  deemed  ex])euses  A\ith  res])eet 
to  such  amount.”. 


Pajre  898,  strike  lines  21  throujih  25,  and  insert  the 
followiiijr: 

10  “(ii)  Biiy  amount  ])aid  or  ineurred  for 

1 1  the  ae(iuisition  of  any  seeurity  deserilx'd  in 

12  seetiou  475(e)(2)  or  any  eommodity  de- 

13  serihed  in  section  475(e)(2),”. 


Pajre  399,  strike  lines  10  throu«>:h  14  and  inseid  the 
folkminj*;: 


14 

15 

16 

17 

18 


‘(C)  A.mouxts  n'ot  thkatki)  as  effec¬ 


tively  C()XXE(TEI) 


TO  EXTEXT 


OF 


OHOSS- 


HASIS  T.VX. — Sul)para<>rai)h  (I>)(iii)  .shall  only 
apply  to  so  mueh  of  any  sjieeified  amount  as 
bears  the  ])ro])ortion  to  such  amount  as — ”. 


Pa<re  400,  line  1,  inseiT  “.such  s])eeified  amount 
and”  before  “deemed  ex])en.ses”. 
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Pajj-e  400,  sti'ike  linos  13  tliron^li  19,  and  insert  the 
tolUmnno:: 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


“(P)  Method  of  detek.mixatiox. — 
Ainonnts  deseribed  in  subparafjraph  (B)  shall 
be  deterniined  with  respeet  to  the  international 
finaneial  reixa-tin**-  <>:roup  on  the  basis  of  the 
eonsolidated  finaneial  statements  referivd  to  in 
l)ara<>Tai)b  {4)(A)(i)  and  the  books  and  records 
of  the  membei's  of  the  international  finaneial 
reporting"  group  wbieb  are  used  in  preparing 
sueb  statements,  taking  into  aeeonnt  only  reve¬ 
nues  and  exi)enses  of  the  members  of  sneb 
group  (other  than  the  membei's  of  sueb  grou]) 
wbieb  are  treated  as  domestic  for  jmiposes  of 
this  subsection)  derived  from,  or  incurred  with 
respect  to — 

“(i)  persons  who  are  not  members  of 
such  groiij),  and 

“(ii)  members  of  such  gTouj)  which 
are  treatmi  as  a  domestic  coiporation  for 
puiposes  of  this  subsection.”. 


Page  403,  strike  line  20  and  all  that  follows  through 
l)age  404,  line  9,  and  insert  the  following: 


20 


‘(8)  Tkeatmext  of  fokekjx  t.vxes. — 
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“(A)  All()\vax('e  of  (’kki)IT. — In  the 
ease  of  any  foreitjn  eoiporation  whieh  i-eeeives 
speeified  amounts  to  whieh  para«i-aph  (1)  ap- 
l)lies  (hiring  any  taxable  year,  there  shall  be  al- 
lowcxl  as  a  eredit  against  the  tax  im|)osed  by 
this  ehaptei-  for  siieh  taxable  year  an  amount 
e(inal  to  the  jirodnet  of — 

“(i)  the  exeess  (if  any)  of — 

“(I)  the  aggivgate  speeitu'd 
amounts  reeeivi'd  by  sneh  foreign  (*or- 
poration  to  whieh  paragraph  (1)  ap¬ 
plies  for  sneh  taxable  year,  ovei* 

“(II)  the  aggivgate  amount  of 
deduetions  allowed  under  jiaragi'a])!] 
(1)((0  with  respeet  to  sneh  foreign 
eorporation  for  sneh  taxable  year, 
mnltiiilied  by 
“(ii)  the  lesser  of — 

“(1)  50  iiereent  of  the  inter¬ 
national  financial  repoiiiiig  gTonji’s 
effective  foreign  tax  rate  for  the  re¬ 
porting  year  during  whieh  or  with 
whieh  sneh  taxable  year  ends,  or 
“(II)  20  percent. 
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“(B)  Disallowance  of  fokekjx  tax 
('HEI)IT. — Xo  fredit  shall  be  allowed  under  see- 
tion  901  for  any  taxes  ])aid  or  aeerned  (or 
treated  as  paid  or  aeerned)  with  respeet  to  any 
speeified  amount  to  which  paragraph  (1)  ap- 
l)lies. 

“(C)  Dental  of  deduction. — No  deduc¬ 
tion  shall  he  allowed  under  this  ehajder  for  any 
tax  for  which  credit  is  not  allowable  under  .sec¬ 
tion  901  by  reason  of  snb])ara‘>raph  (B)  (deter- 
iniiied  by  treating;  the  taxj)ayer  as  having  elect¬ 
ed  the  benefits  of  subpart  A  of  jiart  111  of  snb- 
chapter  X). 

“(D)  Effective  foreion  tax  rate. — 
For  jmrposes  of  this  paragraph,  the  term  ‘effec¬ 
tive  foreign  tax  rate’  means,  with  resjiect  to  any 
reportinjif  year  of  any  international  financial  re- 
jiortinp'  pfroii]),  the  ratio  (ex])res.sed  as  a  ])er- 
centajre  and  not  less  than  zero)  of — 

“(i)  the  foreign  income  taxes  ])aid  by 
the  international  financial  reporting  pronp 
dnrin*;  such  reportiii«:  year,  divided  by 

“(ii)  the  net  income  of  the  inter¬ 
national  financial  reporting  pron))  deter- 
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luiiR'd  refrard  to  iiitorest  iiieoine, 

ox])enso,  and  inoomo  taxes. 
Anioiints  deserihed  in  this  sul)i)ara<>Taph  shall 
he  determined  as  provided  in  para^raj)!)  (3)(C). 

“(E)  Fohekjx  income  T.VXES. — For  pnr- 
I)oses  of  this  i)araf>7‘a])h,  the  term  ‘foi‘eif»:n  in- 
eome  taxes’  means  any  ineome,  war  jirofits,  or 
exeess  pi-ofits  taxes  paid  to  any  foi*eio:n  eonntiy 
or  possession  of  the  United  States.”. 


Pa^e  418,  line  12, 


strike  “$1  ()(),()()()” 


and  in.sert 


‘!(;2r)(),()()()”. 


Amend  the  Ion*;  title  so  as  to  read:  “A  hill  to  provide 
for  reeoneiliation  pursuant  to  titles-H  and  V  of  the  eon- 
eurrent  resolution  on  the  hudfret  for  tiseal  year  2018.”. 

X 
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Re: 

From:  "Muzinich,  Justin"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich,  jus"> 

To:  "Schneider,  Donald"  <donald.schneider@mail. house. gov> 

Date:  Tue,  07  Nov  2017  12:30:11  -0500 

Thank  you! 


From:  Schneider,  Donald  <Donald.Schneider@mail.house.gov> 

Date:  November  7, 2017  at  12:20:15  PM  EST 

To:  Muzinich,  Justin  <Justin.Muzinich(S)treasurY.gov> 

Subject:  (No  subject) 

CURRENT  LAW: 

$59,000  AGI 

-$12,700  in  standard  deduction 
-$16,200  in  4x  personal  exemptions 
=  $30,100  taxable  income 
10%  X  $18,650  =  $1,865 
15%  X  $11,450  =  $1,717.50 
=  $3,582.50  preliminary  liability 
-  $2,000  in  2x  child  tax  credits 
=  $1,582.50  in  tax  liability  under  current  law 

TAX  REFORM: _ 


b(5) 


Donald  Schneider 

Donald.Schneider@mail.house.qov 

Senior  Economist,  Committee  on  Ways  and  Means 

1136  Longworth  HOB 

Main:  202-225-3625 

Direct:  202-226-5475 


Sent  from  my  iPhone 


UST  001337 


TREAS-1 7-0313-1-000358 


RE: 


From: 

To: 

Date: 


"Schneider,  Donald"  <donald.schneider@mail. house. gov> 
|3^[|^HH||^^B^^|^^P@treasury.gov> 

Tue,  07  Nov  2017  13:54:25  -0500 


Thanks, 


b(5) 


I'll  talk  to  our  press  team  and  speaker's  office  so  we  can  all  be  on  the  same  page 

_ _ ^treasu ry.gov  [mailto;^^^^^^|(§)treasury.gov] 

Sent:  November  7,  2017  1:36  PM 

To:  Schneider,  Donald  <Donald.Schneider(5)mail.house.gov> 

Subject:  FW: 

Hey  Donald, 

Justin  suggested  that  I  share  these  suggestions  about  your  very  popular  $59,000  example.  These  are 
just  thoughts  and,  of  course,  I  don't  know  the  context  of  your  example. 

Happy  to  talk. 


b(6) 


b(6) 


From:  Muzinich,  Justin 
Sent^Tuesday^ovembei^7^0^^:30  PM 
111 

SubjeonTt^ 


ThanksHSlGood  points.  Feel  free  to  share  directly  w  Donald. 


Date:  November  1,  2017  at  1:11:12  PM  EST 

To:  Muzinich,  Justin  <Justin. Muzinich (5)treasury.gov> 

Subject:  RE: 


UST  001338 


TREAS-1 7-0313-1-000359 


b(5) 


From:  Muzinich,  Justin 

Sent:  Tuesday,  November  07,  2017  12:23  PM 

To: 

Subject: 


b(5) 


From:  Schneider,  Donald  <Donald.Schneider@mail.house.gov> 

Date:  November  7,  2017  at  12:20:15  PM  EST 

To:  Muzinich,  Justin  <Justin. Muzinich @treasury.gov> 

Subject:  (No  subject) 

CURRENT  LAW: 

$59,000  AGI 

-$  1 2,700  in  standard  deduction 
-$16,200  in  4x  personal  exemptions 
=  $30,100  taxable  income 
10%  X  $18,650  =  $1,865 
15%  X  $11,450  =  $1,717.50 
=  $3,582.50  preliminary  liability 
-  $2,000  in  2x  child  tax  credits 
=  $1,582.50  in  tax  liability  under  current  law 

TAX  REFORM: 


b(5) 


Donald  Schneider 


UST  001339 
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Donald.  Schneider@mail.house.  gov 

Senior  Economist,  Committee  on  Ways  and  Means 

1136  Longworth  HOB 

Main:  202-225-3625 

Direct:  202-226-5475 


Sent  from  my  iPhone 
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Canjjoin^^^Mook^^this? 


From: 

To: 

Date: 

Attachments: 


“Schneider,  Donald"  <donald.schneider@mail.house.gov> 

^treasury.gov> 


Tue,  07  Nov  2017  15:28:25  -0500 

WMC  dem  members  tax  cuts.xisx  (19.15  kB) 
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From:  "Schneider,  Donald"  <donald.schneider@mail. house. gov> 

To:  Is^^H^^H^^^^^^^^^^I^treasury.gov> 

Date:  Tue,  07  Nov  2017  16:32:31  -0500 


So  glad  I  sent  it  to  you. 

Thanks  again 

From:|3S^^^^^|@trea5u  ry.gov  [mailtoilHIHHIB® treasury.gov] 
Sent;  November  7,  2017  4:23  PM 

To:  Schneider,  Donald  <Donald.Schneider@mail.house.gov> 

Subject:  RE:  Can  you  take  a  look  at  this? 

Importance:  High 


b(5) 


From:  Schneider,  Donald  [mailto:Donald.SchnGidcr@rnail.hQuse.gov] 

Sent^Tuesdav^ovembei^7^0^^:28  PM 

To:  treasury  kov> 

Subject;  Can  you  take  a  look  at  this? 
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WMC  members  tax  cuts  brlttan.xlsx 


From; 

To: 

Cc: 

Date: 

Attachments: 


"Schneider,  Donald"  <donald.schneider@mail. house. gov> 
I^uH^|^^^^^^^H^^^^treasury.gov> 
"Sandell,  John"  <john.sandell@mail.house.gov> 

Wed.  08  Nov  2017  08:08:30  -0500 

WMC  members  tax  cuts_brittan.xlsx  (34.13  kB) 


Fixed  it.  You  were  right. 
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RE:  WMC  members  tax  cuts  brittan.xlsx 

f.  .  .  .^r»  .  I  ->--v 


From:  <7o=ustreasury/ou=do/cn=recipients/cn={ 

To:  "Schneider,  Donald"  <donald.schneider@mail.house.gov> 

Cc:  "Sandell,  John"  <john.sandell@mail.house.gov> 

Date:  Wed.  08  Nov  2017  09:34:35  -0500 


CTC  numbers  look  right. 

Happy  to  help. 

From:  Schneider,  Donald  [mailto:Donald.Schneider@mail.house.gov] 
Sent^Wednesdav^ovembei^8^017  8:09  AM 
To:  |^u]liHHIHHIH[|HII@treasurY.gov> 

Cc:  Sandell,  John  <John.Sandell@mail. house. gov> 

Subject:  WMC  members  tax  cuts_brittan.xlsx 

Fixed  it.  You  were  right. 
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Simple  calculator  for  comparinq  CL  and  HWM 


From: 

To: 

Cc: 


Date: 

Attachments: 


"Bailey,  Bradley"  <bradley.bailey@treasury.gov> 

"Specht,  Brittan"  <brittan.specht@mail.house.gov>,  donald.schneider@mail.house.gov 

Wed,  08  Nov  2017  10:14:23  -0500 

CL  and  HWM  Example  Calculator  11072017  FINAL.XLSX  (45.97  kB) 


Brittan  /  Donald: 

In  advance  of  our  1pm  meeting,  wanted  to  share  the  attached  calculator  that  OTA  has  been  working 
on.  It  allows  the  user  to  enter  income,  dependents,  and  deductions  for  each  filing  status  (e.g.,  single, 
mfj)  and  from  that  information  automatically  computes  tax  liability.  The  income  and  deduction  items 
can  be  customized  for  a  state  or  congressional  district  using  the  taxpayer  advocate  or  IRS  data. 

Brad 


Brad  Bailey 

Deputy  Assistant  Secretary  for  Tax  and  Budget 
Office  of  Legislative  Affairs 
U.S.  Department  of  the  Treasury 
Br  ad  lev.bailevfg)  treasury .  b.ov 
C:  (202)  615-2125 
0:1 
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Chairman's  Final  Amendment 


From: 

To: 


'Angus,  Barbara"  <barbara.angus@mail.house.gov> 


"Knight,  Shahira  E.  EOP/WHO"  < 
<justin.muzinich  ©treasury  .gov> 


,  "Muzinich,  Justin" 


Cc: 

Date: 


"Stewart,  David"  <david.stewart@mail.house.gov> 
Thu,  09  Nov  2017  13:32:53  -0500 


Attachments:  Summary  of  Chairman's  Amendment  #2. pdf  (1 13.21  kB);  BRADTX_048_xmi[3].pdf  (93.02 


kB) 


Here  is  the  Chairman's  final  amendment  —  text  and  summary.  Very  exciting! 

Barbara  M.  .\ngus 

Chief  Tax  Counsel 

Committee  on  Ways  and  Means 

1 136  Longworth  House  Office  Building 

202.225.5522 

Barbara.  angus(^inail.housc.gov 
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Summary  of  Chairman’s  Amendment  #2  to  the  Amendment  in  the  Nature  of  a  Substitute 
H.R.  1,  Tax  Cuts  and  Jobs  Act 

Section  1004  -  Maximuin  rate  on  business  income  of  individuals  (reduced  rate  for  small 
businesses  with  net  active  business  income) 

The  amendment  provides  a  ^-percent  tax  rate,  in  lieu  of  the  ordinary  12-percent  tax  rate,  for  the 
first  $75,000  in  net  business  taxable  income  of  an  active  owner  or  shareholder  earning  less  than 
S 1 50,000  in  taxable  income  through  a  pass-through  business.  As  taxable  income  exceeds 
$150,000,  the  benefit  of  the  9-pefcent  rate  relative  to  the  12-percent  rate  is  reduced,  and  it  is  fully 
phased  out  at  $225,000.  Businesses  of  all  types  are  eligible  for  the  preferential  9-percent  rate, 
and  such  rate  applies  to  all  business  income  up  to  the  $75,000  level.  The  9-percent  rate  is  phased 
in  over  five  taxable  years,  such  that  the  rate  for  2018  and  2019  is  11  percent,  the  rate  for  2020 
and  2021  is  10  percent,  and  the  rate  for  2022  and  thereafter  is  9  percent.  For  unmarried 
individuals,  the  $75,000  and  $150,000  amounts  are  $37,500  and  $75,000,  and  for  heads  of 
household,  those  amounts  are  $56,250  and  $1 12,500. 

Section  1004  -  Maximum  rate  on  business  income  of  individuals  (eliminate  provisions 
related  to  Self-Employment  Contributions  Act) 

The  amendment  preserves  the  current-law  rules  on  the  application  of  payroll  taxes  to  amounts 
received  through  a  pass-through  entity. 

Section  1102  -  Repeal  of  nonrefundable  credits 

The  amendment  preserves  the  current  law  non-refundable  credit  for  qualified  adoption  expenses. 
Section  1 103  -  Refundable  credit  program  integrity 

The  amendment  requires  a  taxpayer  to  provide  an  SSN  for  the  child  in  order  to  claim  the  entire 
amount  of  the  enhanced  child  tax  credit. 

Section  1205  -  Rollovers  between  qualified  tuition  programs  and  qualified  able  programs 

The  amendment  would  allow  rollovers  from  section  529  plans  to  ABLE  programs. 

Section  1405  -  Repeal  of  exclusion  for  qualified  moving  expense  reimbursement 
The  amendment  preserves  the  current  law  tax  treatment  for  moving  expenses  in  the  case  of  a 
member  of  the  Armed  Forces  of  the  United  States  on  active  duty  who  moves  pursuant  to  a 
military  order. 

Section  3001  -  Reduction  in  corporate  tax  rate 

The  amendment  lowers  the  80-percent  dividends  received  deduction  to  65  percent  and  the  70- 
percent  dividends  received  deduction  to  50  percent,  preserving  the  current  law  effective  tax  rates 
on  income  feottl  such  dividends. 

Section  31M,  3301  -  Interest 

The  amendment  provides  an  exclusion  from  the  limitation  on  deductibility  of  net  business 
interest  for  taxpayers  that  paid  or  accrued  interest  on  “floor  plan  financing  indebtedness.”  Full 
expensing  would  no  longer  be  allowed  for  any  trade  or  business  that  has  floor  platt  financing 
indebtedness. 


UST  001348 


TREAS-1 7-0313-1-000369 


Section  3204  -  Modify  treatment  of  S  corporation  conversions  into  C  corporations 
The  amendment  provides  that  distributions  from  an  eligible  terminated  S  corporation  would  be 
treated  as  paid  from  its  accumulated  adjustments  account  and  from  its  earnings  and  profits  on  a 
pro-rata  basis.  The  amendment  provides  that  any  section  48 1  (a)  adjustment  would  be  taken  into 
account  ratably  over  a  6-year  period.  For  this  purpose,  an  eligible  terminated  S  corporation 
means  any  C  corporation  which  (i)  was  an  S  corporation  on  the  date  before  the  enactment  date, 
(ii)  revoked  its  S  corporation  election  during  the  2-year  period  beginning  on  the  enactment  date, 
and  (iii)  had  the  same  owners  on  the  enactment  date  and  on  the  revocation  date. 

Section  3315  -  Amortization  of  Research  and  Experimentation  Expenditures 

The  amendment  provides  that  certain  research  or  experimental  expenditures  are  required  to  be 
capitalized  and  amortized  over  a  5-ycar  period  (15  years  in  the  case  of  expenditures  attributable 
to  research  conducted  outside  the  United  Stales).  The  amendment  provides  that  this  rule  applies 
to  research  or  experimental  expenditures  paid  or  incurred  during  taxable  years  beginning  after 
2023. 

Section  3316  -  Uniform  treatment  of  expenses  in  contingent  fee  cases 
The  amendment  disallows  an  immediate  deduction  for  litigation  costs  advanced  by  an  attorney  to 
a  client  in  contingent-fee  litigation  until  the  contingency  is  resolved,  thus  creating  parity 
throughout  the  United  States  as  to  when,  if  ever,  such  expenses  are  deductible  in  such 
litigation.  Under  current  law,  certain  attorneys  within  the  Ninth  Circuit  who  work  on  a 
contingency  basis  can  immediately  deduct  expenses  that  ordinarily  would  be  considered  fees 
paid  on  behalf  of  clients,  in  the  form  of  loans  to  those  clients,  and  therefore  not  deductible  when 
paid  or  incurred.  This  provision  creates  parity  on  this  issue  throughout  the  United  States  by 
essentially  repealing  the  Ninth  Circuit  case,  Boccardo  v.  Commmimier,  56  F.3d  1016  (9th  Cir. 

1 995),  which  created  a  circuit  split  on  this  issue.  •  y. 

Section  3703  -  Surtax  on  life  insurance  company  taxable  income 

The  amendment  generally  preserves  current  law  tax  treatment  of  insurance  company  deferred 
acquisition  costs,  life  insurance  company  reserves,  and  pro-ration,  and  imposes  an  8%  surtax  on 
life  insurance  income.  This  provision  is  intended  as  a  placeholder. 

Section  3801  -  Nonqualified  deferred  compensation 

The  amendment  strikes  Section  3801  so  that  the  current-law  tax  treatment  of  nonqualified 
deferred  compensation  is  preserved. 

Section  3805  -  Modification  of  treatment  of  qualified  equity  grants 

The  amendment  clarifies  that  restricted  stock  units  (RSU)  are  not  eligible  for  section 

83(b)  elections.  Other  than  new  section  83(i),  section  83  does  not  apply  to  RSUs. 

Section  4004  -  Treatment  of  deferred  foreign  income  upon  transition  to  participation 
exemption  system  of  taxation 

The  amendment  provides  for  effective  tax  rates  on  deemed  repatriated  earnings  of  7%  on 
earnings  held  in  illiquid  assets  and  14%  on  earnings  held  in  liquid  assets. 


UST  001349 


TREAS-1 7-0313-1-000370 


Section  4303  -  Excise  tax  on  certain  payments  from  domestic  corporations  to  related 
foreign  corporations;  election  to  treat  such  payments  as  effectively  connected  income. 

The  amendment  modifies  the  bill’s  international  base  erosion  rules  in  two  respects.  First,  the 
provision  eliminates  the  mark-up  on  deemed  expenses,.  Secopd,  the  amendment  expands  the 
foreign  tax  credit  to  apply  to  80%  of  the  measurement  of  foreigtfct^e^ 

paid  by  reference  to  section  906  of  a  ^rmula  based  on  financial 

accounting  information.  :  ;  |  ‘  ' 

^Ctiosiir4969  -  Excise  taxed  based  private  colleges  and  universities 

"The  asBefidment  ensures  that  endowmeit'ass.^».ef  &’.^riffe, university  that  are  formally  held  by 
.arganixatlons  related  to  the  university,  ^n,d  jan|4tereCy  are  directly  held  by  the 

are  subject  to  the  1.4-per@'^jst  ^d,i§(^  t^.oip;n4Fi|f^stment  income. 

1  'i  /  A  t  •  n  I  I'l  r  fi  •  I  I  I  I  I  I'l  n  'i  I 

Section  5201  -  Churches  permitted  to  make  statements  relating  to  political  campaign  in 
ordinary  course  of  religious  services  and  activities 

This  amendment  ensures  that  all  501(c)(3)  organizations  will  not  fail  to  be  treated  as  organized 
and  operated  exclusively  for  their  respective  non-profit  puiposcs  because  of  engagement  in 
certain  political  speech,  as  long  as  the  speech  is  in  the  ordinary  course  of  the  organization’s 
business  and  the  organization’s  expenses  related  to  such  speech  are  de  minimis.  This  provision 
is  effective  for  tax  years  beginning  after  December  3 1 , 2018  and  is  sunset  for  tax  years  beginning 
after  December  3 1 , 2023. 
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G:\M\15\BRADTX\BRADTX_048.XML 


Amendment  to  the  Amendment  in  the 
Nature  of  a  Substitute  to  H.R.  1 
Offered  by  Mr.  Brady  of  Texas 


Pa^o  8,  lino  25,  strike  “subsoetioii  (b)”  and  insert 
“snbseetions  (b)  and  (e){d)”. 


Pa^e  1(),  strike  lines  (i  and  7,  and  insert  the  fol- 
l()win<>:: 

1  “(P)  in  the  ease  of  a  married  individual  fil- 

2  in<>:  a  sepai'ate  return,  an  amount  ecinal  to  V2 

3  of  the  amount  in  effeet  for  the  taxable  year 

4  under  subi)ai‘afj:rai)h  (A),  and 

5  “(P)  in  the  ease  of  any  other  individual, 

6  $1,()()(),()()().”. 


Pajre  4{),  after  line  2,  insert  the  followin*;: 


7 

8 
9 

10 

11 

12 

13 


'‘(<r)  Kki)U('ei)  Rate  foe  Small  Businesses  With 
Net  Active  Business  Income. — 


“(1)  In  GENBRiVL. — The  tax  im])osed  by  section 
1  shall  be  rediieed  by  3  i)ereent  of  the  excess  (if  any) 
of — 


“(A)  the  least  of — 

“(i)  (lualified  active  business  income. 


g;\VHLC\1 1 091 7\1 1 091 7. 1 20.xml 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


2 

“(ii)  taxable  ineonie  redueed  by  net 
eapital  «>'ain  (as  defined  in  seetion 
l(li)(ll)(A)),  or 

“(iii)  the  O-pereent  braeket  thi'eshold 
amount,  over 

“(B)  the  exeess  (if  any)  of  taxable  ineoine 
ovei‘  the  apjilieable  tln-eshold  ainonnt. 

“(2)  PllASl<]-IX  OF  KATF  HFDIHTIOX. — In  tllC 
ease  of  any  taxable  year  bc'fjinnin**:  before  January  1, 
2022,  para^rrajih  (1)  shall  be  ajiplied  by  snbstitntinp- 
for  ‘8  pereent’ — 

“(A)  in  the  ease  of  any  taxable  year  bepin- 
nin«'  after  Deeeinber  81,  2017,  and  before  Jan- 
naiy  1,  2020,  ‘1  pereent’,  and 

“(B)  in  the  ease  of  any  taxable  year  bepin- 
nino-  after  Deeeinber  81,  2019,  and  before  Jan¬ 
uary  1,  2022,  “2  pereent’. 

“(8)  Qfalififi)  active  busixess  ixoo.me. — 
For  jiniposes  of  this  snbseetion,  the  term  ‘(|nalitied 
aetive  business  ineoine’  means  the  exeess  (if  any) 
of— 

“(A)  any  net  business  ineoine  derived  from 
any  aetive  business  aetivity,  over 

“(B)  any  net  business  loss  derived  from 
any  aetive  business  aeti^^ty. 
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3 

“(4)  9-I>EH('E\T  bracket  TIIHESIIOLl) 

AMOUNT. — For  ])iir])()ses  of  this  siil)sectioii,  the  term 
‘9-|)ereeiit  hraeket  threshold  amount’  means — 

“(A)  in  the  ease  of  a  joint  return  or  sur¬ 
viving  sjxnise,  $75,000, 

“(B)  in  the  ease  of  an  iudhidual  who  is 
the  head  of  a  household  (as  defined  in  seetion 
2(1))),  -^/i  of  the  amount  in  effeet  for  the  taxable 
year  under  sul)])araf>:ra])h  (A),  and 

“((’)  in  the  ease  of  any  other  individual,  V2 
of  the  amount  in  effeet  for  the  taxable  year 
under  suhparafrraph  (A). 

“(5)  Auulk'aree  threshold  a.mouxt. — For 
purposes  of  this  suhseetion,  the  term  ‘a])])lieal)le 
thrc'shold  amount’  means — 

“(A)  in  the  ease  of  a  joint  return  or  sur¬ 
viving*:  spouse,  $1 50, ()()(), 

“(B)  in  the  ease  of  an  indhidual  who  is 
the  head  of  a  household  (as  defined  in  seetion 
2(1))),  %  of  the  amount  in  effeet  for  the  taxable 
year  under  sul)para»:ra})h  (A),  and 

“((’)  in  the  ease  of  any  other  individual,  V2 
of  the  amount  in  effeet  for  the  taxable  year 
under  subjiarajjraph  (A). 
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4 

1  “((>)  Estates  and  trusts. — Para»:i-a])h  (1) 

2  shall  not  ai)i)ly  to  any  estate  or  tnist. 

3  “(7)  IXFl^VTiox  ADJUST.MEXT. — Ill  the  ease  of 

4  any  taxable  year  l)e«:iiiiiiiiji'  after  2018,  the  dollar 

5  ainounts  in  paragraphs  (4)(A)  and  (5)(A)  shall  eaeh 

6  be  inereased  by  an  anioinit  equal  to — 

7  “(A)  siieli  dollar  ainonnt,  nuiltiiilied  by 

8  “(H)  the  eost-of-li^^no:  adjustment  deter- 

9  mined  under  subseetion  (e)(2)(A)  for  the  eal- 

10  endar  year  in  which  the  taxable  year  bejjins,  de¬ 
ll  termined  by  substitiitinji'  ‘calendar  year  2017’ 

12  for  ‘calendar  year  201 0’  in  clause  (ii)  thereof. 

13  If  any  increase  determined  under  the  jirecedinfj;  sen- 

14  tence  is  not  a  multiple  of  $100,  such  increase  shall 

15  be  rounded  to  the  next  lowest  multiple  of  $100.”. 

Hajre  40,  line  4,  strike  “(^)”  and  insert  “(h)”. 

Pa<re  40,  line  17,  strike  “(h)”  and  insert  “(i)”. 

Pa^e  47,  strike  line  23,  and  all  that  follows  through 
pa^e  30,  line  10. 

Pa^e  30,  line  11,  strike  “(d)”  and  inseid  “(c)”. 


Pa^e  30,  line  13,  strike  “(e)”  and  iusei-t  “(d)”. 
Pa^n'  30,  line  18,  strike  “(f)”  and  insert  “(e)”. 


g;\VHLC\1 1 091 7\1 1 091 7. 1 20.xml 
SioKt  (12:51  p.m.) 


(68010119) 


TREAS-1 7-0313-1-000375 


G:\M\15\BRADTX\BRADTX_048.XML 

5 

Pa<>'e  62,  line  15,  strike  tlie  s])aee  l)ef()re  “section 
1(f)(3)”. 

Pa<>:e  64,  after  line  15,  insert  the  folkmino;: 

1  (38)  Section  219(l))(5)(C)(i)(II)  is  amended  by 

2  strikin<>:  “section  1(f)(3)  for  the  calendar  year  in 

3  which  the  taxable  year  befrins,  determined  by  snb- 

4  stitntinji'  ‘calendar  year  2007’  for  ‘calendar  year 

5  1992’  in  snb|)araf>:i-ai)h  (H)  thereof’  and  in.sertin<>- 

6  “section  1(e)(2)(A)  foi-  the  calendar  year  in  which 

7  the  taxable  yeai*  begins,  determined  by  substitiiting’ 

8  ‘calendar  year  2007’  for  ‘calendar  year  2016’  in 

9  eiatiHe  (ii)  tliereof”. 

10  (39)  Section  219(<):)(8)(H)  is  amended  by  strik- 

11  in«:  “section  1(f)(3)  for  the  calendar  year  in  which 

12  the  taxable  year  begins,  determined  by  substituting- 

13  ‘calendar  yeai-  2005’  foi-  ‘calendar  year  1992’  in  sub- 

14  parajrra])!!  (B)  thereof’  and  inserting;  “section 

15  1(e)(2)(A)  for  the  calendar  year  in  which  the  taxable 

16  year  be«-ins,  determined  by  .substituting  ‘calendar 

17  year  2005’  for  ‘calendar  year  2016’  in  clause  (ii) 

18  thereof”. 

Pajre  69,  strike  the  text  between  lines  14  and  15, 
and  insert  the  follonin^: 

“Sw.  24.  Cliilcl  and  fiUjsiiy  tax  ci-wlit.”. 
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Pa«>-e  72,  strika.lmt's  15  tliroufili  18. 

Pajre  72,  line  19,  strike  “(e)”  and  insert  “(1))”. 

Pajje  72,  line  25,  stilke  “(d)”  and  insei-t  “(e)”. 

Pa<?e  73,  line  13,  sti-ike  “(e)”  and  insei-t  “(d)”. 

Pa^^e  73,  line  18,  strike  “Suhse(TI()\  (e)”  and  in¬ 
sert  “SUBSECTIOX  (b)”. 

Pa^^e  73,  line  21,  strike  “SrHSE(Tl()\  (d)”  asid  in¬ 
sert  “SrHSE(Ti<)X  (e)”. 

Pajre  74,  strike  line  2  and  all  that  follows  thronfih 
page  75,  line  4,  and  insei*t.  the  following: 

1  (a)  IdEXTIFICATIOK  KeQEIKE.MEXTS  for  PlIlLI) 

2  Axi)  Fa.miey  T.vx  Credit. — 

3  (1)  Ix  (JEXERAL. — 8eetion  24(e)  is  amended  to 

4  read  as  follows: 

5  “(e)  IDE.XTIFK'ATIOX  HEQUIREMEXTS. — 

6  “(1)  Kequiremexts  for  qfalifyixo 

7  CHILI). — Xo  eredit  shall  be  allowed  under  this  .see- 

8  tion  to  a  taxiiayer  with  respeet  to  any  (inalitying 

9  ehild  unless  the  taxjiayer  inehides  the  name  and  .so- 

10  eial  seenrity  niimbei'  of  siieh  qnalitAnng  ehild  on  the 

1 1  return  of  tax  for  the  taxable  year.  The  ])reeeding 

12  sentenee  shall  not  prevent  a  (inalitying  ehild  from 
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1  being-  treated  as  a  de])eiulent  deseribed  in  subsection 

2  (a)(2). 

3  “(2)  Other  idextifk'atiox  kequire- 

4  .MEXTS. — Xo  credit  shall  be  allowed  under  this  see- 

5  tion  with  resi)eet  to  any  individnal  unless  the  tax- 

6  i)ayer  identification  nninber  of  sneh  indiAidnal  is  in- 

7  eluded  on  the  i-etnrn  of  tax  for  the  taxable  year  and 

8  sneh  identifying  nninber  was  issued  before  the  due 

9  date  for  filing  the  return  for  the  taxable  year. 

10  “(3)  Social  sei'urity  .xtJTvtBEK. — For  pnr- 

1 1  poses  of  this  subseetion,  the  term  ‘social  security 

12  numbci-’  means  a  social  security  nninber  issued  by 

13  the  Social  Security  Administration  (but  only  if  the 

'  f 

14  social  sceurity  number  is  issued  to  a  citizen  of  the 

15  Unitc'd  States  or  iiursuant  to  subelau.se  (I)  (or  that 

16  portion  of  subelause  (III)  that  relates  to  snbelanse 

17  (I))  of  section  2()5(e)(2)(B)(i)  of  the  Social  Seenrity 

18  Act)).”. 

Page  75,  starting  line  10,  strike  “reciuired  under 
section  24(d)(5)  (relating  to  refundable  ])ortion  of  child 
tax  credit)”. 


Page 


75,  line  12,  insert  a  eonnna  after  “TIX” 


Page  75,  strike  lines  15  through  18. 
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Pa<>'e  96,  strike  lines  6  thr(m«>:h  8,  and  insert  the  fol- 
l()win<>': 


1 

(e)  CoxFOHMiNG  Amendments  Related  to  Sec¬ 

2 

tion  222. — 

3 

(1)  Seetion  62(a)  is  amended  by  strikin*?  jiara- 

4 

o:rai)h  (18). 

5 

(2)  Seetion  74(d)(2)(B)  is  amended  by  strikin«: 

6 

7 

(3)  Seetion  86(b)(2)(A)  is  amended  by  strikin**- 

8 

9 

(4)  Seetion  219(«:)(3)(A)(ii)  is  amended  by 

10 

striking;  “222,”. 

Bajre  97,  after  line  16,  insert  the  following;: 

11 

(f)  CoxFOHMixo  Amendments  Related  to  Sec¬ 

12 

tion  136. — 

13 

(1)  Seetion  74(d)(2)(B)  is  amended  by  striking 

14 

“136,”. 

15 

(2)  Seetion  86(b)(2)(A)  is  amended  by  striking’ 

16 

“136,”. 

17 

(3)  Seetion  219(g)(3)(A)(ii)  is  amended  by 

18 

striking  “136,”. 

Page  97,  line  16,  strike  “(f)”  and  insert  “(g)”. 

Page  97,  after  line  24,  in.sei-t  the  folkmnng: 
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17 

18 

19 

20 
21 


9 

SEC.  1205.  ROLLOVERS  BETWEEN  QUALIFIED  TUITION  PRO¬ 
GRAMS  AND  QUALIFIED  ABLE  PROGRAMS. 

(a)  Kollovehs  From  Qualified  Tuition  Pro¬ 
grams  TO  Qualified  ABLE  Programs. — Sc'ction 
r)29(c)('3){(0(i)  is  amended  by  strikiiijr  “or”  at  the  end 
of  siibelaiise  (I),  by  striking'  the  |)eriod  at  the  end  of  snb- 
elause  (II)  and  inserting  or”,  and  l)y  adding  at  the  end 
the  following  new  siibelaiise: 

“(III)  to  an  ABLE  aeeonnt  (as 
defined  in  seetion  529A(e)(()))  of  the 
designated  benefieiaiy  or  a  member  of 
the  family  of  the  designated  bene¬ 
fieiaiy. 

Siibelaiise  (III)  .shall  not  a])])ly  to  so  iniieli 
of  a  di.stribiition  which,  when  added  to  all 
other  contributions  made  to  the  ABLE  ac¬ 
count  for  the  taxable  year,  exceeds  the  lim¬ 
itation  under  section  529A(b)(2)(B).”. 

(b)  Effective  Date. — The  amendments  made  by 
this  section  shall  ajiiily  to  distributions  after  December  31, 
2017. 


Page  101,  strike  lines  21  through  24  and  inseB  the 
folkming: 

22  (B)  Section  163(h)  is  amended  by  striking 

23  subiiaragraphs  (E)  and  (F)  in  iiaragraiih  (4). 
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Pa<>'e  102,  startino;  line  7,  strike  “Knles  similar”  and 
all  that  follows  tln-oii<>li  “the  preeedin*;  sentenee.”  on  line 
9. 


Pa^e  102,  startinfj;  line  19,  strike  “,  and  the  seeond 
sentenee  of  paraj^raph  (4){A)(i),”. 

Pa^e  111,  line  7,  strike  “table  of  seetion”  and  insei-t 
“table  of  seetions”. 

Pa^e  120,  line  23,  strike  ^tgble  of  seetion”  and  in¬ 
sert  “table  of  seetions”. 


Pajre  124,  line  7,  strike  “table  of  seetion”  and  inseit 
“table  of  seetions”. 


Pa<>:e  124,  aftei-  line  8,  insert  the  following’; 


1 

2 

3 

4 

5 

6 
7 


(b)  KKTEXTIOX  of  MoVIXO  h]XFFXSFS  FOH  3If.m- 
BFHS  OF  Ah.mfI)  Fohofs. — Beetion  134(b)  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

“(7)  iMoviX(J  EXFEXSES. — The  term  kiiialified 
militaiy  benefit’  inehules  any  benefit  deseribed  in 
seetion  217(g)  (as  in  effect  before  the  enaetment  of 
the  Tax  Cuts  And  Jobs  Aet).”. 


Page  124,  line  9,  strike  “(b)”  and  insert  “(e)”. 


Page  124,  line  22,  strike  “(e)”  and  insert  “(d)’ 


Page  137,  strike  lines  1  through  3. 
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Pajj-e  137,  line  4,  sti-ike  Biid  insert  “(I)”- 

Pajj'e  137,  line  7,  sti'ike  “(bs”  and  all  that  follows 
tliron<ih  “parajri’aph  {!))”  on  line  8. 

Pajre  137,  line  lo,  strike  “(3)”  and  insei-t  “(2)”. 

Pa<?e  1()(),  line  20,  strike  “2023”  and  insert  “2024”. 

Pa<re  1()(),  line  24,  strike  “2023”  and  insert  “2024”. 

Pa<re  108,  line  13,  strike  “2023”  and  in.sert  “2024”. 

Pa<re  108,  line  23,  sti-ike  “2023”  and  in.sei*t  “2024”. 

Pa<re  109,  line  2,  strike  “2023”  and  insert  “2024”. 

Pa^^e  109,  line  9,  strike  “2023”  and  insert  “2024”. 

Pa<re  109,  line  11,  strike  “2023”  and  in.sert  “2024”. 

Pa<re  170,  line  11,  sti-ike  “2023”  and  in.sert  “2024”. 

Pa<>-e  170,  strike  lines  10  tlir(m<>li  20,  and  insert  the 
following: 

1  “(ii)  the  eost-of-livin»'  adjn.stinent  de- 

2  terinined  under  seetion  1(e)(2)(A)  of  sneh 

3  ealendar  year  by  snbstitntino-  ‘calendar 

4  year  2011’  for  ‘calendar  year  2010’  in 

5  danse  (ii)  thereof.”. 

Pa<re  171,  line  5,  strike  “2023”  and  insert  “2024”. 
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12 

Pa<>'e  171,  lino  6,  sti'ike  “2023”  and  insert  “2024”. 
Pajro  171,  lino  12,  strike  “2023”  and  insert  “2024”. 
Pajje  170,  strike  lines  17  tliron«:h  21. 

Pa<>:e  190,  after  line  13,  insert  the  followin*?: 

1  (e)  Rkductiox  in  Dividkxd  Ukckivkd  Dkdik’- 

2  TIOXS  TO  RkFLECT  liOWEIl  CORK)KATE  IXOO.ME  '[\\X 

3  Rates. — 

4  (1)  Dividends  ke{'ei\t5d  by  ookpokatioxs. — 

5  (A)  In  general. — Beetion  243(a)(1)  is 

6  amended  by  striking  “70  pereent”  and  in.serting 

7  “fiO  |)ereent”. 

8  (B)  Dividends  eho.m  2o-per(’e.xt  owned 

9  OORPORATIOXS. — Seetion  243(e)(1)  is  amend- 


10 

ed — 

11 

(i)  by  striking  “80  jiereent”  and  in¬ 

12 

serting  “05  jiereent”,  and 

13 

(ii)  by  striking  “70  jiereent”  and  in¬ 

14 

serting  “50  ])ereent”. 

15 

(P)  PoXFOILMIXti  AMENDMENT. — The 

16 

heading  for  seetion  243(e)  is  amended  by  .strik¬ 

17 

ing  “Retention  of  80-per('ent  Dividend 

18 

Received  Dedihtion”  and  insei-ting  “Ix- 

19 

CHEASEl)  PeH( ’ENTA( JE”. 
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13 

(2)  Dividkxds  hkceivei)  from  ks(’. — Section 
24o(c)(l)(B)  is  amended — 

(A)  by  striking  “70  percent”  and  inseBino- 
“50  |)ereent”,  and 

(B)  by  strikinj;  “80  percent”  and  insertin«- 
“()5  i)ereent”. 

(3)  Limitation  ox  aooreoate  amooxt  of 
DFDFCTIOXS. — Section  24()(b)(3)  is  amended — 

(A)  by  strikin';  “80  percent”  in  snbpara- 
<;rapli  (A)  and  insertin';  “05  percent”,  and 

(B)  by  strikin';  “70  percent”  in  snbpara- 
j;rapli  (B)  and  insertin';'  “50  ])ereent”. 

(4)  KfDFCTIOX  IX  DFDIHTIOX  WHERE  PORT¬ 
FOLIO  STOCK  IS  DEHT-FIXAXCEI). — Section 
24()A(a)(l)  is  amended — 

(A)  by  strikin';  “70  percent”  and  inseiTiii'; 
“50  percent”,  and 

(B)  by  striking;  “80  i)ereent”  and  insertin'*' 
“65  i)ereent”. 

(5)  Income  from  sources  within  the 
UNITED  STATES. — Section  861(a)(2)  is  amended — 

(A)  by  strikin';  “100/70tli”  and  insertin'*' 
“100/5()th”  in  snbparaf;raph  (B),  and 

(B)  in  the  tlnsh  sentence  at  the  end — 
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1  (i)  by  strikiiifj  “1  ()()/8()th”  and  insert- 

2  ino-  “l()()/()5th”,  and 

3  (ii)  by  strikiiijr  “l()()/7()th”  and  insort- 

4  wr  “l()()/r)()th”. 

Page  190,  lino  14,  strike  “(e)”  and  insert  “(d)”. 

Page  190,  line  20,  strike  “(d)”  and  insert  “(e)”. 

Page  190,  strike  lines  9  through  14,  and  iiiseil  the 
following: 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


“((i)  ExCErTIOX  FOR  I’RORERTY  OF  CER¬ 
TAIN’  BFSIXEKSES  NOT  SUBJECT  TO  Ll.MITATIOX 
OX  INTEREST  EXPENSE. — The  term  ‘([iialified 
property’  shall  not  inehide  any  jirojierty  n.sed 
in — 

“(i)  a  trade  or  business  deseribed  in 
snbparagraiih  (B)  or  (P)  of  seetion 
103(i)(7),  or 

“(ii)  a  trade  or  business  that  has  had 
floor  ])lan  finaneing  indebtedness  (as  de¬ 
fined  in  jiaragraph  (9)  of  seetion  100(,j)), 
if  the  floor  jilan  finaneing  interest  related 
to  sueh  indebtedness  was  taken  into  ae- 
eonnt  under  jiaragrajih  (1)(C)  of  sneh  see¬ 
tion.”. 


Page  215,  after  line  3,  in.sert  the  folkmnng: 
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1 

SEC.  3204.  MODIFICATION  OF  TREATMENT  OF  S  CORPORA¬ 

2 

TION  CONVERSIONS  TO  C  CORPORATIONS. 

3 

(a)  Ad.just.aiexts  Attributable  to  Coxversio.x 

4 

From  S  Cori’Oratiox  to  C  CoRBOR.vnox. — Sec-tion  481 

5 

is  aiiKMuled  by  addiiijr  at  the  end  the  followiiif?  new  snb- 

6 

seetion: 

7 

“(d)  Adjustmexts  Attributable  to  Fo.xversiox 

8 

From  S  C’oruor.\tiox  to  C  Corpor.vitox. — 

9 

“(1)  Ix  (JEXERAL. — In  the  ease  of  an  eli^dble 

10 

terminated  S  eoi'poration,  any  inerease  in  tax  under 

11 

this  ehapter  of  by  reason  of  an  adjustment  recpiired 

12 

by  snbseetion  (a)(2),  and  whieh  is  attributable  to 

13 

sneh  eorjioration’s  revoeation  deseribed  in  paraf>:raph 

14 

(2)(A)(ii),  shall  be  taken  into  aeeount  ratably  (hiring- 

15 

the  ()-taxable  year  jieriod  bef>innin<>’  Mith  the  year  of 

16 

ehanjje. 

17 

“(2)  ElKJIBLE  TERMIXATEI)  S  ('ORPORA- 

18 

Tiox. — For  pinposes  of  this  snbseetion,  the  term  ‘el¬ 

19 

igible  terminated  S  eorporation’  means  any  (‘  eor- 

20 

poration — 

21 

“(A)  whieh— 

22 

“(i)  was  an  S  eoiporation  on  the  day 

23 

before  the  date  of  the  enaetment  of  the 

24 

Tax  (’nts  and  Jobs  Aet,  and 

25 

“(ii)  (hiring:  the  2-year  period  Ix'gin- 

26 

ning:  on  the  date  of  siieh  enaetment  makes 
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a  revoc-atioii  of  its  election  under  section 

1362(a),  and 

“(B)  the  owners  of  the  stock  of  which,  de- 
terinined  on  the  date  such  revocation  is  made, 
are  the  same  owners  (and  in  identical  propor¬ 
tions)  as  on  the  date  of  such  enactment.”. 


(b)  Cash  1)isthii?uti()\s  Followixcj  Post-tkh.mi- 
XATiox  Thaxsitiox  Pehiod  Fro.ai  S  C'oRroHATiox  Sta¬ 
tus. — Section  1371  is  amended  by  addinjr  at  the  end  the 
following:  new  subsection: 

“(f)  Cash  Distrirutioxs  Followixh  Post-termi- 


XATIOX  Traxsith)X  PERIOD. — In  the  ease  of  a  distribu¬ 
tion  of  money  by  an  eli<^ible  terminated  S  eoiporation  (as 
defined  in  section  481(d)),  the  aeeumulated  adju.stments 
aeeount  shall  be  allocated  to  such  distribution,  and  the  di.s- 
tribution  shall  be  chargeable  to  aeeumulated  earniiifrs  and 
profits,  in  the  same  ratio  as  the  amount  of  .such  aeeumu¬ 
lated  adjustments  aeeount  beai's  to  the  amount  of  such 
aeeumulated  earuiujjs  aud  profits.”. 

Pa<re  215,  Hue  15,  strike  “])lus”. 


Pa<re  215,  line  17,  strike  the  jieriod  at  the  end  and 
insei-t  “,  plus”. 


Pa<re  215,  after  line  17,  iii8«2rt  the  folkmnn^: 
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1  “(C)  the  floor  ])laii  flnaneiiifj:  interest  of 

2  siieli  tax))ayer  for  siieh  taxable  year.”. 

Pa<>:e  217,  line  2,  after  “of  the  ])artnershi])”  insert 
“,  rediieed  by  floor  |)lan  finaneinj);  interest,” 

Pa^e  219,  aftei-  line  12,  insert  the  following: 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


“(9)  Floor  rlax  kixax('ix(;  ixtkrest  de- 
FIXEl). — For  ])ur|)oses  of  this  snbseetion: 

“(A)  Ix  (iEXEKAL. — The  term  ‘floor  plan 
finanein«:  interest’  means  interest  ])aid  or  ae- 
erned  on  tlooi'  plan  finaneiiifr  indebtedness. 

“(B)  FLOOlt  RLAX  EIXAX(’IX(J  IXDEBTED- 
XESS. — The  term  ‘floor  plan  finanein<i:  indebt¬ 
edness’  means  indebt(*dness — 

“(i)  used  to  finance  the  ae(|nisition  of 
motor  vehieles  held  for  sale  to  retail  ens- 
tomers,  and 

“(ii)  secured  by  tlie  iiiventoiy  so  ae- 
(piired. 

“(C)  Motor  veiiiole. — The  term  ‘motor 
vehicle’  means  a  motor  vehicle  that  is  any  of 
the  follimin^: 

“(i)  An  automobile. 

“(ii)  A  truck. 

“(iii)  A  recreational  vehicle. 
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1 

“(iv)  A  motorc-ycle. 

2 

“(v)  A  ])()at. 

3 

“(vi)  Farm  machineiy  or  o(|nipmeiit. 

4 

“(vii)  Foiistmctioii  machineiy  or 

5 

eiiuipmeiit.”. 

Pa^m  23:3,  line  2:3,  insert  “21f)(fr)(:3)(A)(ii),”  after 

“i:37(i))(:i)(A),” 


Pa^e  248,  after  line  .‘3,  insert  the  foll(min«:: 

6 

SEC.  3315.  AMORTIZATION  OF  RESEARCH  AND  EXPERI¬ 

7 

MENTAL  EXPENDITURES. 

8 

(a)  lx  (lEXEUAFi. — Section  174  is  amended  to  read 

9 

as  follows: 

10 

“SEC.  174.  AMORTIZATION  OF  RESEARCH  AND  EXPERI¬ 

11 

MENTAL  EXPENDITURES. 

12 

“(a)  lx  (tEXEHAL. — In  the  case  of  a  taxjiayer’s  s])eci- 

13 

fied  research  or  exjierimental  exjienditnres  for  any  taxable 

14 

year — 

15 

“(1)  except  as  provided  in  parajjraph  (2),  no 

16 

deduction  shall  be  allowed  for  such  expenditures. 

17 

and 

18 

“(2)  the  tax])ayer  shall — 

19 

“(A)  charge  such  ex])enditures  to  ca])ital 

20 

account,  and 
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“(H)  1)0  allowed  an  amortization  dediietion 
of  such  ex])eiKlitiires  ratably  over  the  5-year  ])e- 
riod  (15-year  period  in  the  ease  of  any  speeified 
researeh  or  exi)erimeiital  expenditures  whieh  are 
attrihutahle  to  foreign  researeh  (within  the 
meaning  of  seetion  41(d)(4)(F)))  he<dnnin«‘ 
with  the  inidjxant  of  the  taxable  year  in  whieh 
siieh  exi)enditui‘es  ai‘e  ])aid  or  ineurred. 

“(h)  Si'KciFiKi)  Keseahcii  ok  Exkekimextal  Ex- 
I’EXDITFRES. — For  |)urposes  of  this  seetion,  the  term 
‘speeified  researeh  or  experimental  exjienditures’  means, 
vath  resjieet  to  any  taxable  year,  i-eseareh  or  ex])erimental 
ex])enditures  whieh  are  paid  or  ineurred  by  the  taxjiayer 
durin<>:  sueh  taxable  year  in  eonneetion  vith  the  taxjiayer’s 
trade  or  business. 

“(e)  Skecial  Kfees. — 

“(1)  Laxi)  AXl)  OTHER  RRORERTV. — This  see¬ 
tion  shall  not  apjily  to  any  exjienditure  for  the  aeipii- 
sition  or  improvement  of  land,  or  for  the  ae(|uisition 
or  inijirovement  of  jirojierty  to  he  used  in  eonneetion 
with  the  researeh  or  ex})erimentation  and  of  a  ehar- 
aeter  whieh  is  suhjeet  to  the  allowanee  iioder  seetion 
1()7  (relating;  to  allowanee  for  depreeiatioii,  ete.)  or 
seetion  611  (relatino;  to  allowanee  for  depletion);  hut 
for  purposes  of  this  seetion  allowanees  under  seetion 
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167,  and  alUnvances  under  section  611,  shall  be  con¬ 
sidered  as  ex])enditiires. 

“(2)  Exploration  expenditures. — This  sec¬ 
tion  shall  not  apply  to  any  exiienditure  i)aid  or  in¬ 
curred  for  the  purpose  of  aseertaininj?  the  existence, 
location,  extent,  or  (luality  of  any  de])osit  of  ore  or 
other  mineral  (including  oil  and  fjas). 

“(8)  SOETWARE  DEVELOPMENT. — For  inuposes 
of  this  section,  any  amount  paid  or  ineurrc'd  in  eon- 
neetion  with  the  development  of  any  software  shall 
he  treated  as  a  research  or  exiH'rimental  expendi¬ 
ture. 

“(d)  Treat.ment  Upon  Disposition,  Ketire.ment, 
OR  Abandonment. — If  any  ])ro])erty  with  res])eet  to 
which  specified  research  or  exjierimental  expenditures  are 
paid  or  incurred  is  disjiosed,  retired,  or  abandoned  durin»’ 
the  period  duriu<>:  which  such  expenditures  are  allowed  as 
an  amortization  deduction  under  this  section,  no  deduction 
shall  be  allowed  vith  resjieet  to  such  ex])enditures  on  ac¬ 
count  of  such  dis})osition,  retirement,  or  abandonment  and 
such  amoi-tization  deduction  shall  continue  with  respect  to 
such  expenditures.”. 

(h)  Ulerk’AL  A.MENDMENT. — The  table  of  sections 
for  part  VI  of  suhehaiiter  R  of  eha])ter  1  is  amended  by 
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strikiiio;  the  item  relatiiif;  to  seetioii  174  and  insei-tino-  the 
folUmniij;  new  item: 

“Str.  174.  Amortization  of  rosoairli  and  c.xporiinontal  o-xpiMiditiiros.”. 

(e)  Effective  Date. — The  amendments  made  by 
this  seetion  shall  apitly  to  amounts  paid  or  inenrred  in  tax¬ 
able  years  be<iinnin«:  after  Deeember  31,  2022. 

SEC.  3316.  UNIFORM  TREATMENT  OF  EXPENSES  IN  CONTIN¬ 
GENCY  FEE  CASES. 


(a)  I\  (tEXEICVE. — Seetion  102  is  amended  by  redes¬ 
ignatin’*:  siibseetion  (t])  as  siibseetion  (r)  and  by  in.seiTinf*’ 
after  siibseetion  (ji)  the  followin’*;  new  .siibseetion: 


‘((i)  Expenses  in  Dontincency  Fee  Cases. — Xo 


dediietion  shall  be  allowed  under  siibseetion  (a)  to  a  tax¬ 
payer  for  any  exjiense — 

“(1)  i)‘dd  or  inenrred  in  the  course  of  the  trade 
or  business  of  |)raetiein‘>:  law,  and 

“(2)  resultin’*'  from  a  ease  for  wliich  the  tax¬ 
payer  is  eompensated  primarily  on  a  eontin‘>ent 


until  sueh  time  as  sueh  con,tin‘>:eney  is  re.solved.”. 

(b)  f]FFE(TlVE  Date. — The  amendment  made  by 
this  seetion  shall  a])i)ly  to  exjienses  and  eosts  jiaid  or  in- 
eurred  in  taxable  years  be»innin‘>:  after  the  date  of  the  en- 
aetment  of  this  Aet. 
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Pa<>'0  280,  strike  line  1,  and  all  that  follows  thron«>:h 
pajje  285,  line  4,  and  insert  the  folkmnno-: 

1  SEC.  3703.  SURTAX  ON  LIFE  INSURANCE  COMPANY  TAX- 

2  ABLE  INCOME. 

3  (a)  L\  (lEXEKAL. — Seetion  801(a)(1)  is  amended — 

4  (1)  hy  strikin'*-  “eonsist  of  a  tax”  and  insert 

5  “eonsist  of  the  sum  ot^ — 

6  “(A)  a  tax”,  and 

7  (2)  hy  strikin'*-  the  period  at  the  end  and  inseid- 

8  in'*:  and”,  and 

9  (.3)  by  addin'*-  at  the  end  the  following*-  new  .suh- 

10  paraj>:rai)h: 

1 1  “(H)  a  tax  e{|nal  to  8  ])ereent  of  the  life  in- 

12  suranee  eomi)any  taxable  ineome.”. 

Pa<>:e  280,  strike  lines  4  throu‘»-h  25. 

Pajre  292,  strike  line  12  and  all  that  follows  through 
pa^e  298,  line  9. 

Pa^a‘  298,  strike  line  11,  and  all  that  follows 
tln-on<>-h  pao-e  801,  line  10. 

Pa«-e  808,  line  8,  insert  “or  })rineipal  fnianeial  offi- 
eer”  after  “i)rineii)al  exeentive  offieer”. 

Pa^e  809,  after  line  21,  insert  the  followin'?: 
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SEC.  3805.  MODIFICATION  OF  TREATMENT  OF  QUALIFIED 
EQUITY  GRANTS. 

(a)  Seetion  83(i)  of  the  Internal  lievenne  Code  of 
1980,  as  added  by  seetion  3804,  is  amended  by  adding- 
at  the  end  the  following  new  pai-agraph: 

“(7)  Kestkktei)  stock  exits. — This  seetion 
(other  than  this  snbseetion),  ineiuditig-  any  eleetion 
under  snbseetion  (b),  shall  not  ai)])ly  to  restrieted 
stoek  units.”. 

(a)  Seetion  3804(e)(2)  of  this  Aet  is  amended  to  i-ead 
as  follows: 

“(2)  Exclusion  from  deeinttiox  of  non¬ 
qualified  DEFERRED  COMPENSATION  PLAN. — Sllb- 
seetion  (d)  of  seetion  4()9A  is  amended  by  adding  at 
the  end  the  following  new  paragraj)!!: 

‘*‘{1)  Treatment  of  qualified  stock. — An 
arrangement  iiiidei-  whieh  an  employee  may  reeeive 
((ualified  stoek  (as  defined  in  seetion  83(i)(2))  shall 
not  be  treated  as  a  noiKpialified  deferred  eompensa- 
tion  jilan  solely  beeanse  of  an  enpiloyee’s  eleetion,  or 
ability  to  make  an  eleetion,  to  defer  reeognition  of 
ineonie  under  seetion  83(i).’.”. 

(b)  The  amendments  made  by  this  seetion  shall  take 
effeet  as  if  ineluded  in  the  provisions  of  seetion  3804  of 
this  Aet  to  whieh  they  relate. 
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Pa<re  330,  line  19,  sti-ike  “5”  and  insert  “7”. 

Pajre  331,  line  4,  sti-ike  “12”  and  insert  “14”. 

Pajje  331,  line  9,  stilke  “5”  and  insei-t  “7”. 

Pa<?e  331,  line  9,  sti-ike  “12”  and  insert  “14”. 

Pa^-e  331,  line  11,  strike  “5”  and  insert  “7”. 

Pa<;e  331,  line  12,  strike  “o”  and  insert  “7”. 

Pa^^e  331,  line  17,  strike  “5”  and  insert  “7”. 

Pa^^e  332,  line  6,  strike  “12”  and  insert  “14”. 

Pa^^e  332,  line  7,  strike  “12”  and  insert  “14”. 

Pajre  332,  line  11,  strike  “12”  and  in.sert  “14”. 

Pa<>:e  332,  line  12,  strike  “3”  and  insert  “7”. 

Pa^a‘  343,  line  17,  strike  “85.7”  and  insert  “80”. 

Pajre  343,  line  23,  strike  “05.7”  and  insert  “00”. 

Pajre  354,  line  1,  strike  “seetion”  and  insert  “see- 
tions”. 


Pajre  397,  strike  line  9  and  all  that  follows  thronj>:h 
l)a^e  398,  line  10,  and  insert  the  followin»:: 

1  “(1)  Ix  (iEXEKAL. — In  the  ease  of  any  specified 

2  ainoiint  paid  or  inenrred  by  a  domestic  corporation 

3  to  a  foreign  corjioration  which  is  a  member  of  the 
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same  iiiteniatioiial  fnianeial  re])()i-tin»:  as  sneh 

domestic  eorporatioii  and  which  has  elected  to  be 
subject  to  the  provisions  of  this  subsection — 

“(A)  such  amount  shall  be  taken  into  ae- 
eount  (other  than  for  purposes  of  sections  245, 
245A,  and  881)  as  if — 

“(i)  such  foi'ei^n  eoiporation  were  en- 
«a<>'ed  in  a  trade  or  business  vithin  the 
United  States, 

“(ii)  such  foreiji'ii  corporation  had  a 
permanent  establishment  in  the  United 
States  dui'inj?  the  taxable  year,  and 

“(iii)  such  i)ayment  weiv  effectively 
connected  vith  the  conduct  of  a  trade  or 
business  within  the  United  States  and  were 
attributable  to  su{?h  permanent  establish¬ 
ment, 

“(B)  for  jnuposes  of  subsection  (c)(1)(A), 
iio  deduction  shall  be  allowed  with  res])ect  to 
such  amount  and  such  subsection  shall  be  a])- 
plied  without  rejjard  to  such  amount,  and 

“(U)  there  shall  be  allowed  as  a  deduction 
the  deemed  ex])enses  with  i-espect  such 
amount.”. 
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Pa<>'e  403,  strike  line  20  and  all  that  follows  through 
page  404,  line  1 8,  and  insert  the  folhmnng: 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 
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15 
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18 

19 

20 


“(8)  Fohehjx  tax  ('hei)it  allowed. — The 
eredit  allowed  niider  seetion  906(a)  with  resi)eet  to 
ainounts  taken  into  aeeount  in  ineoine  under  i)ara- 
graph  (1)(A)  shall  he  limited  to  80  j)ereeiit  of  the 
amount  of  taxes  ])aid  or  aeerued  and  determined 
anthout  mgard  to  seetion  906(1))(1). 

“(9)  Election. — Any  eleetiopiiindei-  i)aragi-ai)h 

(D— 

“(A)  shall  !)('  made  at  sueh  time  and  in 
sueh  form  and  manner  as  the  Seeretaiy  may 
l)r(A'ide,  and 

“(B)  xliall  api)ly  for  the  taxable  year  for 
whieh  made  and  all  sul)se(|uent  taxable  yeai*s 
unless  revoked  with  the  eonsent  of  the  See- 
retary.”. 


Page  410,  after  line  20,  insert  the  following: 


(b)  Tkeatmext  of  Pehtaix  Kefekexoes. — See¬ 


tion  119(e)  of  dhision  A  of  the  Tax  Relief  and  Health 
Care  Aet  of  2006  is  amended  by  adding  at  the  end  the 
folkming:  “Refeivnees  in  this  subseetion  to  seetion  199 
of  the  Internal  Efivemie  Code  of  1 986  shall  be  treated  as 
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roferoiices  to  such  section  as  in  effect  befoi-e.  its  i-e))eal  by 
the  Tax  C’lits  and  Jo])s  Act.”. 


Pajre  410,  line  21,  stilke  “(b)”  and  insert  “(e)’ 


Pajre  418,  after  line  22,  insei-t  the  foll(min«>:: 


‘(d)  Assets  axd  Xet  Iwestmext  Ixt’ome  of  Ke- 


LATEI)  ( )R(;AXTZATI( )XS. — 

“(1)  Lx  (JEXEHAE. — For  purposes  of  sub¬ 
sections  (b)( !)((')  and  (e),  the  assets  and  neiipyest- 
inent  income  of  any  ivlated  ol'jianization  shall  be 
treated  as  the  assets  and  net  investment  income  of 
the  elijdble  educational  institution. 

“(2)  Keeatei)  ()H(iAXlZATl()X. — For  purposes 
of  this  subsection,  the  term  ‘related  organization’ 
means,  with  res])eet  to  an  elijrible  educational  insti¬ 
tution,  any  organization  which — 

“(A)  controls,  oi‘  is  controlled  by,  such  in¬ 
stitution, 

“(H)  is  controlled  by  one  or  more  persons 
that  control  such  institution,  or 

“((’)  is  a  suppoi-ted  organization  (as  de- 
fiued  in  section  509(f)(3)),  or  an  orjranization 
described  in  section  5()9(a)(3),  durino-  the  tax¬ 
able  year  A\'ith  resjx'ct  to  such  institution.”. 
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Pa<re  423,  line  3,  strike  “CHURCHES”  and  insert 

“501(c)(3)  ORGANIZATIONS”. 

Pa<?e  423,  line  5,  strike  “RELIGIOUS  SERVICES 
AND”. 


Pa^n‘  423,  startino-  line  10,  strike  “ClU'KC'llES,  Ix- 
TE(JKATEi)  Auxiliaries,  etc”  and  insert  “Orijaxiza- 
TIOXS  DeSURIHEI)  IX  SUHSEITIOX  (e)(3)”. 


423, 


starting"  line 


14,  strike  “deseribc'd  in  see- 


tion  5()8(e)(l)(A)”. 


Page  423,  line  10,  strike  “religious  jinipo.se”  and  in¬ 
sert  “iinipose  deserihed  in  snbseetion  (e)(3)”. 

Page  423,  staining  line  20,  strike  “eontent  of  any 
homily,  sermon”  and  all  that  follows  thi'ough  “.sneh  eon- 
tent”  on  line  23,  and  insert  “eontent  of  any  statement 
whieh”. 


Page  424,  line  1,  strike  “is  in”  and  insert  “is  made 


in 


Page  424,  after  line  0,  insert  the  foilovidng; 

1  “(2)  Ter.mixatiox. — Paragraiih  (1)  .shall  not 

2  Bjiiily  to  taxable  years  beg-irming  after  December  31, 

3  2023.”. 
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Pajre  424,  starting-  line  8,  strike  “eiulino-  after  the 
date  of  the  enaetnient  of  this  Aet”  and  insei-t  “l)e«diinin«- 
after  Deeeinher  31,  2018”. 

X 
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TAXCUTS& 
JOBS  ACT 


United  States  Senate 

COMMITTEE  ON  FINANCE 


Policy  Highlights 

The  Tax  Cuts  and  Jobs  Act  provides  fiscaliy  responsible  middle-class  tax  relief  by  cutting  tax  rates  across  the  board, 
reducing  the  tax  burden  on  American  job  creators  and  modernizing  our  tax  system.  Under  this  proposal,  a  typical  family  of 
four  earning  the  median  family  income  (around  $73,000)  will  see  its  taxes  cut  by  nearly  $1,500.  The  bill  will  also  reduce 
the  tax  burden  on  small  businesses  and  put  American  companies  on  a  level  playing  field  with  their  foreign  competitors  in 
order  to  grow  the  economy  and  create  more  jobs  here  at  home. 

Combined,  all  of  this  will  mean  bigger  paychecks  for  middle-class  workers  and  families,  more  American  jobs  and  a  stronger 
U.S.  economy. 

RELIEF  FOR  AMERICAN  WORKERS  ANO  FAMILIES 

The  Tax  Cuts  and  Jobs  Act: 

►  Lowers  individual  tax  rates  for  low-  and  middle-income  Americans  by  effectively  expanding  the  zero  tax  bracket  and 
maintaining  a  10  percent  bracket,  allowing  hardworking  taxpayers  to  keep  more  of  their  hard-earned  money,  make  ends 
meet,  and  save  for  retirement.  The  bill  includes  a  reformed  rate  structure  that  targets  tax  relief  to  the  middle  class 
while  maintaining  the  existing  tax  distribution,  and  a  38.5  percent  bracket  for  high-income  earners. 

►  Nearly  doubles  the  standard  deduction  to  reduce  or  eliminate  the  federal  income  tax  burden  for  tens  of  millions  of 
American  families.  The'standard  deduction  will  increase  from  $6,350  to  $12,000  for  individuals  and  from  $12,700  to 
$24,000  for  married  couples.  For  single  parents,  the  standard  deduction  will  increase  from  $9,300  to  $18,000. 

►  Recognizes  the  unique  challenges  faced  by  parents  with  young  children  by: 

•  Expanding  the  child  tax  credit  from  $1,000  to  $1,650  and  allowing  many  more  parents  to  claim  the  credit  by 
substantially  lifting  existing  caps; 

•  Preserving  the  child  and  dependent  care  tax  credit  to  help  working  parents  care  for  their  children  and  older 
dependents  -  such  as  an  aging  grandparent  -  who  need  support; 

•  Preserving  the  adoption  tax  credit  to  help  families  with  the  high  costs  of  adopting  children;  and 

•  Allowing  parents  to  more  effectively  save  for  the  education  costs  of  unborn  children. 

►  Preserves  the  deduction  for  charitable  contributions,  continuing  a  long  recognition  of  the  importance  of  private 
philanthropy  for  the  churches  and  community  organizations  that  daily  provide  aid  and  assistance  to  those  in  need. 

►  Protects  the  home  mortgage  interest  deduction  for  existing  mortgages  and  maintains  the  deduction  for  newly 
purchased  homes  up  to  $1  million.  This  incentive  for  homeownership  provides  tax  relief  to  current  and  aspiring 
homeowners. 

►  Continues  popular  retirement  savings  programs  such  as  401(k)s  and  Individual  Retirement  Accounts,  to  help 
Americans  build  their  retirement  nest  eggs  and  prepare  for  the  future. 
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RELIEF  FOR  AMERICAN  WORKERS  AND  FAMILIES  (continued) 

►  Preserves  the  earned  income  tax  credit  to  provide  tax  relief  to  lo\A/-income  Americans  working  to  build  better  lives 
for  themselves. 

►  Preserves  additional  important  elements  of  the  existing  individual  tax  system,  including: 

•  Deduction  for  medical  expenses 

•  Enhanced  standard  deduction  for  the  blind  and  elderly 

•  Education  relief  for  graduate  students 

►  Repeals  the  alternative  minimum  tax  (AMT)  to  simplify  the  tax  code  and  eliminate  uncertainty  for  millions  of 
Americans  who  are  required  to  calculate  their  taxes  twice  each  year. 

►  Provides  relief  from  the  death  tax  by  doubling  the  current  exemption.  This  will  reduce  uncertainty  and  costs  for 
family-owned  farms  and  businesses  by  making  it  less  likely  that  Washington  will  impose  an  unnecessary  layer  of 
taxation  on  Americans  who  want  to  pass  on  their  life's  work  to  the  next  generation. 

RELIEF  FOR  JOB  CREATORS  OF  ALL  SIZES 

►  Permanently  lowers  the  corporate  tax  rate  to  20  percent  so  American  companies  no  longer  have  to  face  the 
highest  tax  rate  in  the  industrialized  world,  which  will  allow  them  to  better  compete  in  the  global  marketplace, 
create  more  jobs  and  increase  wages. 

►  Substantially  lowers  the  tax  burden  on  Main  Street  job  creators  through; 

•  A  simple  and  easy-to-administer  deduction  for  pass-through  businesses  of  all  sizes,  allowing  more  small 
businesses  to  grow,  invest,  hire  new  workers  and  increase  wages  while  also  preventing  abuse  of  the 
reformed  system; 

•  Enhanced  Section  179  expensing  to  promote  business  investment  and  growth;  and 

•  Enhanced  cash  accounting,  allowing  more  businesses  to  use  the  simple  cash-basis  accounting  method. 

►  Full  and  immediate  expensing  of  new  equipment,  which  encourages  growth  and  increases  investment, 
productivity  and  wages. 

►  Protects  the  ability  of  small  businesses  to  deduct  interest  on  loans  that  allows  Main  Street  employers  to  expand, 
invest,  and  hire  new  workers. 

►  Preserves  important  elements  of  the  existing  business  tax  system,  including; 

•  Low-income  housing  credit  to  continue  encouraging  businesses  to  invest  in  affordable  housing  and  provide 
individuals  and  families  with  expanded  opportunities. 

•  Research  and  development  tax  credit,  which  enhances  investments  in  American  products,  technology  and 
innovations. 

►  Permanently  modernizes  our  outdated  international  tax  system  by  eliminating  the  antiquated  "worldwide"  system, 
in  order  to  eliminate  double  taxation,  enhance  the  competitiveness  of  American  companies,  and  bring  business 
and  investment  back  to  the  United  States. 

►  Eliminates  the  "lock-out  effect"  by  making  it  simpler  and  less  onerous  for  American  multinationals  to  bring  foreign 
earnings  back  to  America  for  investment  and  growth  here  at  home. 

►  Makes  the  United  States  a  better  place  to  do  busine&s  'by  eliminating  incentives  for  companies  to  shift  jobs, 
profits  and  intellectual  property  overseas,  and  by  creating  incentives  for  companies  to  both  locate  in  America  and 
bring  economic  activity  back  to  America. 
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FYI.. 

Please  hold  tight  for  30  minutes.  We  want  to  send  to  SFC  member  offices  first  per  committee 
protocol.  Thanks. 
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INTRODUCTION 


The  Senate  Coinmittee  on  Finance  has  scheduled  a  markup  on  November  13,  2017,  of  an 
original  bill,  the  ‘Tax  Cuts  and  Jobs  Act,”  which  provides  for  reconciliation  pursuant  to  section 
2001  of  the  concurrent  resolution  on  the  budget  for  fiscal  year  2018.  This  document,'  prepared 
by  the  staff  of  the  Joint  Committee  on  Taxation,  provides  a  description  of  the  Chairman’s  Mark 
of  the  “Tax  Cuts  and  Jobs  Act.” 


‘  This  document  may  be  cited  as  follows:  Joint  Committee  on  Taxation,  Description  of  the  Chairman 's 
Mark  of  the  “Tax  Cuts  and  Jobs  Act"  (JCX-51-1 7),  November  9, 2017.Tlhs  document  can  be  found  also  on  the 
Joint  Committee  on  Taxation  website  at  w'ww.ict.gov.  All  section  references  herein  are  to  the  Internal  Revenue 
Code  of  1986,  as  amended,  unless  otlierwise  stated. 
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I.  TAX  REFORM  FOR  INDIVIDUALS 


A.  Simplification  and  Reform  of  Rates,  Standard  Deductions,  and  Exemptions 

1.  Reduction  and  simplification  of  individual  income  tax  rates  and  modification  of  inflation 
adjustment 

Present  Law 

In  general 

To  determine  regular  tax  liability,  an  individual  taxpayer  generally  must  apply  the  tax 
rate  schedules  (or  the  tax  tables)  to  his  or  her  regular  taxable  income.  The  rate  schedules  are 
broken  into  several  ranges  of  income,  known  as  income  brackets,  and  the  marginal  tax  rate 
increases  as  a  taxpayer’s  income  increases. 

Tax  rate  schedules 


Separate  rate  schedules  apply  based  on  an  individual’s  filing  status.  For  2017,  the  regular 
individual  income  tax  rate  schedules  are  as  follows: 

Table  l.-Federal  Individual  Income  Tax  Rates  for  2017’ 


If  taxable  income  is: 

Then  income  tax  equals: 

Single  Individuals 

Not  over  S9,325 

Over  $9,325  but  not  over  $37,950 

Over  $37,950  but  not  over  $91 ,900 

Over  $9 1 ,900  but  not  over  $  1 9 1 ,650 

Over  $191,650  but  not  over  $416,7(K) 

Over  $416,700  but  not  over  $418,400 

Over  $418,400 

1 0%  of  the  taxable  income 

$932.50  plus  15%  of  the  excess  over  $9,325 

$5,226.25  plus  25%  of  the  excess  over  $37,950 

$18,713.75  plus  28%  of  the  excess  over  $9 1 ,900 

$46,643.75  plus  33%  of  the  excess  over  $191,650 

$  1 20,9 1 0.25  plus  35%  of  the  excess  over  $4 1 6,700 

$  1 2 1 ,505.25  plus  39.6%  of  the  excess  over  $4 1 8,400 

Heads  of  Households 

Not  over  $13,350 

Over  $13,350  but  not  over  $50,800 

Over  $50,800  but  not  over  $  1 3 1 ,200 

Over  $  1 3 1 ,200  but  not  over  $2 1 2,500 

Over  $2 12,500  but  not  over  $416,700 

Over  $416,700  but  not  over  $444,550 

Over  $444,550 

10%  of  the  taxable  income 

$1,335  plus  15%  of  the  excess  over  $13,350 

$6,952.50  plus  25%  of  the  excess  over  $50,800 

$27,052.50  plus  28%  of  the  excess  over  $131,200 

$49,8 16.50  plus  33%  of  tlie  excess  over  $2 12,500 

$1 17,202.50  plus  35%  of  the  excess  over  $416,700 

$126,950  plus  39.6%  of  the  excess  over  $444,550 
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If  tauMble  income  is: 


Then  income  tax  equals: 


Married  Individuals  Filing  Joint  Returns  and  Surviving  Spouses 


Not  over  SI 8,650 

Over  S 1 8,650  but  not  over  S75,900 

Over  S75,900  but  not  over  SI 53, 100 

1 0%  of  the  taxable  income 

$  1 ,865  plus  1 5%  of  the  excess  over  S 1 8,650 

$10,452.50  plus  25%  of  the  excess  over  $75,900 

Over  S 1 53, 1 00  but  not  over  S233,350 

Over  $233,350  but  not  over  $416,700 

$29,752.50  plus  28%  of  tire  excess  over  $153,100 

$52,222.50  plus  33%  of  the  excess  over  $233,350 

Over  $416,700  but  not  over  $470,700 

SI  12,728  plus  35%  of  the  excess  over  $416,700 

Over  $470,700 

$131,628  plus  39.6%  of  the  excess  over  $470,700 

Married  Individuals  Filing  Separate  Returns 
Not  over  S9,325  1 0%  of  the  taxable  income 


Over  $9,325  but  not  over  $37,950 

$932.50  plus  15%  of  the  excess  over  $9,325 

Over  $37,950  but  not  over  S76,550 

Over  $76,550  but  not  over  $1 16,675 

S5,226.25  plus  25%  of  the  excess  over  $37,950 

$14,876.25  plus  28%  of  the  excess  over  $76,550 

Over  $1 16,675  but  nqt  auer  $208,350 

$26,1 1 1.25  plus  33%  of  the  excess  over  $1 16,675 

Over  $208,350  but  not  over  $235,350 

Over  $235,350 

$56,364  plus  35%  of  the  excess  over  $208,350 

$65,814  plus  39.6%  of  the  excess  over  $235,350 

Estates  and  Trusts 

Not  over  $2,550 

15%  of  the  taxable  income 

Over  $2,550  but  not  over  $6,000 

$382.50  plus  25%  of  the  excess  over  $2,550 

Over  S6,0(K)  but  not  over  $9, 1 50 

$1,245  plus  28%  of  the  excess  over  $6,000 

Over  $9, 1 50  but  not  over  S 1 2,500 

Over  $12,500 

$2,127  plus  33%  of  the  excess  over  $9,150 

$3,232.50  plus  39,6%  of  the  excess  over  $12,500 

Rev.  Proc.  2016-55,  2016-45  I.R.B.  707,  sec.  3.01. 

Unearned  income  of  children 

Special  Riles  (generally  refeaed  to  as  the  “kiddie  tax”)  apply  to  the  net  unearned  income 
of  certain  children."  Generally,  the  kiddie  tax  applies  to  a  child  if:  ( 1 )  the  child  has  not  reached 
the  age  of  19  by  the  close  of  the  taxable  year,  or  the  child  is  a  full-time  student  under  the  age  of 
24,  and  either  of  the  child’s  parents  is  alive  at  such  time;  (2)  the  child’s  unearned  income  exceeds 

’  Sec.  1(g).  Unless  otherwise  stated,  all  section  references  are  to  tlie  Internal  Revenue  Code  of  1986.  as 
amended  (tlie  “Code"). 
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$2,100  (for  2017);  and  (3)  the  child  does  not  file  a  joint  return.^  The  kiddie  tax  applies 
regardless  of  whether  the  child  may  be  claimed  as  a  dependent  by  either  or  both  parents.  For 
children  above  age  17,  the  kiddie  tax  applies  only  to  children  whose  earned  income  does  not 
exceed  one-half  of  the  amount  of  their  support. 

Under  these  rules,  the  net  unearned  income  of  a  child  (for  2017,  unearned  income  over 
$2,100)  is  taxed  at  the  parents’  tax  rates  if  the  parents’  tax  rates  are  higher  than  the  tax  rates  of 
the  child."* *  The  remainder  of  a  child’s  taxable  income  (i.e.,  earned  income,  plus  unearned  income 
up  to  $2,100  (for  2017),  less  the  child’s  standard  deduction)  is  taxed  at  the  child’s  rates, 
regardless  of  whether  the  kiddie  tax  applies  to  the  child.  For  these  purposes,  unearned  income  is 
income  other  than  wages,  salaries,  professional  fees,  other  amounts  received  as  compensation  for 
personal  services  actually  rendered,  and  distributions  from  qualified  disability  trusts.^  In  general, 
a  child  is  eligible  to  use  the  preferential  tax  rates  for  qualified  dividends  and  capital  gains.^ 

The  kiddie  tax  is  calculated  by  computing  the  “allocable  parental  tax.”  This  involves 
adding  the  net  unearned  income  of  the  child  to  the  parent’s  income  and  then  applying  the 
parent’s  tax  rate.  A  child’s  “net  unearned  income”  is  the  child’s  unearned  income  less  the  sum 
of  (1)  the  minimum  standard  deduction  allowed  to  dependents  ($1,050  for  2017^),  and  (2)  the 
greater  of  (a)  such  minimum  standard  deduction  amount  or  (b)  the  amount  of  allowable  itemized 
deductions  that  are  directly  connected  with  the  production  of  the  unearned  income.® 

The  allocable  parental  tax  equals  the  hypothetical  increase  in  tax  to  the  parent  that  results 
from  adding  the  child’s  net  unearned  income  to  the  parent’s  taxable  income.^  If  the  child  has  net 
capital  gains  or  qualified  dividends,  these  items  are  allocated  to  the  parent’s  hypothetical  taxable 
inccmVft  according  to  the  ratio  of  net  unearned  income  to  the  child’s  total  unearned  income.  If  a 
parent  more  than  one  child  subject  to  the  kiddie  tax,  the  net  unearned  income  of  all  children 
is  coinbmed,  and  a  single  kiddie  tax  is  calculated.  Each  child  is  then  allocated  a  proportionate 
share  of  the  hypothetical  increase,  based  upon  the  child’s  net  unearned  income  relative  to  the 
aggregate  net  unearned  income  of  all  of  the  parent’s  children  subject  to  the  tax. 


5  Sec.  1(g)(2). 

Special  niles  apply  for  detennining  which  parent’s  rate  applies  where  a  joint  return  is  not  filed. 
5  Sec.  1(g)(4)  and  sec.  911(d)(2). 

*  Sec.  1(h). 

’  Sec.  3.02  of  Rev.  Proc.  2016-55,  supra. 

*  Sec.  1(g)(4). 

®  Sec.  1(g)(3). 
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Generally,  a  child  must  file  a  separate  return  to  report  his  or  her  income.'”  In  such  case, 
items  on  the  parents’  return  are  not  affected  by  the  child’s  income,  and  the  total  tax  due  from  the 
child  is  the  greater  of; 

1 .  The  stiin  of  (a)  the  tax  payable  by  the  child  on  the  child’s  earned  income  and  unearned 

to  $2,100  (for  2017),  plus  (b)  the  allocable  parental  tax  on  the  child’s 
iinearmi  mcome,  or 

2.  The  tax  on  the  child’s  income  without  regard  to  the  kiddie  tax  provisions." 

Under  certain  circumstances,  a  parent  may  elect  to  report  a  child’s  unearned  income  on 
the  parent’s  return.'^ 

Indexing  tax  provisions  for  inflatioia. 

Under  present  law,  many  pararhSt^SOf  are  adjusted  for  inflation  to  protect 

taxpayers  from  the  effects  of  rising  pnc^:2%)st  .qf;^ie  &jii4  are  based  on  annual  changes 

in  the  level  of  the  Consumer  Price  IikierTofaH  Gchsumers  (“CPI-U”).'^  The  CPI-U  is  an 
index  that  measures  prices  paid  by  typical  urban  consumers  on  a  broad  range  of  products,  and  is 
developed  and  published  by  the  Department  of  Labor. 

Among  the  inflation-indexed  tax  parameters  are  the  following  individual  mctsitie  tax 
amounts:  ( 1 )  the  regular  income  tax  brackets;  (2)  the  basic  standard  deduction;  (3)  the  additional 
standard  deduction  for  aged  and  blind;  (4)  the  personal  exemption  amount;  (5)  the  thresholds  for 
the  overall  limitation  on  itemized  deductions  and  the  personal  exemption  phase-out;  (6)  the 
phase-in  and  phase-out  thresholds  of  the  earned  income  credit;  (7)  IRA  contribution  limits  and 
deductible  amounts;  and  (8)  the  saver’s  credit 


Capital  gains  rates 

In  general 

In  the  case  of  an  individual,  estate,  or  trust,  any  adjusted  net  capital  gain  which  otherwise 
would  be  taxed  at  the  10-  or  15-percent  rate  is  not  taxed.  Any  adjusted  net  capital  gain  which 
otherwise  would  be  taxed  at  rates  over  15-percent  and  below  39.6  percent  is  taxed  at  a  15- 
percent  rate.  Any  adjusted  net  capital  gain  which  otherwise  would  be  taxed  at  a  39.6-percent  rate 
is  taxed  at  a  20-percent  rate. 


The  unrecaptured  section  1250  gain  is  taxed  at  a  maximum  rate  of  25  percent,  and  28- 
^cent  rate  gain  is  taxed  at  a  maximum  rate  of  28  percent.  Any  amount  of  unrecaptured  section 


Sec.  1(g)(6).  See  Fomi  8615,  Tax  for  Certain  Children  Wlio  Have  Unearned  105^. 


Sec.  1(g)(1). 


Sec.  1(g)(7). 
Sec.  1(0(5). 
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1 250  gain  or  28-percent  rate  gain  otherwise  taxed  at  a  1 0-  or  1 5-percent  rate  is  taxed  at  the 
otherwise  applicable  rate. 

In  addition,  a  tax  is  imposed  on  net  investment  income  in  the  case  of  an  individual,  estate, 
or  trust.  In  the  case  of  an  individual,  the  tax  is  3.8  percent  bf  the  lesser  of  net  investment  income, 
which  includes  gains  and  dividends,  or  the  excess  of  modiilfid  adjusted  gross  income  over  the 
threshold  amount.  The  threshold  amount  is  $250,000  in  the  case  of  a  joint  return  or  surviving 
spouse,  $125,000  in  the  case  of  a  married  individual  filing  a  separate  return,  and  $200,000  in  the 
case  of  any  other  individual. 

Definitions 


Net  capital  ^ain 

In  general,  gain  or  loss  reflected  in  the  value  of  an  asset  is  not  recognized  for  income  tax 
purposes  until  a  taxpayer  disposes  of  the  asset.  On  the  sale  or  exchange  of  a  capital  asset,  any 
gain  generally  is  included  in  income.  Net  capital  gain  is  the  excess  of  the  net  long-term  capital 
gain  for  the  taxable  year  over  the  net  short-term  capital  loss  for  the  yegr.  Gain  or  loss  is  treated 
as  long-term  if  the  asset  is  held  for  more  than  one  year.  . 

.  • 

A  capital  asset  generally  means  any  property  except  (l)  ixjveato^,  stock  in  trade,  or 
property  held  primarily  for  sale  to  customers  in  the  ordinary  comse  of  she  |.axpayer’s  trade  or 
business,  (2)  depreciable  or  real  property  used  in  the  taxpayer’s  trade  or  business,  (3)  specified 
literary  or  artistic  property,  (4)  business  accounts  or  notes  receivable,  (5)  certain  U.S. 
publications,  (6)  certain  commodity  derivative  financial  instruments,  (7)  hedging  transactions, 
and  (8)  business  supplies.  In  addition,  the  net  gain  from  the  disposition  of  certain  property  used 
in  the  taxpayer’s  trade  or  business  is  treated  as  long-term  capital  gain.  Gain  from  the  disposition 
of  depreciable  personal  property  is  not  treated  as  capital  gain  to  the  extent  of  all  previous 
depreciation  allowances.  Gain  from  the  disposition  of  depreciable  real  property  is  generally  not 
treated  as  capital  gain  to  the  extent  of  the  depreciation  allowances  in  excess  of  the  allowances 
available  under  the  straight-line  method  of  depreciation. 

Adjusted  net  capital  gain 

The  “adjusted  net  capital  gain”  of  an  individual  is  the  net  capital  gain  reduced  (but  not 
below  zero)  by  the  sum  of  the  28-percent  rate  gain  and  the  unrecaptured  section  1250  gain.  The 
net  capital  gain  is  reduced  by  the  amount  of  gain  that  the  individual  treats  as  investment  income 
for  purposes  of  determining  the  investment  interest  limitation  under  section  163(d). 

Qiita.!ifkd  dividend  income 

Adjusted  net  capital  gain  is  increased  by  the  amount  of  qualified  dividend  income. 

A  dividend  is  the  distribution  of  property  made  by  a  corpcsraddn  to  its  shareholders  out  of 
its  after-tax  earnings  and  profits.  Qualified  dividends  generally  iaclades  dividends  received  from 
domestic  corporations  and  qualified  foreign  corporations.  The  term  “qualified  foreign 
corporation”  includes  a  foreign  corporation  that  is  eligible  for  the  benefits  of  a  comprehensive 
income  tax  treaty  with  the  United  States  which  the  Treasury  Department  determines  to  be 
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satisfactory  and  which  includes  an  exchange  of  information  pt6^Mn.  In  addition,  a  foreign 
corporation  is  treated  as  a  qualified  foreign  corporation  for  any  dividend  paid  by  the  corporation 
with  respect  to  stock  that  ts  iTv^adily  tradable  on  an  established  securities  market  in  the  United 
States. 


If  a  shareholder  does  not  hold  a  share  of  stock  for  more  than  60  days  during  the  121-day 
period  beginning  60  days  before  the  ex-dividend  date  (as  measured  under  section  246(c)), 
dividends  received  on  the  stock  are  not  eligible  for  the  reduced  rates.  Also,  the  reduced  rates  are 
not  available  for  dividends  to  the  extent  that  the  taxpayer  is  obligated  to  make  related  payments 
with  respect  to  positions  in  substantially  similar  or  related  property. 

Dividends  received  from  a  corporation  that  is  a  passive  foreign  investment  company  (as 
defined  in  section  1297)  in  either  the  taxable  year  of  the  distribution,  or  the  preceding  taxable 
year,  are  not  qualified  dividends. 

A  dividend  is  treated  as  investment  income  for  purposes  of  determining  the  amount  of 
deductible  investment  interest  only  if  the  taxpayer  elects  to  treat  the  dividend  as  not  eligible  for 
the  reduced  rates. 

The  amount  of  dividends  qualifying  for  reduced  rates  that  may  be  paid  by  a  regulated 
investment  company  (“RIC”)  for  any  taxable  year  in  which  the  qualified  dividend  income 
received  by  the  RIC  is  less  than  95  percent  of  its  gross  income  (as  specially  computed)  may  not 
exceed  the  sum  of  (1)  the  qualified  dividend  income  of  the  RIC  for  the  taxable  year  and  (2)  the 
amount  of  earnings  and  profits  accumulated  in  a  non-RIC  taxable  year  that  were  distributed  by 
the  RIC  during  the  taxable  year. 

The  amount  of  qualified  dividend  income  that  may  be  paid  by  a  real  estate  investment 
trust  (“REIT”)  for  any  taxable  year  may  not  exceed  the  sum  of  ( 1 )  the  qualified  dividend  income 
of  the  REIT  for  the  taxable  year,  (2)  an  amount  equal  to  the  excess  of  the  income  subject  to  the 
taxes  imposed  by  section  857(b)(1)  and  the  regulations  prescribed  under  section  337(d)  for  the 
preceding  taxable  year  over  the  amount  of  these  taxes  for  the  preceding  taxable  year,  and  (3)  the 
amount  of  earnings  and  profits  accumulated  in  a  non-REIT  taxable  year  that  were  distributed  by 
the  REIT  during  the  taxable  year. 

Dividends  received  from  an  organization  that  was  exempt  from  tax  under  section  501  or 
was  a  tax-exempt  farmers’  cooperative  in  either  the  taxable  year  of  the  distribution  or  the 
preceding  taxable  year;  dividends  received  from  a  mutual  savings  bank  that  received  a  deduction 
under  section  591;  or  deductible  dividends  paid  on  employer  securities  are  not  qualified  dividend 
income. 


28-percent  rate  train 

The  term  “28-percent  rate  gain”  means  tite  excess  of  the  sum  of  the  amount  of  net  gain 
attributable  to  long-term  capital  gains  and  losses  from  the  sale  or  exchange  of  collectibles  (as 
defined  in  section  408(m)  without  regaird  to  paragraph  (3)  thereof)  and  the  amount  of  gain  equal 
to  the  additional  amount  of  gain  that  would  be  excluded  from  gross  income  under  section  1202 
(relating  to  certain  small  business  stock)  if  the  percentage  limitations  of  section  1202(a)  did  not 
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apply,  over  the  sum  of  the  net  short-term  capital  loss  for  the  taxable  year  and  any  long-temi 
capital  loss  carryover  to  the  taxable  year. 


Unrecaptured  section  1250  gain 

“Unrecaptured  section  1250  gain”  means  any  long-term  capital  gain  from  the  sale  or 
exchange  of  section  1250  property  (i.e.,  depreciable  real  estate)  held  more  than  one  year  to  the 
extent  of  the  gain  that  would  have  been  treated  as  ordinary  income  if  section  1250  applied  to  all 
depreciation,  reduced  by  the  net  loss  (if  any)  attributable  to  the  items  taken  into  account  in 
computing  28-percent  rate  gain.  The  amount  of  unrecaptured  section  1250  gain  (before  the 
reduction  for  the  net  loss)  attributable  to  the  disposition  of  property  to  which  section  1 23 1 
(relating  to  certain  property  used  in  a  trade  or  business)  applies  may  not  exceed  the  net  section 
1 23 1  gain  for  the  year. 

Description  of  Proposal 

Modification  of  rates 

The  proposal  replaces  the  individual  income  tax  rate  structure  with  a  new  rate  structure. 


Table  2.-Proposed  Federal  Individual  Income  Tax  Rates  for  2018 


If  taxable  income  is: 

Then  income  lax  equals: 

Single  Individuals 

Not  over  59,525 

Over  $9,525  but  not  over  $38,700 

Over  $38,700  but  not  over  $60,000 

Over  $60,000  but  not  over  $170,000 

Over  $  1 70,000  but  not  over  $200,000 

Over  $200,000  but  not  over  $500,000 

Over  $500,000 

1 0%  of  the  taxable  income 

$952.50  plus  1 2%  of  the  excess  over  $9,525 

$4,453.50  plus  22.5%  of  the  excess  over  $38,700 

$9,246  plus  25%  of  the  excess  over  $60,000 

$36,746  plus  32.5%  of  the  excess  over  $  1 70,000 

$46,496  plus  35%  of  the  excess  over  $200,000 

$15 1,496  plus  38.5%  of  the  excess  over  $500,000 

Heads  of  Households 

Not  over  $13,600 

Over  $  1 3,600  but  not  over  $5 1 ,800 

Over  $5 1,800  but  not  over  $60,000 

Over  $60,000  but  not  over  $  1 70,000 

Over  $1 70,000  but  not  over  $200,0(K) 

Over  $200,000  but  not  over  $500,000 

Over  $500,000 

10%  of  the  taxable  income 

$  1 ,360  plus  1 2%  of  the  excess  over  $  1 3,600 

$5,944  plus  22.5%  of  the  excess  over  $5 1,800 

$7,789  plus  25%  of  the  excess  over  $60,000 

$35,289  plus  32.5%  of  the  excess  over  $  1 70,000 

$45,039  plus  35%  of  the  excess  over  $200,000 

$150,039  plus  38.5%  of  the  excess  over  $500,000 
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If  taxHble  income  is: 

Then  income  tax  equals: 

Married  Individuals  Filing  Joint  Returns  and  Surviving  Spouses 

Not  over  $19,050 

Over  $19,050  but  not  over  $77,400 

Over  $77,400  but  not  over  $  1 20,000 

Over  $  1 20,000  but  not  over  $290, 0(K) 

Over  $290,000  but  not  over  $390,000 

Over  $390,000  but  not  over  $  1 ,000,000 

Over  $1,000,000 

1 0%  of  the  taxable  income 

$1 ,905  plus  12%  of  the  excess  over  $19,050 

$8,907  plus  22.5%  of  the  excess  over  $77,400 

$  1 8,492  plus  25%  of  the  excess  over  $  1 20,000 

$60,992  plus  32.5%  of  the  excess  over  $290,000 

$93,492  plus  35%  of  the  excess  over  $390,000 

$306,992  plus  38.5%  of  the  excess  over  $1,000,000 

Married  Individuals  Filing  Separate  Returns 

Not  over  $9,525 

Over  $9,525  but  not  over  $38,700 

Over  $38,700  but  not  over  $60,000 

Over  $60,000  but  not  over  $145,000 

Over  $  145,000  but  not  over  $  195,000 

Over  $  1 95,000  but  not  over  $500,0(K1 

Over  $500,000 

1 0%  of  the  taxable  income 

$952.50  plus  12%  of  the  excess  over  $9,525 

$4,453.50  plus  22.5%  of  the  excess  over  $38,700 

$9,246  plus  25%  of  the  excess  over  $60,000 

$30,496  plus  32.5%  of  the  excess  over  $145,000 

$46,746  plus  35%  of  the  excess  over  $  1 95,000 

$153,496  plus  38.5%  of  the  excess  over  $500,000 

Estates  and  Trusts 

Not  over  $2,550 

Over  $2,550  but  not  over  $9, 1 50 

Over  $9, 1 50  but  not  over  $  1 2,500 

Over  $12,500 

10%  of  the  taxable  income 

$255  plus  25%  of  the  excess  over  $2,550 

$  1 ,905  plus  35%  of  the  excess  over  $9, 1 50 

$3,077.50  plus  38.5%  of  the  excess  over  $12,500 

The  bracket  thresholds  are  all  adjusted  for  inflation  and  then  rounded  to  the  next  lowest 
multiple  of  $  1 00  in  future  years.  Unlike  present  law  (which  uses  a  measure  of  the  consumer 
price  index  for  all-urban  consumers),  the  new  inflation  adjustment  uses  the  chained  consumer 
price  index  for  all-urban  consumers. 

Simplification  of  tax  on  unearned  income  of  children 

The  proposal  simplifies  the  “kiddie  tax”  by  effectively  applying  ordinary  and  capital 
gains  rates  applicable  to  trusts  and  estates  to  the  net  unearned  income  of  a  child.  Thus,  taxable 
income  attributable  to  earned  income  is  taxed  according  to  an  unmarried  taxpayers’  brackets  and 
rates.  Taxable  income  attributable  to  net  unearned  income  is  taxed  according  to  tlie  brackets 
applicable  to  trusts  and  estates,  with  respect  to  both  ordinary  income  and  income  taxed  at 
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preferentia.5  rates.  The  child’s  tax  is  no  longer  affected  by  the  tax  situation  of  the  child’s  parent 
or  the  unearned  income  of  any  siblings. 

Replacine  CFt-U  with  chained  CPI-U 

The  proposal  requires  the  use  of  the  chained  CPI-U  (“C-CPI-U”)  to  index  tax  parameters 
currently  indexed  by  the  CPI-U.  The  C-CPl-U  is  also  developed  and  published  by  the 
Department  of  Labor,  and  differs  from  the  CPI-U  in  that  it  accounts  for  the  ability  of  individuals 
to  alter  their  consumption  patterns  in  response  to  relative  price  changes.  Values  that  are  reset  for 
2018,  such  as  the  bracket  thresholds  and  standard  deduction,  are  indexed  by  the  C-CPI-U  in 
taxable  years  beginning  after  December  3 1 ,  201 8.  Other  indexed  values  in  the  code  switch  from 
CPI-U  indexing  to  C-CPI-U  indexing  going  forward  in  taxable  years  beginning  after  December 
31,2017. 

Maximum  rates  m  capital  £ains  and  gaaKtied  divideads 

The  proposal  generally  retains  the  present-law  maximum  rates  on  net  capital  gain  and 
qualified  dividends.  The  breakpoints  between  the  zero-  and  15-percent  rates  (“15-percent 
breakpoint”)  and  the  15-  and  20-percent  rates  {“20-percent  breakpoint”)  are  the  same  amounts  as 
the  breakpoints  under  present  law,  except  the  breakpoints  are  indexed  using  the  C-CPI-U  in 
taxable  years  beginning  after  2017.  Thus,  for  2018,  the  i5-percent  breakpoint  is  $77,200  for 
joint  returns  and  surviving  spouses  (one-half  of  this  amount  for  married  taxpayers  filing 
separately),  $51,700  for  heads  of  household,  $2,600  for  estates  and  trusts,  and  $38,600  for  other 
unmarried  individuals.  The  20-percent  breakpoint  is  $479,000  for  joint  returns  and  surviving 
spouses  (one-half  of  this  amount  for  married  taxpayers  filing  separately),  $452,400  for  heads  of 
household,  $12,700  for  estates  and  trusts,  and  $425,800  for  other  unmarried  individuals. 

Therefore,  in  the  case  of  an  individual  (including  an  estate  or  trust)  with  adjusted  net 
capital  gain,  to  the  extent  the  gain  would  not  result  in  taxable  income  exceeding  the  1 5-percent 
breakpoint,  such  gain  is  not  taxed.  Any  adjusted  net  capital  gain  which  would  result  in  taxable 
income  exceeding  the  15-percent  breakpoint  but  not  exceeding  the  20-percent  breakpoint  is  taxed 
at  15  percent.  The  remaming  adjusted  net  capital  gain  is  taxed  at  20  percent. 

As  under  present  law,  mirecaptured  section  1250  gain  generally  is  taxed  at  a  maximum 
rate  of  25  percent,  and  2S-perceat  rate  gain  is  taxed  at  a  maximum  rate  of  28  percent. 

Paid  preparer  due  diligence  requirement  for  head  of  household  status 

The  proposal  directs  the  Secretary  of  the  Treasury  to  promulgate  due  diligence 
requirements  for  paid  preparers  in  determining  eligibility  for  a  taxpayer  to  file  as  head  of 
household.  A  penalty  of  $500  is  imposed  for  each  failure  to  meet  these  requirements. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
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2.  Increase  in  standard  deduction 


Present  Law 


Under  present  law,  an  individual  who  does  not  elect  to  itemize  deductions  may  reduce  his 
adjusted  gross  income  (“AGI”)  by  the  amount  of  the  applicable  standard  deduction  in  arriving  at 
his  taxable  income.  The  standard  deduction  is  the  sum  of  the  basic  standard  deduction  and,  if 
applicable,  the  additional  standard  deduction.  The  basic  standard  deduction  varies  depending 
upon  a  taxpayer’s  filing  status.  For  2017,  the  amount  of  the  basic  standard  deduction  is  $6,350 
for  single  individuals  and  married  individuals  filing  separate  returns,  $9,350  for  heads  of 
households,  and  $  1 2,700  for  married  individuals  filing  a  joint  return  and  surviving  spouses.  An 
additional  standard  deduction  is  allowed  with  respect  to  any  irtdiyidual  who  is  elderly  or  blind.'"* 
The  amount  of  the  standard  deduction  is  indexed  annually  for  inflgtion. 

. 

In  of  a  dependent  for  whom  a  deduction  for  a  personal  exemption  is  allowed  to 

another  taxpayer,  the  standard  deduction  may  not  exceed  the  greater  of  (i)  $1,050  (in  2017)  or 
(ii)  the  sum  of  $350  (in  2017)  plus  the  individual’s  earned  income. 

Description  of  Proposal 

The  proposal  increases  the  basic  standard  deduction  for  individuals  across  all  filing 
statuses.  Under  the  proposal,  the  amount  of  the  standard  deduction  is  increased  to  $24,000  for 
married  individuals  filing  a  joint  return,  $18,000  for  head-of-household  filers,  and  $12,000  for  all 
other  taxpayers.  The  amount  of  the  standard  deduction  is  indexed  for  inflation  using  the  chained 
consumer  price  index  for  all-urban  consumers  for  taxable  years  beginning  after  December  31, 
2018. 

The  additional  standard  deduction  for  the  elderly  and  the  blind  is  not  changed  by  the 
proposal. 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  a ftei  December  3Jjj  2017, 

3.  Repeal  of  the  deduction  for  personal  exeiaptions  *  *  _ 

Present  Law  ^  _-r 

Under  present  law,,  in  determining  taxable  income,  an  isdiYid£3^lTedtt£®.sAtStby  any 
personal  exemption  deductjotis  and  either  the  applicable  standiO’ddedttetloa.or  tttS  Orte 
itemized  deductions.  Personal  exemptions  generally  are  allowed  for.  the  tMpayer,Ms  oT  her 
spouse,  and  any  dependents.  For  2017,  the  amount  deductible  for  each  personal  exemption  is 
$4,050.  This  amount  is  indexed  annually  for  inflation.  The  personal  exemption  amount  is 


For  2017,  the  additional  amount  is  $1,250  for  married  taxpayers  (for  each  spouse  meeting  the  applicable 
criterion)  ;md  surviving  spouses.  Tire  additional  amount  for  single  individuals  and  heads  of  households  is  $1,550. 

An  individual  who  qualifies  as  botli  blind  and  elderly  is  entitled  to  two  additional  standard  deductions,  for  a  total 
additional  amount  (for  2017)  of  $2,500  or  $3,100,  as  applicable. 
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phased  out  in  the  case  of  an  individual  with  AGI  in  excess  of  $313,800  for  taxpayers  filing 
jointly,  $287,650  for  heads  of  household  and  $261,500  for  all  other  filers.  In  addition,  no 
personal  exemption  is  allowed  in  the  case  of  a  dependent  if  a  deduction  is  allowed  to  another 
taxpayer. 


Withholding  rules 

Under  present  law,  the  amount  of  tax  required  to  be  withheld  by  employers  from  a 
taxpayer’s  wages  is  based  in  part  on  the  number  of  withholding  exemptions  a  taxpayer  claims  on 
his  Form  W-4.  An  employee  is  entitled  to  the  following  exemptions;  (1)  an  exemption  for 
himself,  unless  he  allowed  to  be  claimed  as  a  dependent  of  another  person;  (2)  an  exemption  to 
which  the  employee’s  spouse  would  be  entitled,  if  that  spouse  does  not  file  a  Form  W-4  for  that 
taxable  year  claiming  an  exemption  described  in  (1);  (3)  an  exemption  for  each  individual  who  is 
a  dependent  (but  only  if  the  employee’s  spouse  has  not  also  claimed  such  a  withholding 
exemption  on  a  Form  W-4);  (4)  additional  withholding  allowances  (taking  into  account  estimated 
itemized  deductions,  estimated  tax  credits,  and  additional  deductions  as  provided  by  the 
Secretary  of  the  Treasury);  and  (5)  a  standard  deduction  allowance. 

Filing  requirements 

Under  present  law,  an  unmarried  individual  is  required  to  file  a  tax  return  for  the  taxable 
year  if  in  that  year  the  individual  had  income  which  equals  or  exceeds  the  exemption  amount 
plus  the  standard  deduction  applicable  to  such  individual  (/.<?.,  single,  head  of  household,  or 
surviving  spouse).  An  individual  entitled  to  file  a  joint  return  is  required  to  do  so  unless  that 
individual’s  gross  income,  when  combined  with  the  individual’s  spouse’s  gross  income  for  the 
taxable  year,  is  less  than  the  sum  of  twice  the  exemption  amount  plus  the  basic  standard 
deduction  applicable  to  a  joint  return,  provided  that  such  individual  and  his  spouse,  at  the  close 
of  the  taxable  year,  had  the  same  household  as  their  home. 

Trusts  and  estates 


In  lieu  of  the  deduction  for  personal  exemptions,  an  estate  is  allowed  a  deduction  of  $600.  A 
trust  is  allowed  a  deduction  of  $100;  $300  if  required  to  distribute  all  its  income  currently;  and 
an  amount  equal  to  the  personal  exemption  of  an  individual  in  the  case  of  a  qualified  disability 
trust. 


Description  of  Proposal 

The  proposal  repeals  the  deduction  for  personal  exemptions. 

The  proposal  modifies  the  requirements  for  those  who  are  required  to  file  a  tax  return.  In 
the  case  of  an  individual  who  is  not  married,  such  individual  is  required  to  file  a  tax  return  if  the 
taxpayer’s  gross  income  for  the  taxable  year  exceeds  the  applicable  standard  deduction. 

Married  individuals  are  required  to  file  a  return  if  that  individual’s  gross  income,  wheti  combined 
with  the  individual’s  spouse’s  gross  income  for  the  taxable  year,  is  more  than  the  standard 
deduction  applicable  to  a  joint  return,  provided  that;  (i)  such  iadividuai  and  his  spouse,  at  the 
close  of  the  taxable  year,  had  the  same  household  as  their  home;  (it)  the  individual’s  spouse  does 
not  make  a  separate  return;  and  (iii)  neither  the  individual  nor  his  spouse  is  a  dependent  of 
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another  taxpayer  who  has  income  (other  than  earned  income)  in  excess  of  $500  (indexed  for 
inflation). 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
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B.  Treatment  of  Business  Income  of  Individuals 


1.  Allow  17.4-percent  deduction  to  certain  pass-through  income 

Present  Law 


Individual  income  tax  rates 


To  determine  regular  tax  liability,  an  individual  taxpayer  ggogrally  must  apply  the  tax 
rate  schedules  (or  the  tax  tables)  to  his  or  her  regular  taxable  llt^Tate  schedules  are 

broken  into  several  ranges  of  income,  known  as  income  brackg^,^  ;^d  tjiarginal  tax  rate 
increases  as  a  taxpayer’s  income  increases.  Separate  rate  sche,d^S^;t8j!|f3y  based  on  an 
individual’s  filing  status  {i.e,  single,  head  of  household,  marridd^lHagljClbtly,  or  married  filing 
separately).  For  2017,  the  regular  individual  income  tax  rate  schedule  provides  rates  of  10,  15, 
25,  28,  33,  35,  and  39.6  percent. 

Partnerships 

Partnerships  generally  are  treated  for  Federal  income  tax  purposes  as  pass-through 
entities  not  subject  to  tax  at  the  entity  level. Items  of  income  (including  tax-exempt  income), 
gain,  loss,  deduction,  and  credit  of  the  partnership  are  taken  into  account  by  the  partners  in 
computing  their  income  tax  liability  (based  on  the  partnership’s  method  of  accounting  and 
regardless  of  whether  the  income  is  distributed  to  the  partners).*^  A  partner’s  deduction  for 
partnership  losses  is  limited  to  the  partner’s  adjusted  basis  in  its  partnership  interest.’’  Losses 
not  allowed  as  a  result  of  that  limitation  generally  are  carried  forward  to  the  next  year.  A 
partner’s  adjusted  basis  in  the  partnership  interest  generally  equals  the  sum  of  (1)  the  partner’s 
capital  contributions  to  the  partnership,  (2)  the  partner’s  distributive  share  of  partnership  income, 
and  (3)  the  partner’s  share  of  partnership  liabilities,  less  (1)  the  partner’s  distributive  share  of 
losses  allowed  as  a  deduction  and  certain  nondeductible  expenditures,  and  (2^  any  partnership 
distributions  to  the  partner.'*  Partners  generally  may  receive  distributions  S|#^a|fnership 
property  without  recognition  of  gain  or  loss,  subject  to  some  exceptions.'^ 


See.  701. 
See.  702(a). 


See.  704(d).  In  addition,  passive laSiaajdMMsk  limitations  limit  the  extent  to  whieh  certain  types  of 
income  can  be  offset  by  partnership  deductk@!is^s^tksffi469  and  465).  These  limitations  do  not  apply  to  corporate 
partners  (except  certain  closely-held  corporaliOB^iSisafiaay  not  be  important  to  individual  partners  who  have 
partner-level  passive  income  from  other  investments. 


Sec.  705. 


Sec.  73 1 .  Gain  or  loss  may  nevertheless  be  recognized,  for  example,  on  the  distribution  of  money  or 
marketable  securities,  distributions  with  respect  to  conuibuted  property,  or  in  the  case  of  disproportionate 
disUibutions  (which  can  result  in  ordinary  income). 
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Partnerships  may  allocate  items  of  income,  gain,  loss,  deduction,  and  credit  among  the 
partners,  provided  the  allocations  have  substantial  economic  effect.^®  In  general,  an  allocation 
has  substantial  economic  effect  to  the  extent  the  partner  to  which  the  allocation  is  made  receives 
the  economic  benefit  or  bears  the  economic  burden  of  such  allocation  and  the  allocation 
substantially  affects  the  dollar  amounts  to  be  received  by  the  partners  from  the  partnership 
independent  of  tax  consequences.^* 

State  laws  of  every  State  provide  for  limited  liability  companies^^  (“LLCs”),  which  are 
neither  partnerships  nor  corporations  under  applicable  State  law,  but  which  are  generally  treated 
as  partnerships  for  Federal  tax  purposes.^-’ 

Under  present  law,  a  publicly  traded  partnership  generally  is  treated  as  a  corporation  for 
Federal  tax  purposes.^"*  For  this  purpose,  a  publicly  traded  partnership  means  any  partnership  if 
interests  in  the  partnership  are  traded  on  an  established  securities  market  or  interests  in  the 
partnership  are  readily  tradable  on  a  secondary  market  (or  the  substantial  equivalent  thereof).^^ 

An  exception  from  corporate  treatment  is  provided  for  certain  publicly  traded 
partnerships,  90  percent  or  more  of  whose  gross  income  is  qualifying  income.^^ 


Sec.  704(b)(2). 

Treas.  Reg.  sec.  1.704- 1(b)(2). 

The  first  LLC  statute  was  enacted  in  Wyoming  in  1977.  All  States  (and  tlie  District  of  Columbia)  now 
have  an  LLC  stalutc,  though  the  tax  treatment  of  LLCs  for  State  tax  purposes  may  differ. 

Under  Treasury  regulations  promulgated  in  1996,  any  domestic  nonpublicly  traded  unincorporated  entity 
with  two  or  more  members  generally  is  treated  as  a  partnership  for  federal  income  tax  purposes,  while  any  single- 
member  domestic  unincorporated  entity  generally  is  treated  as  disregarded  for  Federal  income  tax  purposes  (i.e., 
treated  as  not  separate  from  its  owner).  Instead  of  the  applicable  default  treatment,  however,  an  LLC  may  elect  to  be 
treated  as  a  corporation  for  Federal  income  tax  purposes.  Treas.  Reg.  sec.  301.7701-.'l.  These  arc  known  as  the 
“chock-the-box”  regulations. 

Sec.  7704(a). 

Sec.  7704(b). 

Sec.  7704(c)(2).  Qualifying  income  is  defined  to  include  interest,  dividends,  and  gains  from  the 
disposirton  of  a  capital  asset  (or  of  property  described  in  section  12.3 1(b))  that  is  held  for  the  production  of  income 
thatls  qualifying  income.  Sec.  7704(d).  (Qualifying  income  also  includes  rents  from  real  property,  gains  from  the 
sale  or  other  disposition  of  real  property,  and  income  and  gains  from  the  exploration,  development,  mining  or 
pfft^Kfuction,  processing,  refining,  transportation  (including  pipelines  transporting  gas,  oil,  or  products  thereoO,  or  the 
PUarketing  of  any  mineral  or  natural  resource  (including  fertilizer,  geothennal  energy,  and  timber),  industrial  source 
carbon  dioxide,  or  tlie  transportation  or  storage  of  certain  fuel  mixtures,  alternative  fuel,  alcohol  fuel,  or  biodiesel 
fuel.  It  also  includes  income  and  gains  from  commodities  (not  described  in  section  1221(a)(1))  or  futures,  options, 
or  forward  contacts  with  respect  to  such  commodities  (including  foreign  currency  transactions  of  a  coiranodity 
pool)  where  a  principal  activity  of  tlie  partnership  is  the  buying  and  selling  of  such  commodities,  fumres,  options,  or 
forward  contacts.  However,  tlie  exception  for  partnerships  with  qualifying  income  does  not  apply  to  any 
partnership  resembling  a  mutual  fund  (i.e.,  that  would  be  described  in  section  851(a)  if  it  were  a  domestic 
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S  corporations 


For  Federal  income  tax  purposes,  an  S  corporation"’  generally  is  not  subject  to  tax  at  the 
corporate  level.^^  Items  of  income  (including  tax-exempt  income),  gain,  loss,  deduction,  and 
credit  of  the  S  corporation  are  taken  into  account  by  the  S  corporation  shareholders  in  computing 
their  income  tax  liabilities  (based  on  the  S  corporation’s  method  of  accounting  and  regardless  of 
whetltgj.tile  income  is  distributed  to  the  shareholders).  A  shareholder’s  deduction  for  corporate 
losseis  is  limited  to  the  sum  of  the  shareholder’s  adjusted  basis  in  its  S  corporation  stock  and  the 
indebtedness  of  the  S  corporation  to  such  shareholder.  Losses  not  allowed  as  a  result  of  that 
limitation  generally  are  carried  forward  to  the  next  year.  A  shareholder’s  adjusted  basis  in  the 
S  corporation  stock  generally  equals  the  sum  of  (1)  the  shareholder’s  capital  contributions  to  the 
S  corporation  and  (2)  the  shareholder’s  pro  rata  share  of  S  corporation  income,  less  (1)  the 
shareholder’s  pro  rata  share  of  losses  allowed  as  a  deduction  and  certain  nondeductible 
expenditures,  and  (2)  any  S  corporation  distributions  to  the  shareholder.^^ 

In  general,  an  S  corporation  ^^^older  is  not  subject  to  tax  on  corporate  distributions 
unless  the  distributions  exceed  the  s^^^lder’s  basis  in  the  stock  of  the  corporation. 

Electing  S  corporation  status 

To  be  eligible  to  elect  S  corporation  status,  a  corporation  may  not  have  more  than 
100  shareholders  and  may  not  have  more  than  one  class  of  stock.-^®  Only  individuals  (other  than 
nonresident  aliens),  certain  tax-exempt  organizations,  and  certain  trusts  and  estates  are  permitted 
shareholders  of  an  S  corporation. 

Sole  proprietorships 

Unlike  a  C  corporation,  partnership,  or  S  corporation,  a  business  conducted  as  a  sole 
proprietorship  is  not  treated  as  an  entity  distinct  from  its  owner  for  Federal  income  tax 


corporation),  which  includes  a  corporation  registered  under  the  Investment  Company  Act  of  1940  (Pub.  L.  No.  76- 
768  (1940))  as  a  management  eompany  or  unit  investment  tnist  (sec.  7704(c)(.'l)). 

An  S  corporation  is  so  named  beeause  its  Federal  tax  treatment  is  governed  by  subchapter  S  of  the  Code. 

2*  Secs.  1363  and  1366. 

Sec.  1367.  If  any  amount  that  would  reduce  the  adjusted  basis  of  a  shareholder’s  S  corporation  stock 
exceeds  tire  amount  that  would  reduce  that  basis  to  zero,  the  excess  is  applied  to  reduce  (but  not  below  zero)  the 
shareholder’s  basis  in  any  indebtedness  of  the  S  corporation  to  the  shareholder.  If,  after  a  reduction  in  the  basis  of 
such  indebtedness,  there  is  an  event  that  would  increase  the  adjusted  basis  of  the  shareholder’s  S  corporation  stock, 
such  increase  is  instead  first  applied  to  restore  tlie  reduction  in  the  basis  of  tlie  shareholder’s  indebtedness. 

Sec.  1367(b)(2). 

^  Sec.  1361.  For  tliis  purpose,  a  husband  and  wife  and  all  members  of  a  family  are  treated  as  one 
shareholder.  Sec.  1361(c)(1). 
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purposes.^*  Rather,  the  business  owner  is  taxed  directly  on  business  income,  and  files 
Schedule  C  (sole  proprietorships  generally).  Schedule  E  (rental  real  estate  and  royalties),  or 
Schedule  F  (farms)  with  his  or  her  individual  tax  return.  Furthermore,  transfer  of  a  sole 
proprietorship  is  treated  as  a  transfer  of  each  individual  asset  of  the  business.  Nonetheless,  a  sole 
proprietorship  is  treated  as  an  entity  separate  from  its  owner  for  employment  tax  purposes,^^  for 
certain  excise  taxes,^^  and  certain  information  reporting  requirements. 

Description  of  Proposal 

An  individual  taxpayer  generally  may  deduct  17.4  percent  of  domestic  qualified  business 
income  from  a  partnership,  S  corporation,  or  sole  proprietorship. 

The  deduction  does  not  apply  to  specified  service  businesses,  except  in  the  case  of  a 
taxpayer  whose  taxable  income  does  not  exceed  $150,000  (for  married  individuals  filing  jointly; 
$75,000  for  other  individuals).  The  benefit  of  the  deduction  for  service  providers  is  phased  out 
over  a  $50,000  range  (for  married  individuals  filing  jointly;  $25,000  for  other  individuals).  The 
phaseout  applies  for  taxable  income  exceeding  $150,000  (for  married  individuals  filing  jointly; 
$75,000  for  other  individuals). 

In  the  case  of  a  taxpayer  who  has  qualified  business  income  from  a  partnership  or  S 
corporation,  the  amount  of  the  deduction  is  limited  to  50  percent  of  the  W-2  wages  of  the 
taxpayer.  W-2  wages  of  a  person  is  the  sum  of  wages  subject  to  wage  withholding,  elective 
deferrals,  and  deferred  compensation  paid  by  the  person  during  the  caiehdar  year  enifrisg  during 
the  taxable  year.  Only  those  wages  that  are  properly  allocable  to  qualified  biisiness  income  are 
taken  into  account. 

Qualified  business  income  for  a  taxable  year  means  the  net  amoant  cif  domestk?  qualified 
items  of  income,  gain,  deduction,  and  loss  with  respect  to  the  tiaxpayef's  qualified  buSifresses 
(that  is,  any  trade  or  business  other  than  specified  service  tradesjir  businesses,  defmed  below). 
The  determination  of  qualified  items  of  income,  gain,  deduction,  aitd  loss  takes  into  account 
these  items  only  to  the  extent  included  or  allowed  in  the  detennihation  of  ta^ble income  for  the 
year.  For  example,  if  in  a  taxable  year,  a  qualified  business  has  100  of  ordinary  income  from 
inventory  sales,  and  makes  an  expenditure  of  25  that  is  required  to  be  capitalized  and  amortized 
over  5  years  under  applicable  tax  rules,  the  net  business  income  is  1 00  minus  5  (current-year 
ordinary  amortization  deduction),  or  95.  The  qualified  business  income  is  not  reduced  by  the 


’’  A  single-member  unineorporated  entity  is  disregarded  for  Federal  income  tax  purposes,  unless  its  owner 
elects  to  be  treated  as  a  C  corporation.  Treas.  Reg.  sec.  .101.7701-.l(b)(l)(ii).  Sole  proprietorships  often  are 
conducted  through  legal  entities  for  nontax  reasons.  While  sole  proprietorships  generally  may  have  no  more  tlian 
one  owner,  a  married  couple  that  files  a  joint  remrn  and  jointly  owns  and  operates  a  business  may  elect  to  have  tliat 
business  treated  as  a  sole  proprietorship  imder  section  761(f). 

Treas.  Reg.  sec.  .^01.7701-2(c)(2){iv). 

Treas.  Reg.  sec.  .^01.7701-2(c)(2)(v). 

”  Treas.  Reg.  sec.  .301.7701-2(c)(2){vi). 
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entire  amount  of  the  capital  expenditure,  only  by  the  amount  deductible  in  determining  taxable 
income  for  the  year. 

Dividends  from  a  real  estate  investment  trust  (other  than  any  portion  that  is  a  capital  gain 
dividend)  are  qualified  items  of  income  for  this  purpose.  Similarly,  divideads  that  are  includable 
in  gross  income  from  certain  cooperative  are  qualified  items  of  mcome  for  this  purpose. 

If  the  amount  of  qualified  business  income  is  less  than  zero  for  a  taxable  year,  i.e.,  is  a 
loss,  the  amount  of  the  loss  is  treated  as  a  loss  from  qualified  businesses  in  die  next  taxable  year. 

Qualified  business  income  does  not  include  any  amount  paid  by  an  S  corporation  that  is 
treated  as  reasonable  compensation  of  the  taxpayer.  Similarly,  qualified  business  income  does 
not  include  any  amount  allocated  or  distributed  by  a  partnership  to  a  partner  who  is  acting  other 
than  in  his  or  her  capacity  as  a  partner  for  services,  and  does  not  include  any  amount  that  is  a 
guaranteed  payment  for  services  actually  rendered  to  or  on  behalf  of  a  partnership  to  the  extent 
that  the  payment  is  in  the  nature  of  remuneration  for  those  services. 

Qualified  business  income  or  loss  does  not  include  certain  investment-related  income, 
gain,  deductions,  or  loss. 

A  specified  service  trade  or  business  means  any  trade  or  business  activity  involving  the 
performance  of  services  in  the  fields  of  health,  law,  engineering,  architecture,  accounting, 
actuarial  science,  performing  arts,  consulting,  athletics,  financial  services,  brokerage  services,  or 
any  trade  or  business  where  the  principal  asset  of  such  trade  or  business  is  the  reputation  or  skill 
of  one  or  more  of  its  employees. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
2.  Limitation  on  losses  for  taxpayers  other  than  corporations 

Present  Law 


Loss  limitation  rules  applicable  to  individuals 

Passive  loss  rules 


The  passive  loss  rules  limit  deductions  and  credits  from  passive  trade  or  business 
activities.^^  The  passive  loss  rules  apply  to  individuals,  estates  and  trusts,  and  closely  held 
corporations.  A  passive  activity  for  this  purpose  is  a  trade  or  business  activity  in  which  the 
taxpayer  owns  an  interest,  but  in  which  the  taxpayer  does  not  materially  participate.  A  taxpayer 
is  treated  as  materially  participating  in  an  activity  only  if  the  taxpayer  is  involved  in  the 


Sec.  469. 
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•.  I  . 

operation  of  the  activity  on  a  basis  th^isi^^lair,  continuous,  and  substantial.^®  Deductions 
attributable  to  passive  activities,  to  ti?e  exceed  income  from  passive  activities, 

generally  may  not  be  deducted  against, iftcpme.  Deductions  and  credits  that  are  suspended 
under  these  rules  are  carried  forward  and  tfeated^as  deductions  and  credits  from  passive  activities 
in  the  next  year.  The  suspended  losses  from  a  passive  activity  are  allowed  in  full  when  a 
taxpayer  disposes  of  his  entire  interest  in  the  passive  activity  to  an  unrelated  person. 

Excess  farm  loss  rules 


A  limitation  on  excess  farm  losses  applies  to  taxpayers  other  than  C  corporations.-^’  If  a 
taxpayer  other  than  a  C  corporation  receives  an  applicable  subsidy  for  the  taxable  year,  the 
amount  of  the  excess  farm  loss  is  not  allowed  for  the  taxable  year,  and  is  carried  forward  and 
treated  as  a  deduction  attributable  to  farming  businesses  in  the  next  taxable  year.  .An  excess  farm 
loss  for  a  taxable  year  means  the  excess  of  aggregate  deductions  that  are  attributable  to  farming 
businesses  over  the  sum  of  aggregate  gross  income  or  gain  attributable  to  farming  businesses 
plus  the  threshold  amount.  The  threshold  amount  is  the  greater  of  (1)  $300,000  ($150,000  for 
married  individuals  filing  separately),  or  (2)  for  the  five-consecutive-year  period  preceding  the 
taxable  year,  the  excess  of  the  aggregate  gross  income  or  gain  attributable  to  the  taxpayer's 
farming  businesses  over  the  aggregate  deductions  attributable  to  the  taxpayer's  farming 
businesses. 


Description  of  Proposal 

The  pngpo^  Expands  the  limitation  on  excess  farm  losses.  Under  the  proposal,  excess 
business  loss^i^  of  j^^payer  other  than  a  C  corpwation  are  not  allowed  for  the  taxable  year. 

Such  losses!  forward  and  treated  as  part  of  the  taxpayer's  net  operating  loss  (NOL) 

carryforward  ifi'  Mfrsbquent  taxable  years.  NOL  carryovers  are  allowed  for  a  taxable  year  up  to 
the  lesser  of  the  carryover  amount  or  90  percent  of  taxable  income  determined  without  regard  to 
the  deduction  for  NOLs. 

An  excess  business  loss  for  the  taxable  year  is  the  excess  of  aggregate  deductions  of  the 
taxpayer  attributable  to  trades  or  businesses  of  the  taxpayer,  over  of  aggregate  gross 

income  or  gain  of  the  taxpayer  plus  a  threshold  amount.  The  IfeOsltoM  amount  for  a  taxable  year 
is  $500,000  for  married  individuals  filing  jointly,  and  $250,000  &E  otfeof  iodivi  The 
$500,000  and  $250,000  thresholds  are  indexed  for  inflation. 

In  the  case  of  a  partnership  or  S  corporgiion,  the  proposal  applies  at  the  partner  or 
shareholder  level.  Each  partner's  or  S  OGitpdi^frbn  shareholder's  share  of  items  of  income,  gain, 
deduction,  or  loss  of  the  partnership  ot  S  4bi|ipii^tion  are  taken  into  account  in  applying  the 
limitation  under  the  proposal  for  the  friSabfo:y@a?:  of  the  partner  or  S  corporation.  Regulatory 
authority  is  provided  to  apply  the  proposal  to  any  other  passthrough  entity  to  the  extent  necessary 


^  Regulations  provide  more  detailed  standards  for  material  participation.  See  Treas.  Reg.  sec.  1.469-5 

and  -5T. 

Sec.  4610). 
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to  carry  out  the  proposal.  Regulatory  authority  is  also  provided  to  require  any  additional 
reporting  as  the  Secretary  determines  is  appropriate  to  carry  out  the  purposes  of  the  proposal. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
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C.  Reform  of  the  Child  Tax  Credit 


Present  Law 


An  individual  may  claim  a  tax  credit  for  each  qualifying  child  under  the  age  of  1 7.  The 
amount  of  the  credit  per  child  is  $1,000.  A  child  who  is  not  a  citizen,  national,  or  resident  of  the 
United  States  cannot  be  a  qualifying  child. 

The  aggregate  amount  of  child  credits  that  may  be  claimed  is  phased  out  for  individuals 
with  income  over  certain  threshold  amounts.  Specifically,  the  otherwise  allowable  child  tax 
credit  is  reduced  by  $50  for  each  $1,000  (or  fraction  thereof)  of  modified  adjusted  gross  income 
(“AGI”)  over  $75,000  for  single  individuals  or  heads  of  households,  $1 10,000  for  married 
individuals  filing  joint  returns,  and  $55,000  for  married  individuals  filing  separate  returns.  For 
purposes  of  this  limitation,  modified  AGI  includes  certain  otherwise  excludable  income  earned 
by  U.S.  citizens  or  residents  living  abroad  or  in  certain  U.S.  territories. 

The  credit  is  allowable  against  both  the  regular  tax  and  the  alternative  minimum  tax 
(“AMT”).  To  the  extent  the  child  credit  exceeds  the  taxpayer’s  tax  liability,  the  taxpayer  is 
eligible  for  a  refundable  credit’**  (the  “additional  child  tax  credit”)  equal  to  15  percent  of  earned 
income  in  excess  of  $3,000  (the  “earned  income”  formula). 

Families  with  three  or  more  children  may  determine  the  additional  child  tax  credit  using 
the  “alternative  formula,”  if  this  results  in  a  larger  credit  than  determined  under  the  earned 
income  formula.  Under  the  alternative  formula,  the  additional  child  tax  credit  equals  the  amount 
by  which  the  taxpayer’s  Social  Security  taxes  exceed  the  taxpayer’s  earned  income  credit 
(“EIC”). 


Earned  income  is  defined  as  the  sum  of  wages,  salaries,  tips,  and  other  taxable  employee 
compensation  plus  net  self-employment  earnings.  At  the  taxpayer’s  election,  combat  pay  may  be 
treated  as  earned  income  for  these  purposes.  Unlike  the  EIC,  which  also  includes  the  preceding 
items  in  its  definition  of  earned  income,  the  additional  child  tax  credit  is  based  only  on  earned 
income  to  the  extent  it  is  included  in  computing  taxable  income.  For  example,  some  ministers’ 
parsonage  allowances  are  considered  self-employment  income,  and  thus  are  considered  earned 
income  for  purposes  of  computing  the  EIC,  but  the  allowances  are  excluded  from  gross  income 
for  individual  income  tax  purposes,  and  thus  are  not  considered  earned  income  for  purposes  of 
the  additional  child  tax  credit  since  the  income  is  not  included  iix  taxable  income. 


Any  credit  or  refund  allowed  or  made  to  an  individual  tiftdef  this  provision  (incltM^lo 
any  resident  of  a  U.S.  possession)  is  not  taken  into  account  as  income  and  is  not  be  taken  into 
account  as  resources  for  the  month  of  receipt  and  the  following  two  months  for  purposes  of 


determining  eligibility  of  such  indiv)^#j^^p::^^^j|^^ual  for  benefits  or  assistance,  or  the 
amount  or  extent  of  benefits  or  assis^is^^^^^^^^^^^jrogram  or  under  any  State  or  local 
program  financed  in  whole  or  in 


38 


The  refundable  eredit  may  not 


r% 


ehi  Id  of  $1,000. 
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Description  of  Proposal 


The  proposal  increases  the  child  tax  credit  to  $1,650  per  qualifying  child.  Additionally, 
the  age  limit  for  a  qualifying  child  is  increased  by  one  year,  such  that  a  taxpayer  may  claim  the 
credit  with  respect  to  any  qualifying  child  under  the  age  of  1 8. 

The  credit  is  further  modified  to  provide  for  a  $500  lionrefundable  credit  for  qualifying 
dependents  other  than  qualifying  children.  The  proposal  gfenerally  retains  the  present-law 
definition  of  dependent. 

In  2018,  the  threshold  at  which  the  credit  begins  to  phase  out  is  increased  to  $1,000,000 
for  married  taxpayers  filing  a  joint  return  and  $500,000  in  the  case  of  all  other  taxpayers.  These 
amounts  are  not  indexed  for  inflation. 

The  proposaMower  the  earned  income  threshold  for  the  refundable  child  tax  credit  to 
$2,500.  As  under  present  law,  the  maximum  amount  refundable  may  not  exceed  $  1 ,000  per 
qualifying  child.  Under  the  proposal,  this  $1,000  threshold  is  indexed  for  inflation  with  a  base 
year  of  20 1 7,  rounding  up  to  the  nearest  $  1 00  (such  that  the  threshold  is  $  1 , 1 00  in  20 1 8).  In 
order  to  receive  the  refundable  portion  of  the  child  tax  credit,  a  taxpayer  must  include  a  Social 
Security  number  for  each  qualifying  child  for  whom  the  credit  is  claimed  on  the  tax  return. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
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D.  Simplification  and  Reform  of  Deductions  and  Exclusions 
1.  Repeal  of  deduction  for  taxes  not  paid  or  accrued  in  a  trade  or  business 

Present  Law 


Individuals  are  permitted  a  deduction  for  certain  taxes  paid  or  accrued,  whether  or  not 
incurred  in  a  taxpayer’s  trade  or  business.  These  taxes  are:  (i)  State,  local  and  foreign  real 
property  taxes;^*-*  (ii)  State  and  local  personal  property  taxes;'*®  (iii)  State,  local  aad  foreign 
income,  war  profits,  and  excess. profits  taxes.'**  At  the  election  of  the  taxpt^e^s^  an  itemized 
deduction  may  be  taken  for  State  and  local  general  sales  taxes  in  lieu  of  thelfeidtzed  deduction 
for  State  and  local  income' taxes. ‘*^ 

Property  taxes  may  be  allowed  as  a  deduction  in  computing  adjusted  gross  income  if 
incurred  in  connection  with  property  used  in  a  trade  or  business;  otherwise  they  are  an  itemized 
deduction.  In  the  case  of  State  and  local  income  taxes,  the  deduction  is  an  itemized  deduction 
notwithstanding  that  the  tax  may  be  imposed  on  profits  from  a  trade  or  business.'*'^ 

Individuals  also  are  permitted  a  deduction  for  Federal  and  State  generation  skipping 
transfer  tax  (“GST  tax”)  imposed  on  certain  income  distributions  that  are  included  in  the  gross 
income  of  the  distributee.'*'* 

In  determining  a  taxpayer’s  alternative  minimum  taxable  income,  no  itemized  deduction 
for  property,  income,  or  sales  tax  is  allowed. 

Description  of  Proposal 

The  proposal  provides  that  in  the  case  of  an  individual.  State,  local  and  foreign  property 
taxes  and  State  and  local  sales  taxes  are  allowed  as  a  deduction  only  when  paid  or  accrued  in 
carrying  on  a  trade  or  business  or  an  activity  described  in  section  212  (relattitg  fp  expenses  for 
the  production  of  income).'*^  Thus,  the  proposal  allows  only  those  deductiojiS  for  State,  local  and 
foreign  property  taxes,  and  sales  taxes,  that  are  presently  deductible  in  computing  income  on  an 
indivi&afs  Schedule  C,  Schedule  E,  or  Schedule  F  on  such  individual’s  tax  return.  For 


Sec.  164(a)(1). 

Sec.  164(a)(2). 

Sec.  164(a)(3).  A  foreign  tax  credit,  in  lieu  of  a  deduction,  is  allowable  for  foreign  taxes  if  the  taxpayer 

so  elects. 

Sec.  164(b)(5). 

Sec  H.  Rep.  No.  1365  to  accompany  Individual  Income  Tax  Bill  of  1944  (78"‘  Cong.,  2d.  Scss.), 
reprinted  at  19  C.B.  8.39  (1944). 

Sec.  164(a)(4). 

The  proposal  docs  not  modify  the  deductibility  of  GST  tax  imposed  on  certain  income  distributions. 
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instance,  in  the  case  of  property  taxes,  an  individuaJ  may  deduct, items  only  if  these  taxes 
were  imposed  on  business  assets  (such  as  residentssi  rentel  property). 

The  proposal  also  provides  that  in  the  case  of  an  mdi  vidual.  State  and  local  income,  war 
profits,  and  excess  profits  taxes  are  not  allowable  as  a  deduction. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

2.  Modification  of  deduction  for  home  mortgage  interest 

Present  Law 


As  a  general  matter,  personal  interest  is  not  deductible.'*^  Qualified  residence  interest  is 
not  treated  as  personal  interest  and  is  allowed  as  an  itemized  deduction,  subject  to  limitations.'*’ 
Qualified  residence  interest  means  interest  paid  or  accrued  during  the  taxable  year  on  either 
acquisition  indebtedness  or  home  equity  indebtedness.  A  qualified  residence  means  the 
taxpayer’s  principal  residence  and  one  other  residence  of  the  taxpayer  selected  to  be  a  qualified 
residence.  A  qualified  residence  can  be  a  house,  condominium,  cooperative,  mobile  home,  house 
trailer,  or  boat. 

Acquisition  indebtedness 

Acquisition  indebtedness  is  indebtedness  that  is  incurred  in  acquiring,  constructing  or 
substantially  improving  a  qualified  residence  of  the  taxpayer  and  which  secures  the  residence. 
The  maximum  amount  treated  as  acquisition  indebtedness  is  $1  million  ($500,000  in  the  case  of 
a  married  person  filing  a  separate  return). 

Acquisition  indebtedness  also  includes  indebtedness  from  the  refinancing  of  other 
acquisition  indebtedness  but  only  to  the  extent  of  the  amount  (and  term)  of  the  refinanced 
indebtedness.  Thus,  for  example,  if  the  taxpayer  incurs  $200,000  of  acquisition  indebtedness  to 
acquire  a  principal  residscce  and  pays  down  the  debt  to  $150,000,  the  taxpayer’s  acquisition 
indebtedness  with  respect  to  tbs  residence  cannot  thereafter  be  increased  above  $150,000  (except 
by  indebtedness  incurred  to  jubstantially  improve  the  residence). 

Interest  on  acquisition  indebtedness  is  allowable  in  computing  alternative  minimum 
taxable  income.  However,  in  the  case  of  a  second  residence,  the  acquisition  indebtedness  may 
only  be  incurred  with  respect  to  a  house,  apartment,  condominium,  or  a  mobile  home  that  is  not 
used  on  a  transient  basis. 


See.  I6.^(h)(l). 

See.  16.r(h)(2)(D)and(h)Q). 
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Home  equity  indebtedness 


Home  equity  indebtedness  is  indebtedness  (other  than  acquisition  indebtedness)  secured 
by  a  qualified  residence. 

The  amount  of  home  equity  indebtedness  may  not  exceed  $100,000  ($50,000  in  the  case 
of  a  married  individual  filing  a  separate  rfetum)  and  may  not  exceed  the  fair  market  value  of  the 
residence  reduced  by  the  acquisition,  ifidebtedness. 

Interest  on  home  equity  indebtedness  is  not  deductible  in  computing  alternative  minimum 
taxable  income. 

Interest  on  qualifying  home  equity  indebtedness  is  deductible,  regardless  of  how  the 
proceeds  of  the  indebtsdness  are  iised>  i  Fpr  example,  personal  expenditures  may  include  health 
costs  and  education  expenses  for  the  tistlpayer’s  family  members  or  any  other  personal  expenses 
such  as  vacations,  tnmiture,  or  autombbiles.  A  taxpayer  and  a  mortgage  company  can  contract 
for  the  home  equity  indebtedness  loan  proceeds  to  be  transferred  to  the  taxpayer  in  a  lump  sum 
payment  (e.g.,  a  traditional  mortgage),  a  series  of  payments  {e.g.,  a  reverse  mortgage),  or  the 
lender  may  extend  the  borrower  a  line  of  credit  up  to  a  fixed  limit  over  the  term  of  the  loan  {e.g, 
a  home  equity  line  of  credit). 

Thus,  the  agg.Tegate  ikrdtetion  on  the  total  amount  of  a  taxpayer’s  acquisition 
indebtedness  and  home  equity  indebtedness  with  respect  to  a  taxpayer’s  principal  residence  and  a 
second  residence  that  may  give  rise  to  deductible  interest  is  $1,100,000  ($550,000,  for  married 
persons  filing  a  separate  return). 


Description  of  Proposal 

The  proposal  repeals  the  deduction  for  interest  on  home  equity  indebtedness. 

Effective  Date 

The  proposal  as  effectiva  foe  taxable  years  beginning  after  December  3 1 , 201 7. 

3.  Modificadcvn  i^esluclio®  fc?  personal  casualty  and  theft  losses 

Present  Law 

A  taxpayer  may  generally  claim  a  deduction  for  any  loss  sustained  during  the  taxable 
year,  not  compensated  by  insumtee  or  otherwise.  For  individual  taxpayers,  deductible  losses 
must  be  inctitred  .la  a  trade  or  bnsi.ness  or  other  profit-seeking  activity  or  consist  of  property 
losses  arising  from  fire,  storm,  shipwreck,  or  other  casualty,  or  from  theft.''^  Personal  casualty  or 
theft  losses  are  deductible  only  if  they  exceed  $100  per  casualty  or  theft.  In  addition,  aggregate 


See.  165(e). 
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net  C|iSHa%'and  theiii:  losses  are  deductible  only  to  the  extent  they  exceed  ten  percent  of  an 
individtiaf  tiBxpayer's  adjusted  gross  income. 


Description  of  Proposal 

The  proposal  modifies  the  deduction  for  personal  casualty  and  theft  losses.  Under  the 
proposal,  a  taxpayer  may  claim  a  personal  casualty  loss  (subjepi  tpftie  limitations  described 
above)  if  such  loss  was  incurred  in  a  disaster  declared  by  the  Rfsslifent  under  section  401  of  the 
Robert  T.  Stafford  Disaster  Relief  and  Emergency  Assistance  Act. 

Effective  Date 


The  proposal  is  effective  for  losses  incurred  in  taxable  years  beginning  after  December 
31,2017. 

4.  Repeal  of  deduction  for  tax  preparation  expenses 

Present  Law 


For  regular  income  tax  purposes,  individuals  are  allowed  an  itemized  deduction  for 
expenses  for  the  production  of  income.  These  expenses  are  defined  as  ordinary  and  necessary 
expenses  paid  or  incurred  in  a  taxable  year;  (1)  for  the  production  or  collection  of  income;  (2)  for 
the  management,  conservation,  or  maintenance  of  property  held  for  the  production  of  income;  or 
(3)  in  connection  with  the  determination,  collection,  or  refund  of  any  tax."*’ 

Description  of  Proposal 

The  proposal  repeals  the  deditctioxi  for  expenses  in  connection  with  the  determination, 
collection,  or  refund  of  any  tax. 


Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
5.  Repeal  of  miscellaneous  itemized  deductions  subject  to  the  two-percent  floor 


Present  Law 


Individuals  may  claim  itemized  deductions  for  certain  miscellaneous  expenses.  Certain  of 
these  expenses  are  not  deductible  unless,  in  aggregate,  they  exceed  two  percent  of  the  taxpayer’s 


Sec.  212. 
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adjusted  gross  income  (“AGI”).^°  The  deductions  described  below  are  subject  to  the  aggregate 
two-percent  floor. 

Expenses  for  the  production  or  collection  of  income 

Individuals  may  deduct  all  ordinary  and  necessary  expenses  paid  or  incurred  during  the 
taxable  year  for  the  production  or  collection  of  income. 

Present  law  and  IRS  guidance  provide  examples  of  items  that  may  be  deducted  under  this 
provision.  This  non-exhaustive  list  includes;^’ 

•  Appraisal  fees  for  a  casualty  loss  or  charitable  contribution; 

•  Casualty  and  theft  losses  from  property  used  in  performing  services  as  an  employee; 

•  Clerical  help  and  office  rent  in  caring  for  investments; 

•  Depreciation  on  home  computers  used  for  investments; 

•  Excess  deductions  (including  administrative  expenses)  allowed  a  beneficiary  on 
termination  of  an  estate  or  trust; 

•  Fees  to  collect  interest  and  dividends; 

•  Hobby  expenses,  but  generally  not  more  than  hobby  income; 

•  Indirect  miscellaneous  deductions  from  pass-through  entities; 

•  Investment  fees  and  expenses;  ' 

•  Loss  on  deposits  in  an  insolvent  or  bankruptife^^icial  institution; 

•  Loss  on  traditional  IRAs  or  Roth  IRAs,  when  all  amounts  have  been  distributed; 

•  Repayments  of  income; 

•  Safe  deposit  box  rental  fees,  except  for  storing  jewelry  and  other  personal  effects; 

•  Service  charges  on  dividend  reinvestment  plans;  and 

•  Trustee's  fees  for  an  IRA,  if  separately  billed  and  paid. 


Sec.  67(a). 

The  miscellaneous  itemized  deduction  for  tax  preparation  expenses  is  described  in  a  separate  section  of 
this  document. 

Sec.  212(1). 

See  IRS  Publication  529,  Miscellaneous  Deductions"  (2016),  p.  9. 
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Unreimbursed  expenses  attributable  to  the  trade  or  business  of  bein£  an  employee 


In  general,  unreimbursed  business  expenses  incurred  by  an  employee  are  deductible,  but 
only  as  an  itemized  deduction  and  only  to  the  extent  the  expenses  exceed  two  percent  of  adjusted 
gross  income.^'’ 

Present  law  and  IRS  guidance  provide  examples  of  items  that  may  be  deducted  under  this 
provision.  This  non-exhaustive  list  includes;^^ 

•  BtiSmess  bad  debt  of  an  employee; 

•  Business  liability  insurance  premiums; 

•  Damages  paid  to  a  former  employer  for  breach  of  an  employment  contract; 

•  Depreciation  on  a  computer  a  taxpayer’s  employer  requires  him  to  use  in  his  work; 

•  Dues  to  a  chamber  of  commerce  if  membership  helps  the  taxpayer  perform  his  job; 

•  Dues  to  professional  societies; 

•  Educator  expenses;^*’ 

•  Home  office  or  part  of  a  taxpayer’s  home  used  regularly  and  exclusively  in  the 
taxpayer’s  work; 

•  Job  search  expenses  in  the  taxpayer’s  present  occupation; 

•  Laboratory  breakage  fees; 

•  Legal  fees  related  to  the  taxpayer’s  job; 

•  Licenses  and  regulatory  fees; 

•  Malpractice  insurance  premiums; 

•  Medical  examinations  required  by  an  employer; 

•  Occupational  taxes; 

•  Passport  fees  for  a  business  trip; 

•  Repayment  of  an  income  aid  payment  received  under  an  employer's  plan; 

•  Research  expenses  of  a  college  professor; 

•  Rural  mail  carriers'  vehicle  expenses; 

•  Subscriptions  to  professional  journals  and  trade  magazines  related  to  the  taxpayer’s 
work; 

'■*  Sees.  62(a)(  1 )  and  67. 

See  IRS  Publieation  529,  "''Miscellaneous  Deductions"  (2016),  p.  .3. 

Under  a  speeial  provision,  these  expenses  are  deduetible  “above  the  line”  up  to  S250. 
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•  Tools  and  supplies  used  in  the  taxpayer’s  work; 

•  Purchase  of  travel,  transportation,  meals,  entertainmeatj  gifts,  and  local  lodging 
related  to  the  taxpayer’s  work; 

•  Union  dues  and  expenses; 

•  Work  clothes  and  uniforms  if  required  and  not  suitable  for  everyday  use;  and 

•  Work-related  education. 

Other  miscellaneous  itemized  deductions  subject  to  the  two-percent  floor 

Other  miscellaneous  itemized  deductions  subject  to  the  two-percent  floor  include: 

•  Repayments  of  income  received  under  a  claim  of  right  (only  subject  to  the  two- 
percent  floor  if  less  than  $3,000); 

•  Repayments  of  Social  Security  benefits;  and 

•  The  share  of  deductible  investment  expenses  from  pass-through  entities. 

Description  of  Proposal 

The  proposal  repeals  all  miscellaneous  itemized  deductions  that  are  subject  to  the  two- 
percent  floor  under  present  law.^’ 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

6.  Increase  percentage  limit  for  charitable  contributions  of  cash  to  public  charities 

Present  Law 


In  general 

The  Code  allows  taxpayers  to  reduce  their  income  tax  liability  by  taking  deductions  for 
contributions  to  certain  organizations,  including  charities.  Federal,  State,  local  and  Indian  tribal 
governments,  and  certain  other  organizations. 

To  be  deductible,  a  charitable  contribution  generally  must  meet  several  threshold 
requirements.  First,  the  recipient  of  the  transfer  npst  be  eligible  to  receive  charitable 
contributions  (/.£?.,  an  organization  or  entity  descrlbsdin  section  1 70(c)).  Second,  the  transfer 
must  be  made  with  gratuitous  intent  and  without  the  expectation  of  a  benefit  of  substantial 


’’  For  a  description  of  the  repeal  of  tlie  deduction  for  tax  preparation  expenses,  please  see  “Repeal  of 
deduction  for  tax  preparation  expenses.” 
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economic  value  in  return.  Third,  the  transfer  must  be  complete  and  generally  must  be  a  transfer 
of  a  donor’s  entire  interest  in  the  contributed  property  (i.e.,  not  a  contingent  or  partial  interest 
contribution).  To  qualify  for  a  current  year  charitable  deduction,  payment  of  the  contribution 
must  be  made  within  the  taxable  year.^*  Fourth,  the  tr,ansfer  must  be  of  money  or  property — 
contributions  of  services  are  not  deductible.  Finally,  the  transfer  iGSast  be  substantiated  and  in  the 
proper  form. 

As  discussed  below,  special  rules  limit  the  deductibility  of  a  taxpayer’s  charitable 
contributions  in  a  given  year  to  a  percentage  of  income,  and  those  rules,  in  part,  turn  on  whether 
the  organization  receiving  the  contributions  is  a  public  charity  or  a  private  foundation.  Other 
special  rules  determine  the  deductible  value  of  contributed  property  for  each  type  of  property. 

Percentage  limits  on  charitable  contributions 

Individual  taxpayers 

Charitable  contributions  by  individual  taxpayers  are  limited  to  a  specified  perceiatage  of 
the  individual’s  contribution  base.  The  contribution  base  is  the  taxpayer’s  adjusted  gross  income 
(“AGI”)  for  a  taxable  year,  disregarding  any  net  operating  loss  carryback  to  the  year  under 
section  172.^^  In  general,  more  favorable  (higher)  percentage  limits  apply  to  contributions  of 
cash  and  ordinary  income  property  than  to  contributions  of  capital  gain  property.  More 
favorable  limits  also  generally  apply  to  contributions  to  public  charities  (and  certain  operating 
foundations)  than  to  contributions  to  nonoperating  private  foundations. 

More  specifically,  the  deduction  for  charitable  contributions  by  an  individual  taxpayer  of 
cash  and  property  that  is  not  appreciated  to  a  charitable  organization  described  in  section 
170(b)(1)(A)  (public  charities,  private  foundations  other  than  nonoperating  private  foundations, 
and  certain  governmental  units)  may  not  exceed  50  percent  of  the  taxpayer’s  contribution  base. 
Contributions  of  this  type  of  property  to  nonoperating  private  foundations  generally  may  be 
deducted  up  to  the  lesser  of  30  percent  of  the  taxpayer’s  contribution  base  or  the  excess  of  (i)  50 
percent  of  the  contribution  base  over  (ii)  the  amount  of  contributions  subject  to  the  50  percent 
limitation. 

Contributions  of  appreciated  capital  gain  property  to  public  charities  and  other 
organizations  described  in  section  1 70(b)(  1  )(A)  generally  are  deductible  up  to  30  percent  of  the 
taxpayer’s  contribution  base  (after  taking  into  account  contributions  other  than  contributions  of 
capital  gain  property).  An  indl'^ti^^l  rriay  elect,  however,  to  bring  all  these  contributions  of 
appreciated  capital  gain  propeify  a  taxable  year  within  the  50-percent  limitation  category  by 
reducing  the  amount  of  the  contribution  deduction  by  the  amount  of  the  appreciation  in  the 
capital  gain  property.  Contributions  of  appreciated  capital  gain  property  to  nonoperating  private 
foundations  are  deductible  up  to  the  lesser  of  20  percent  of  the  taxpayer’s  contribution  base  or 


See.  170(a)(1). 

’’  See.  170(b)(1)(G). 
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the  excess  of  (i)  30  percent  of  the  contribution  base  over  (ii)  the  amount  of  contributions  subject 
to  the  30  percent  limitation. 

Finally,  contributions  tliat  are  for  the  use  of  (not  to)  the  donee  charity  get  less  favorable 
percentage  limits.  Contributions  of  capital  gain  property  for  the  use  of  public  charities  and  other 
organizations  described  in  section  1 70(b)(  1  )(A)  also  are  limited  to  20  percent  of  the  taxpayer’s 
contribution  base.  Property  contributed  for  the  use  of  an  organization  generally  has  been 
interpreted  to  mean  property  contributed  in  trust  for  the  organization.**^  Charitable  contributions 
of  income  interests  (where  deductible)  also  generally  are  treated  as  contributions  for  the  use  of 
the  donee  organization. 

Table  3.-Charitable  Contribution  Percentage  Limits  For  Individual  Taxpayers*' 


Capital  Gain 

Capital  Gain 

Ordinary  Income 

Property  to  the 

Property  for  the  use 

Properly  and  C ash 

Recipient*^ 

of  the  Recipient 

Public  Charities,  Private 

Operating  Foundations,  and 

Private  Distributing  Foundations 

50% 

30%*’ 

20% 

Nonoperating  Private 

Foundations 

30% 

20% 

20% 

Corporate  taxpayers 

A  corporation  generally  may  deduct  charitable  contributions  up  to  10  percent  of  the 
corporation’s  taxable  income  for  the  year.*^  For  this  purpose,  taxable  income  is  determined 
without  regard  to:  ( 1 )  the  charitable  contributions  deduction;  (2)  any  net  operating  loss 
carryback  to  the  taxable  year;  (3)  deductions  for  dividends  received;  (4)  deductions  for  dividends 


Rockefeller  Commissioner,  676  F.2d  .35,  .39  (2d  Cir.  1982). 

Percentages  shown  are  the  percentage  of  an  individual’s  contribution  base. 

Capital  gain  property  contributed  to  public  charities,  private  operating  foundations,  or  private 
distributing  foundations  will  be  subject  to  tlie  5()-percent  limitation  if  the  donor  elects  to  reduce  tlie  fiiir  market  value 
of  the  property  by  the  amount  tliat  would  have  been  long-tenn  capital  gain  if  tlie  property  had  been  sold. 

Certain  qualified  conservation  contributions  to  public  charities  (generally,  conservation  easements), 
qualify  for  more  generous  conUibulion  limits.  In  general,  the  30-percent  limit  applicable  to  contributions  of  capital 
gain  property  is  increased  to  100  percent  if  tlie  individual  making  tlie  qualified  conserx'ation  contribution  is  a 
qualified  fanner  or  rancher  or  to  50  percent  if  the  individual  is  not  a  qualified  farmer  or  rancher. 

Sec.  170(b)(2)(A). 
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paid  on  certain  preferred  stock  of  public  utilities;  and  (5)  any  capital  loss  carryback  to  the  tameable 
year.^^ 


Carryforwards  of  excess  contributions 

Charitable  contributions  that  exceed  the  applicable  percentage  limit  generally  may  be 
carried  forward  for  up  to  five  years.^^  In  general,  contributions  carried  over  from  a  prior  year  are 
taken  into  account  after  contributions  for  the  current  year  that  are  subject  to  the  same  percentage 
limit.  Excess  contributions  made  for  the  use  of  (rather  than  to)  an  organization  generally  may 
not  be  carried  forward. 

Qualified  conservation  contributions 

Preferential  percentage  limits  and  carryforward  rules  apply  for  qualified  conservation 
contributions.^’  In  general,  the  30-percent  contribution  base  limitation  on  contributions  of 
capital  gain  property  by  individuals  does  not  apply  to  qualified  conservation  contributions. 
Instead,  individuals  may  deduct  the  fair  market  value  of  any  qualified  conservation  contribution 
to  an  organization  described  in  section  170(b)(1)(A)  (generally,  public  charities)  to  the  extent  of 
the  excess  of  50  percent  of  the  contribution  base  over  the  amount  of  all  other  allowable 
charitable  contributions.  These  contributions  are  not  taken  into  account  in  determining  the 
amount  of  other  allowable  charitable  contributions.  Individuals  are  allowed  to  carry  forward  any 
qualified  conservation  contributions  that  exceed  the  50-percent  limitation  for  up  to  15  years.  In 
the  case  of  an  individual  who  is  a  qualified  farmer  or  rancher  for  the  taxable  year  in  which  the 
contribution  is  made,  a  qualified  conservation  contribution  is  allowable  up  to  100  percent  of  the 
excess  of  the  taxpayer’s  contribution  base  over  the  amount  of  all  other  allowable  charitable 
contributions. 

In  the  case  of  a  corporation  (other  than  a  publicly  traded  corporation)  that  is  a  qualified 
farmer  or  rancher  for  the  taxable  year  in  which  the  contribution  is  made,  any  qualified 
conservation  contribution  is  allowable  up  to  100  percent  of  the  excess  of  the  corporation’s 
taxable  income  (as  computed  under  section  170(b)(2))  over  the  amount  of  all  other  allowable 
charitable  contributions.  Any  excess  may  be  carried  forward  for  up  to  15  years  as  a  contribution 
subject  to  the  100-percent  limitation.^* 

A  qualified  farmer  or  rancher  means  a  taxpayer  whose  gross  income  from  the  trade  or 
business  of  farming  (within  the  meaning  of  section  2032A(e)(5))  is  greater  than  50  percent  of  the 
taxpayer’s  gross  income  for  the  taxable  year. 


“  See.  170(b)(2)(C). 
“  See.  170(d). 

See.  170(b)(1)(E). 
See.  170(b)(2)(B). 


UST  001421 


32 


TREAS-1 7-0313-1-000442 


Description  of  Proposal 


The  proposal  increases  the  income-based  percentage  limit 
170(b)(1)(A)  for  certain  charitable  contributions  by  an  individual  taxpayer  s 
charities  and  certain  other  organizations  from  50  percent  to  60  percent 


Effective  Date 


The  proposal  is  effective  for  contributions  made  in  taxable  years  beginning  after 
December  31,  2017. 

7.  Repeal  of  overall  limitation  on  itemized  deductions 

Present  Law 


The  total  amount  of  most  otherwise  allowable  itemized  deductions  (other  than  the 
deductions  for  medical  expenses,  investment  interest  and  casualty,  theft  or  gambling  losses)  is 
limited  for  certain  upper-income  taxpayers.^^  All  other  limitations  applicable  to  such  deductions 
(such  as  the  separate  floors)  are  first  applied  and,  then,  the  otherwise  allowable  total  amount  of 
itemized  deductions  is  reduced  by  three  percent  of  the  amount  by  which  the  taxpayer’s  adjusted 
gross  income  exceeds  a  threshold  amount. 

For  2017,  the  threshold  amounts  are  ^1^1,500  for  single  taxpayers,  $287,650  for  heads  of 
household,  $313,800  for  married  couples  filing  jointly,  and  $156,900  for  married  taxpayers  filing 
separately.  These  threshold  amounts  are  indexed  for  inflation.  The  otherwise  allowable 
itemized  deductions  may  not  be  reduced  by  more  than  80  percent  by  reason  of  the  overall  limit 
on  itemized  deductions. 


Description  of  Proposal 

The  proposal  repeals  the  overall  limitation  on  itemized  deductions. 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

8.  Modification  of  exclusion  of  gain  from  sale  of  a  principal  residence 

Present  Law 


A  taxpayer  who  is  an  individual  may  exclude  up  to  $250,000  ($500,000  if  married  filing 
a  joint  return)  of  gain  realized  on  the  sale  or  exchange  of  a  principal  residence.  To  be  eligible  for 
the  exclusion,  the  taxpayer  must  have  owned  and  used  the  residence  as  a  principal  residence  for 
at  least  two  of  the  five  years  ending  on  the  date  of  the  sale  or  exchange.  A  taxpayer  who  fails  to 
meet  these  requirements  by  reason  of  a  change  of  place  of  employment,  health,  or,  to  the  extent 
provided  under  regulations,  unforeseen  circumstances,  is  able  to  exclude  an  amount  equal  to  the 


See.  68. 
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fraction  of  the  $250,000  ($500,000  if  married  filing  a  joint  return)  that  is  equal  to  the  fraction  of 
the  two  years  that  the  ownership  and  use  requirements  are  met. 

The  exclusion  under  this  provision  may  not  be  claimed  for  more  than  one  sale  or 
exchange  during  arsy  tsvo-year  period. 

Description  of  Proposal 

The  proposal  e7<tends  the  length  of  time  a  taxpayer  must  own  and  use  a  residence  to 
qualify  for  this  exclusion.  Specifically,  under  this  proposal,  the  exclusion  is  available  only  if  the 
taxpayer  has  owned  and  used  the  residence  as  a  principal  residence  for  at  least  five  of  the  eight 
years  ending  on  the  date  of  the  sale  or  exchange.  A  taxpayer  who  fails  to  meet  these 
requirements  by  reason  of  a  change  of  place  of  employment,  health,  or,  to  the  extent  provided 
under  regulations,  unforeseen  circumstances,  is  able  to  exclude  an  amount  equal  to  the  fraction 
of  the  $250,000  ($500,000  if  married  filing  a  joint  return)  that  is  equal  to  the  fraction  of  the  five 
years  that  the  ownership  and  use  requirements  are  met. 

Under  the  proposal,  a  taxpayer  may  benefit  from  the  exclusion  only  once  every  five 

years. 


Effective  Date 


The  proposal  is  effective  for  sales  and  exchanges  after  December  3 1 , 201 7. 

9.  Repeal  of  exclusion  for  qualified  bicycle  commuting  reimbursement 

Present  Law 

Qualified  bicycle  commuting  reimbursements  of  up  to  $20  per  qualifying  bicycle 
commuting  month  are  excludible  from  an  employee’s  gross  income.’®  A  qualifying  bicycle 
commuting  month  is  any  month  during  which  the  employee  regularly  uses  the  bicycle  for  a 
substantial  portion  of  travel  to  a  place  of  employment  and  during  which  the  employee  does  not 
receive  transportation  in  a  commuter  highway  vehicle,  a  transit  pass,  or  qualified  parking  from 
an  employer. 

Qualified  reimbursements  are  any  amount  received  from  an  employer  <hiriiiig  a  15-month 
period  beginning  with  the  first  day  of  the  calendar  year  as  payment  for  .reasonable  expenses 
during  a  calendar  year.  Reasonable  expenses  are  those  incurred  in  a  calendar  year  for  the 
purchase  of  a  bicycle  and  bicycle  improvements,  repair,  and  storage,  if  the  bicycle  is  regularly 
used  for  travel  between  the  employee’s  residence  and  place  of  employment. 

Amounts  that  are  excludible  from  gross  income  for  income  tax  purposes  are  also 
excluded  from  wages  for  employment  tax  purposes. 


™  Section  l.S2(a)(5)and  l.t2(0(l)(D). 
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Description  of  Proposal 

The  proposal  repeals  the  exclusion  from  gross  income  and  wages  for  qualified  bicycle 
commuting  reimbursements. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
10.  Repeal  of  exclusion  for  qualified  moving  expense  reimbursement 

Present  Law 


Qualified  moving  expense  reimbursements  are  excludible  from  an  employee’s  gross 
income’’,  and  are  defined  as  any  amount  received  (directly  or  indirectly)  from  an  employer  as 
payment  for  (or  reimbursement  of)  expenses  which  would  be  deductible  as  moving  expenses 
under  section  217”  if  directly  paid  or  incurred  by  the  employee.  However,  qualified  moving 
expense  reimbursements  do  not  include  amounts  actually  deducted  by  the  individual. 

Amounts  excludible  from  gross  income  for  income  tax  purposes  as  qualified  moving 
expense  reimbursements  are  also  excluded  from  wages  for  employmajat  tax  purposes. 

Description  of  Proposal 

The  proposal  repeals  the  exclusion  from  gross  income  and  wages  for  qualified  moving 
expense  reimbursements. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

11.  Repeal  of  deduction  for  moving  expenses 

Present  Law 

Individuals  are  permitted  an  above-the-line  deduction  for  moving  expenses  paid  or 
incurred  during  the  taxahk^fear  in  connection  with  the  commencement  of  work  by  the  taxpayer 
as  an  employee  or  as  a  Si^^Stsaployed  individual  at  a  new  principal  place  of  work.”  Such 


”  Section  1.^2(a)(6)  and  132(g). 

Sec.  217(a).  Individuals  are  allowed  moving  expenses  paid  or  incurred  during 

the  taxable  year  in  connection  with  tlie  comiljigioe^liD'itt  (lid  taxpayer  as  an  employee  or  as  a  self- 

employed  individual  at  a  new  principal  placid  are  deductible  only  if  the  move  meets  certain 

conditions  related  to  distance  from  tlie  taxpayer^j^S^^^^lj^^^^^^llthe  taxpayer’s  status  as  a  full-time 
employee  in  tlie  new  location. 

”  Sec.  217(a). 
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expenses  are  deductible  only  if  the  move  meets  certain  conditions  related  to  distance  from  the 
taxpayer’s  previous  residence  and  the  taxpayer’s  status  as  a  full-time  employee  in  the  new 
location. 

Special  rules  apply  in  the  case  of  a  member  of  the  Armed  Forces  of  the  United  States.  In 
the  case  of  any  such  individual  who  is  on  active  duty,  who  moves  pursuant  to  a  military  order 
and  incident  to  a  permanent  change  of  station,  the  limitations  related  to  distance  from  the 
taxpayer’s  previous  residence  and  status  as  a  full-time  employee  in  the  new  location  do  not 
apply.’'*  Additionally,  any  moving  and  storage  expenses  which  are  furnished  in  kind  to  such  an 
individual,  spouse,  or  dependents,  or  if  such  expenses  are  reimbursed  or  an  allowance  for  such 
expenses  is  provided,  such  amounts  are  excluded  from  gross  income.’^  Rules  also  apply  to 
exclude  amounts  furnished  to  the  spouse  and  dependents  of  such  an  individual  in  the  event  that 
such  individuals  move  to  a  location  other  than  to  where  the  member  of  the  Armed  Forces  is 
moving. 


Description  of  Proposal 

The  proposal  generally  repeals  the  deduction  for  moving  expenses.  However,  under  the 
proposal,  rules  providing  for  exclusions  of  amounts  attributable  to  in-kind  moving  and  storage 
expenses  (and  reimbursements  or  allowances  for  these  expenses)  for  members  of  the  Armed 
Forces  of  the  United  States  (or  their  spouse  or  dependents)  are  not  repealed. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

12.  Modification  to  the  limitation  on  wagering  losses 

Present  Law 


Losses  sustained  during  the  taxable  year  on  wagering  transactions  are  allowed  as  a 
deduction  only  to  the  extent  of  the  gains  during  the  taxable  year  from  such  transactions.’^ 

Description  of  Proposal 

The  proposal  clarifies  the  scope  of  “losses  from  wagering  transactions”  as  that  term  is 
used  in  section  165(d).  The  proposal  provides  that  this  term  includes  any  deduction  otherwise 
allowable  under  chapter  1  of  the  Code  incurred  in  carrying  on  any  wagering  transaction. 

The  proposal  is  intended  to  clarify  that  the  limitation  on  losses  from  wagering 
transactions  applies  not  only  to  the  actual  costs  of  wagers  incurred  by  an  individual,  but  to  other 


’■*  Sec.  217(g). 

’5  Sec.  217(g)(2) 
Sec.  165(d). 
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expenses  incurred  by  the  individual  in  connection  with  the  conduct  of  that  individual’s  gambling 
activity.’’  The  proposal  clarifies,  for  instance,  an  individual’s  otherwise  deductible  expenses  in 
traveling  to  or  from  a  casino  are  subject  to  the  limitation  under  section  165(d). 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 


’’  The  proposal  thus  reverses  the  result  reaehed  by  the  Tax  Court  in  Ronald  A.  Mayo  v.  Commissioner,  1.16 
T.C.  81  (2011).  In  that  ease,  the  Court  held  that  a  taxpayer’s  expenses  incurred  in  the  conduct  of  the  trade  or 
business  of  gambling,  other  than  the  cost  of  wagers,  were  not  limited  by  sec.  165(d),  and  were  thus  deductible  under 
sec.  162(a). 
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E.  Increase  in  Estate  and  Gift  Tax  Exemption 
Present  Law 


In  general 

A  gift  tax  is  imposed  on  certain  lifetime  transfers,  and  an  estate  tax  is  imposed  on  certain 
transfers  at  death.  A  generation-skipping  transfer  tax  generally  is  imposed  on  transfers,  either 
directly  or  in  trust  or  similar  arrangement,  to  a  “skip  person”  (i.e.,  a  beneficiary  in  a  generation 
more  than  one  generation  younger  than  that  of  the  transferor).  Transfers  subject  to  the 
generation-skipping  transfer  tax  include  direct  skips,  taxable  terminations,  and  taxable 
distrifeii^^^s. 

Income  tax  rules  determine  the  recipient’s  ta,x  basis  in  property  acquired  from  a  decedent 
or  by  gift.  Gifts  and  bequests  generally  are  excluded  frpjTf  tho  recipient’s  gross  income.’* 

Common  features  of  the  estate.  £ift  and  generalioM-skfoping  transfer  taxes 

Unified  credit  (exemption)  and  tax  rates 

Unified  credit.-A  unified  credit  is  available  with  respect  to  taxable  transfers  by  gift  and 
at  death.’®  The  unified  credit  offsets  tax,  computed  using  the  applicable  estate  and  gift  tax  rates, 
on  a  specified  amount  of  transfers,  referred  to  as  the  applicable  exclusion  amount,  or  exemption 
amount.  The  exemption  amount  was  set  at  $5  million  for  201 1  and  is  indexed  for  inflation  for 
later  years.*®  For  2017,  the  inflation-indexed  exemption  amount  is  $5.49  million.*'  Exemption 
used  during  life  to  offset  taxable  gifts  reduces  the  amount  of  exemption  that  remains  at  death  to 
offset  the  value  of  a  decedent’s  estate.  An  election  is  available  under  which  exemption  that  is 
not  used  by  a  decedent  may  be  used  by  the  decedent’s  surviving  spouse  (exemption  portability). 

Common  tax  rate  table.-A  common  tax-rate  table  with  a  top  marginal  tax  rate  of  40 
percent  is  used  to  compute  gift  tax  and  estate  tax.  The  40-percent  rate  applies  to  transfers  in 
excess  of  $1  million  (to  the  extent  not  exempt).  Because  the  exemption  amount  currently  shields 
the  first  $5.49  million  in  gifts  and  bequests  from  tax,  transfers  in  excess  of  the  exemption  amount 
generally  are  subject  to  tax  at  the  highest  marginal  rate  (40  percent). 

Generation-skipping  transfer  tax  exemption  and  rate.-The  generation-skipping  transfer 
tax  is  a  separate  tax  that  can  apply  in  addition  to  either  the  gift  tax  or  the  estate  tax.  The  tax  rate 


Sec.  102.  -- 

”  Sec.  2010. 

For  201 1  asid  later  years,  the  gift  and  estate  taxes  were  reunified,  meaning  that  the  gift  tax  exemption 
amoimt  was  increased  to  equal  the  estate  tax  exemption  amount. 

For  2017,  the  $5.49  exemption  amount  results  in  a  unified  credit  of  $2,141,800,  after  applying  tlie 
applicable  rates  set  fortli  in  section  2001(c). 
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and  exemption  amount  for  generation-skipping  transfer  tax  purposes,  however,  are  set  by 
reference  to  the  estate  tax  rules.  Generation-skipping  transfer  tax  is  imposed  using  a  flat  rate 
equal  to  the  highest  estate  tax  rate  (40  percent).  Tax  is  imposed  on  cumulative  generation¬ 
skipping  transfers  in  excess  of  the  generation-skipping  transfer  tax  exemption  amount  in  effect 
for  the  year  of  the  transfer.  The  generation-skipping  transfer  tax  exemption  for  a  given  year  is 
equal  to  the  estate  tax  exemption  amount  in  effect  for  that  year  (currently  $5.49  million). 

Transfers  between  spouses.-A  100-percent  marital  deduction  generally  is  permitted  for 
the  value  of  property  transferred  between  spouses.*^  In  addition,  transfers  of  “qualified 
terminable  interest  property”  also  are  eligible  for  the  marital  deduction.  Qualified  terminable 
interest  property  is  property;  (1)  that  passes  from  the  decedent,  (2)  in  which  the  surviving  spouse 
has  a  “qualifying  income  interest  for  life,”  and  (3)  to  which  an  election  under  these  rules  applies. 
A  qualifying  income  interest  for  life  exists  if:  (1)  the  surviving  spouse  is  entitled  to  all  the 
income  from  the  property  (payable  annually  or  at  more  frequent  intervais)  or  has  the  right  to  use 
the  property  during  the  spouse’s  life,  and  (2)  no  person  has  the  power  to  appoint  any  part  of  the 
property  to  any  person  other  than  the  surviving  spouse. 

A  marital  deduction  generally  is  denied  for  property  passing  to  a  surviving  spouse  who  is 
not  a  citizen  of  the  United  States.  A  marital  deduction  is  permitted,  however,  for  property 
passing  to  a  qualified  domestic  trust  of  which  the  noncitizen  surviving  spouse  is  a  beneficiary.  A 
qualified  domestic  trust  is  a  trust  that  has  as  its  trustee  at  least  one  U.S.  citizen  or  U.S. 
corporation.  No  corpus  may  be  distributed  from  a  qualified  domestic  trust  unless  the  U.S.  trustee 
has  the  right  to  withhold  any  estate  tax  imposed  on  the  distribution. 

Tax  is  imposed  on  (1)  any  distribution  from  a  qualified  domestic  trust  before  the  date  of 
the  death  of  the  noncitizen  surviving  spouse  and  (2)  the  value  of  the  property  remaining  in  a 
qualified  domestic  trust  on  the  date  of  death  of  the  noncitizen  surviving  spouse.  The  tax  is 
computed  as  a«  additional  estate  tax  on  the  estate  of  the  first  spouse  to  die. 

Transfers  to  charitv.-Contributions  to  section  501(c)(3)  charitable  organizatiprks  and 
certain  other  organizations  may  be  deducted  from  the  value  of  a  gift  or  from  the  vaiae  of  the 
assets  in  an  estate  for  Federal  gift  or  estate  tax  purposes.*^  The  effect  of  the  deduction  generally 
is  to  remove  the  full  fair  market  value  of  assets  transferred  to  charity  from  the  gift  or  estate  tax 
base;  unlike  the  income  tax  charitable  deduction,  there  are  no  percentage  limits  on  the  deductible 
amount.  For  estate  tax  purposes,  the  charitable  deduction  is  limited  to  the  value  of  the 
transferred  property  that  is  required  to  be  included  in  the  gross  estate.*'*  A  charitable  contribution 


Secs.  2056  and  2523. 
Secs.  2055  and  2522. 
Sec.  2055(d). 
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of  a  partial  interest  in  property,  such  as  a  remainder  or  future  interest,  generally  is  not  deductible 
for  gift  or  estate  tax  purposes.*^ 

Estate  tax 


Overview 


The  Code  imposes  a  tax  on  the  transfer  of  the  taxable  estate  of  a  decedent  who  is  a  citizen 
or  resident  of  the  United  States.*^  The  taxable  estate  is  determined  by  deducting  from  the  value 
of  the  decedent’s  gross  estate  any  deductions  provided  for  in  the  Code.  After  applying  tax  rates 
to  determine  a  tentative  amount  of  estate  tax,  certain  credits  are  subtracted  to  determine  estate  tax 
liability.*’ 

Because  the  estate  tax  shares  a  common  unified  credit  (exemption)  and  tax  rate  table  with 
the  gift  tax,  the  exemption  amounts  and  tax  rates  are  described  together  above,  along  with  certain 
other  common  features  of  these  taxes. 

Gross  estate 


A  decedent’s  gross  estate  includes,  to  the  extent  provided  for  in  other  sections  of  the 
Code,  the  date-of-death  value  of  all  of  a  decedent’s  property,  real  or  personal,  tangible  or 
intangible,  wherever  situated.**  In  general,  the  value  of  property  for  this  purpose  is  the  fair 
market  value  of  the  property  as  of  the  date  of  the  decedent’s  death,  although  an  executor  may 
elect  to  value  certain  property  as  of  the  date  that  is  six  months  after  the  decedent’s  death  (the 
alternate  valuation  date).*^ 


Sees.  2055(e)(2)  and  2522(e)(2). 

See.  2001(a). 

More  nieehanieally,  the  taxable  estate  is  eombined  with  the  value  of  adjusted  taxable  gills  made  during 
the  deeedent’s  life  (generally,  post-1976  gifts),  before  applying  tax  rates  to  detemiine  a  tentative  total  amount  of  tax. 
The  portion  of  the  tentative  tax  attributable  to  lifetime  gills  is  then  subtraeted  from  the  total  tentative  tax  to 
detennine  the  gross  estate  tax,  /.e.,  the  amount  of  estate  tax  before  eonsidering  available  credits.  Credits  arc  then 
subtracted  to  detemiine  the  estate  tax  liability. 

This  method  of  computation  was  designed  to  ensure  that  a  taxpayer  only  gets  one  mn  up  through  the  rate 
brackets  for  all  lifetime  gifts  and  transfers  at  death,  at  a  time  when  the  thresholds  for  applying  the  higher  marginal 
rates  exceeded  tlie  exemption  amount.  However,  tlie  higher  ($5.49  million)  present-law  exemption  amount 
effectively  renders  tlie  lower  rate  brackets  irrelevant,  because  the  top  marginal  rate  bracket  applies  to  all  transfers  in 
excess  of  $1  million.  In  otlier  words,  all  transfers  that  are  not  exempt  by  reason  of  tlie  $5.49  million  exemption 
amount  are  taxed  at  tlie  highest  marginal  rate  of  40  percent. 

**  Sec.  2031(a). 

Sec.  2032. 
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The  gross  estate  includes  not  only  property  directly  owned  by  the  decedent,  but  also  other 
property  in  which  the  decedent  had  a  beneficial  interest  at  the  time  of  his  or  her  death.^”  The 
gross  estate  also  includes  certain  transfers  made  by  the  decedent  prior  to  his  or  her  death, 
including:  (1)  certain  gifts  made  within  three  years  prior  to  the  decedent’s  death;^'  (2)  certain 
transfers  of  property  in  which  the  decedent  retained  a  life  estate;^^  (3)  certain  transfers  taking 
effect  at  death;^^  and  (4)  revocable  transfers.^'*  In  addition,  the  gross  estate  also  includes 
property  with  respect  to  which  the  decedent  had,  at  the  time  of  death,  a  general  power  of 
appointment  (generally,  the  right  to  determine  who  will  have  beneficial  ownership).^^  The  value 
of  a  life  insurance  policy  on  the  decedent’s  life  is  included  in  the  gross  estate  if  the  proceeds  are 
payable  to  the  decedent’s  estate  or  the  decedent  had  incidents  of  ownership  with  respect  to  the 
policy  at  the  time  of  his  or  her  death. 

Deductions  from  the  gross  estate 

A  dijcedent’s  taxable  estate  is  determined  by  subtracting  from  the  value  of  the  gross 
estate  any  deductions  provided  for  in  the  Code. 

Marital  and  charitable  transfers.-As  described  above,  transfers  to  a  surviving  spouse  or  to 
charity  generally  are  deductible  for  estate  tax  purposes.  The  effect  of  the  marital  and  charitable 
deductions  generally  is  to  remove  assets  transferred  to  a  surviving  spouse  or  to  charity  from  the 
estate  tax  base. 

State  death  taxes.-An  estate  tax  deduction  is  permitted  for  death  taxes  {e.g.,  any  estate, 
inheritance,  legacy,  or  succession  taxes)  actually  paid  to  any  State  or  the  District  of  Columbia,  in 
respect  of  property  included  in  the  gross  estate  of  the  decedent.’’  Such  State  taxes  must  have 
been  paid  and  claimed  before  the  later  of:  (1)  four  years  after  the  filing  of  the  estate  tax  return; 
or  (2)  (a)  60  days  after  a  decision  of  the  U.S.  Tax  Court  determining  the  estate  tax  liability 
becomes  final,  (b)  the  expiration  of  the  period  of  extension  to  pay  estate  taxes  over  time  under 
section  6166,  or  (c)  the  expiration  of  the  period  of  limitations  in  which  to  file  a  claim  for  refund 
or  60  days  after  a  decision  of  a  court  in  which  such  refund  suit  has  become  final. 


Sec.  20.^3. 
Sec.  2035. 
Sec.  2036. 
”  Sec.  2037. 
Sec.  2038. 
Sec.  2041. 
Sec.  2042. 
Sec.  2058. 
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Other  deductions.-A  deduction  is  available  for  funeral  expenses,  estate  administration 
expenses,  and  claims  against  the  estate,  including  certain  taxes.^®  A  deduction  also  is  available 
for  uninsured  casualty  and  theft  losses  incurred  during  the  settlement  of  the  estate.^ 

Credits  against  tax 

After  accounting  for  allowable  deductions,  a  gross  aaount  of  estate  tax  is  computed. 
Estate  tax  liability  is  then  determined  by  subtracting  allowable  credits  from  the  gross  estate  tax. 

Unified  credit.-The  most  significant  credit  allowed  for  estate  tax  purposes  is  the  unified 
credit,  which  is  discussed  in  greater  detail  above.  For  2017,  the  value  of  the  unified  credit  is 

$2,141,800,  which  has  the  effect  of  exempting  $5.49  million  in  transfers  from  tax.  The  unified 
credit  available  at  death  is  reduced  by  the  amount  of  unified  credit  used  to  offset  gift  tax  on  gifts 
made  during  the  decedent’s  life. 

Othercredits.- Estate  tax  credits  also  are  allowed  for:  ( 1 )  gift  tax  paid  on  certain  pre- 
1977  gifts  (before  the  estate  and  gift  tax  computations  were  integrated);'*’'  (2)  estate  tax  paid  on 
certain  prior  transfers  (to  limit  the  estate  tax  burden  when  estate  tax  is  imposed  on  transfers  of 
the  same  property  in  two  estates  by  reason  of  deaths  in  rapid  succession);'®^  and  (3)  certain 
tbreigri  death  taxes  paid  (generally,  where  the  property  is  situated  in  a  foreign  country  but 
included  in  the  decedent’s  U.S.  gross  estate).'®^ 

Provisions  affecting  small  and  family-owned  businesses  and  farms 

Special-use  valoation.-An  executor  can  elect  to  value  for  estate  tax  purposes  certain 
“qualified  real  property”  used  in  farming  or  another  qualifying  closely-held  trade  or  business  at 
its  current-use  value,  rather  than  its  fair  market  value. '®^  The  maximum  reduction  in  value  for 
such  real  property  is  $750,000  (adjusted  for  inflation  occurring  after  1997;  the  inflation-adjusted 
amount  for  2017  is  $1,120,000).  In  general,  real  property  qualifies  for  special-use  valuation  only 
if  ( 1 )  at  least  50  percent  of  the  adjusted  value  of  the  decedent’s  gross  estate  (including  both  real 
and  personal  property)  consists  of  a  farm  or  closely-held  business  property  in  the  decedent’s 
estate  and  (2)  at  least  25  percent  of  the  adjusted  value  of  the  gross  estate  consists  of  farm  or 


Sec.  2053. 

Sec.  2054. 

Sec.  2010. 

Sec.  2012. 

Sec.  2013. 

Sec.  2014.  In  certain  cases,  an  election  may  be  made  to  deduct  foreign  death  taxes.  See  section 

2053(d). 

‘®‘'  Sec.  2032A. 
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closely  held  business  real  property.  In  addition,  the  property  must  be  used  in  a  qualified  use 
{e.g.,  farming)  by  the  decedent  or  a  member  of  the  decedent’s  family  for  five  of  the  eight  years 
before  the  decedent’s  death. 

If,  after  a  special-use  valuation  election  is  made,  the  heir  who  acquired  the  real  property 
ceases  to  use  it  in  its  qualified  use  within  10  years  of  the  decedent’s  death,  an  additional  estate 
tax  is  imposed  to  recapture  the  entire  estate-tax  benefit  of  the  special-use  valuation. 

Installment  payment  of  estate  tax  for  closely  held  businesses.-Under  present  law,  the 
estate  tax  generally  is  due  within  nine  months  of  a  decedent’s  death.  However,  an  executor 
generally  may  elect  to  pay  estate  tax  attributable  to  an  interest  in  a  closely  held  business  in  two 
or  more  installments  (buitto  more  than  10).*°^  An  estate  is  eligible  for  payment  of  estate  tax  in 
imta.iimerits  if  the  value  of  the  decedent’s  interest  in  a  closely  held  business  exceeds  35  percent 
of  the  decedent’s  adjusted  gross  estate  {i.e.,  the  gross  estate  less  certain  deductions).  If  the 
election  is  made,  the  estate  may  defer  payment  of  principal  and  pay  only  interest  for  the  first  five 
years,  followed  by  up  to  10  annual  installments  of  principal  and  interest.  Tm's  provision 
effectively  extends  the  time  for  paying  estate  tax  by  14  years  from  the  original  due  date  of  the 
estate  tax.  A  special  two-percent  interest  rate  applies  to  the  amount  of  deferred  estate  tas; 
attributable  to  the  first  $1  million  (adjusted  annually  for  inflation  occurring  after  1998;  the 
inflation-adjusted  amount  for  2017  is  $1,490,000)  in  taxable  value  of  a  closely  held  busmess. 
The  interest  rate  applicable  to  the  amount  of  estate  tax  attributable  to  the  taxable  value  ofthq 
closely  held  business  in  excess  of  $1  million  (adjusted  for  inflation)  is  equal  to  45  percent  of  the 
rate  applicable  to  underpayments  of  tax  under  section  6621  of  the  Code  {i.e.,  45  percent  of  the 
Federal  short-term  rate  plus  three  percentage  points).'”^  Interest  paid  on  deferred  estate  taxes  is 
not  deductible  for  estate  or  income  tax  purposes. 

The  £ift  tax 

Overview 


The  Code  imposes  a  tax  for  each  calendar  year  on  the  transfer  of  property  by  gift  during 
such  year  by  any  individual,  whether  a  resident  or  nonresident  of  the  United  States.'®’  The 
amount  of  taxable  gifts  for  a  calendar  year  is  determined  by  subtracting  from  the  total  amount  of 
gifts  made  during  the  year;  (1)  the  gift  tax  annual  exclusion  (described  below);  and  (2)  allowable 
deductions. 

Gift  tax  for  the  current  taxable  year  is  determined  by:  (1)  computing  a  tentative  tax  on 
the  combined  amount  of  all  taxable  gifts  for  the  current  and  all  prior  calendar  years  using  the 
common  gift  tax  and  estate  tax  rate  table;  (2)  computing  a  tentative  tax  only  on  all  prior-year 
gifts;  (3)  subtracting  the  tentative  tax  on  prior-year  gifts  from  the  tentative  tax  computed  for  all 


See.  6166. 

The  interest  rate  on  this  portion  adjusts  with  the  Federal  short-terin  rate. 
See.  2501(a). 
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years  to  arrive  at  the  portion  of  the  total  tentative  tax  attributable  to  current-year  gifts;  and, 
finally,  (4)  subtracting  the  amount  of  unified  credit  not  consumed  by  prior-year  gifts. 

Because  the  gift  tax  shares  a  common  unified  credit  (exemption)  and  tax  rate  table  with 
the  estate  tax,  the  exemption  amounts  and  tax  rates  are  described  together  above,  along  with 
certain  other  common  features  of  these  taxes. 

Transfers  by  gift 

The  gift  tax  applies  to  a  transfer  by  gift  regardless  of  whether;  ( 1 )  the  transfer  is  made 
outright  or  in  trust;  (2)  the  gift  is  direct  or  indirect;  or  (3)  the  property  is  real  or  personal,  tangible 
or  intangible.*”*  For  gift  tax  purposes,  the  value  of  a  gift  of  property  is  the  fair  market  value  of 
the  property  at  the  time  of  the  gift.*””  Where  property  is  transferred  for  less  than  full 
consideration,  the  amount  by  which  the  value  of  the,  property  exceeds  the  value  of  the 
consideration  is  considered  a  gift  and  is  included  i«  computing  the  total  amount  of  a  taxpayer’s 
gifts  for  a  calendar  year.**” 

For  a  gift  to  occur,  a  donor  generally  must  relinquish  dominion  and  control  over  donated 
property.  For  example,  if  a  taxpayer  transfers  assets  to  a  trust  established  for  the  benefit  of  his  or 
her  children,  but  retains  the  right  to  revoke  the  trust,  the  taxpayer  may  not  have  made  a 
completed  gift,  because  the  taxpayer  has  retained  dominion  and  control  over  the  transferred 
assets.  A  completed  gift  made  in  trust,  on  the  other  hand,  often  is  treated  as  a  gift  to  the  trust 
beneficiaries. 

By  reason  of  statute,  certain  transfers  are  not  treated  as  transfers  by  gift  for  gift  tax 
purposes.  These  include,  for  example,  certain  transfers  for  educational  and  medical  purposes,*  *  * 
transfers  to  section  527  political  organizations,**^  and  transfers  to  tax-exempt  organizations 
described  in  sections  501(c)(4),  (5),  or  (6).**-’ 

Taxable  gifts 

As  stated  above,  the  amount  of  a  taxpayer’s  taxable  gifts  for  the  year  is  detenSfined  by 
subtracting  from  the  total  amount  of  the  taxpayer’s  gifts  for  the  year  the  gift  tax  aiiawsi  exclusion 
and  any  available  deductions. 


Sec.  251 1(a). 
Sec.  2512(a). 
Sec.  2512(b). 
Sec.  2503(e). 
Sec.  2501(a)(4). 
Sec.  2301  (aXd). 
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Gift  tax  annual  exclusion.-Under  present  law,  donors  of  lifetime  gifts  are  provided  an 
annual  exclusion  of  $14,000  per  donee  in  2017  (indexed  for  inflation  from  the  1997  annual 
exclusion  amount  of  $10,000)  for  gifts  of  present  interests  in  property  during  the  taxable  year.'''* 
If  the  non-donor  spouse  consents  to  split  the  gift  with  the  donor  spouse,  then  the  annual 
exclusion  is  $28,000  per  donee  in  2017.  In  general,  unlimited  transfers  between  spouses  are 
permitted  without  imposition  of  a  gift  tax.  Special  rules  apply  to  the  contributions  to  a  qualified 
tuition  program  (“529  Plan”)  including  an  election  to  treat  a  contribution  that  exceeds  the  annual 
exclusion  as  a  contribution  made  ratably  over  a  five-year  period  beginning  with  the  year  of  the 
contribution."^ 

Marital  and  charitable  deductions.— As  described  above,  transfers  to  a  surviving  spouse  or 
to  charity  generally  are  deductible  for  gift  tax  purposes.  The  effect  of  the  marital  and  charitable 
deductions  generally  is  to  remove  assets  transferred  to  a  surviving  spouse  or  to  charity  from  the 
gift  tax  bass. 

The  generation-skipping  transfer  tax 

A  generation-skipping  transfer  tax  generally  is  imposed  (in  addition  to  the  gift  tax  or  the 
estate  tax)  on  transfers,  either  directly  or  in  trust  or  similar  arrangement,  to  a  “skip  person”  (/.e., 
a  beneficiary  in  a  generation  more  than  one  generation  below  that  of  the  transferor).  Transfers 
subject  to  the  generation-skipping  transfer  tax  include  direct  skips,  taxable  terminations,  and 
taxable  distributions. 

Exemption  and  tax  rate 

An  exemption  generally  equal  to  the  estate  tax  exemption  amount  ($5.49  million  for 
20 1 7)  is  provided  for  each  person  making  generation-skipping  transfers.  The  exemption  may  be 
allocated  by  a  transferor  (or  his  or  her  executor)  to  transferred  property,  and  in  some  cases  is 
automaticaUy  idiocated.  The  allocation  of  generation-skipping  transfer  tax  exemption  effectively 
reduces  the  tax  rate  on  a  generation-skipping  transfer. 

The  tax  rate  on  generation-skipping  transfers  is  a  flat  rate  of  tax  equal  to  the  maximum 
estate  and  gift  tax  rate  (40  percent)  multiplied  by  the  “inclusion  ratio.”  The  inclusion  ratio  with 
respect  to  any  property  transferred  indicates  the  amount  of  “generation-skipping  transfer  tax 
exemption”  allocated  to  a  trust  (or  to  property  transferred  in  a  direct  skip)  relative  to  the  total 
value  of  property  transferred."^  If,  for  example,  a  taxpayer  transfers  $5  million  in  property  to  a 
trust  and  allocates  $5  million  of  exemption  to  the  transfer,  the  inclusion  ratio  is  zero,  and  the 
applicable  tax  rate  on  any  subsequent  generation-skipping  transfers  from  the  trust  is  zero  percent 
(40  percent  multiplied  by  the  inclusion  ratio  of  zero).  If,  however,  the  taxpayer  allocated  only 
$2.5  million  of  exemption  to  the  transfer,  the  inclusion  ratio  is  0.5,  and  the  applicable  tax  rate  on 


See.  2503(b). 

“5  See.  529(e)(2). 

‘ The  inelusion  ratio  is  one  minus  the  applieable  fraetion.  The  applicable  fraction  is  the  amount  of 
exemption  allocated  to  a  trust  (or  to  a  direct  skip)  divided  by  the  value  of  assets  transferred. 
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any  subsequent  generation-skipping  transfers  from  the  trust  is  20  percent  (40  percent  multiplied 
by  the  inclusion  ratio  of  0.5).  If  the  taxpayer  allocates  no  exemption  to  the  transfer,  the  inclusion 
ratio  is  one,  and  the  applicable  tax  rate  on  any  subsequent  generation-skipping  transfers  from  the 
trust  is  40  percent  (40  percent  multiplied  by  the  inclusion  ratio  of  one). 


Generation-skipping  transfers 


Generation-skipping  transfer  tax  generally  is  imposed  at  the  time  of  a  generation¬ 
skipping  transfer  -  a  direct  skip,  a  taxable  termination,  or  a  taxable  distribution. 

A  direct  skip  is  any  transfer  subject  to  estate  or  gift  tax  of  an  interest  in  property  to  a  skip 
person.  A  skip  person  may  be  a  natural  person  or  certain  trusts.  All  persons  assigned  to  the 
second  or  more  remote  generation  below  the  transferor  are  skip  persons  (e.g.,  grandchildren  and 
great-grandchildren).  Trusts  are  skip  persons  if  (1)  all  interests  in  the  trust  are  held  by  skip 
persons,  or  (2)  no  person  holds  an  interest  in  the  trust  and  at  no  time  after  the  transfer  may  a 
distribution  (including  distributions  and  terminations)  be  made  to  a  non-skip  person. 

A  taxable  termination  is  a  termination  (by  death,  lapse  of  time,  release  of  power,  or 
otherwise)  of  an  interest  in  property  held  in  trust  unless,  immediately  after  such  termination,  a 
non-skip  person  has  an  interest  in  the  property,  or  unless  at  no  time  after  the  termination  may  a 
distribution  (including  a  distribution  upon  termination)  be  made  from  the  trust  to  a  skip  person. 

A  taxable  distribution  is  a  distribution  from  a  trust  to  a  skip  person  (other  than  a  taxable 
termination  or  direct  skip).  If  a  transferor  allocates  generation-skipping  transfer  tax  exemption  to 
a  trust  prior  to  the  taxable  distribution,  generation-skipping  transfer  tax  may  be  avoided. 

Income  tax  basis  in  property  received 

In  general 

Gain  or  loss,  if  any,  on  the  disposition  of  property  is  measured  by  the  taxpayer’s  amount 
realized  {i.e.,  gross  proceeds  received)  on  the  disposition,  less  the  taxpayer’s  basis  in  such 
property.  Basis  generally  represents  a  taxpayer’s  investment  in  property  with  certain 
adjustments  required  after  acquisition.  For  example,  basis  is  increased  by  the  cost  of  capital 
improvements  made  to  the  property  and  decreased  by  depreciation  deductions  taken  with  respect 
to  the  property. 

A  gift  or  bequest  of  appreciated  (or  loss)  property  is  not  an  income  tax  realization  event 
for  the  transferor.  The  Code  provides  special  rules  for  determining  a  recipient’s  basis  in  assets 
received  by  lifetime  gift  or  from  a  decedent. 

Basis  in  property  received  by  lifetime  gift 

Under  present  law,  property  received  from  a  donor  of  a  lifetime  gift  generally  takes  a 
carryover  basis.  “Carryover  basis”  means  that  the  basis  in  the  hands  of  the  donee  is  the  same  as 
it  was  in  the  hands  of  the  donor.  The  basis  of  property  transferred  by  lifetime  gift  also  is 
increased,  but  not  above  fair  market  value,  by  any  gift  tax  paid  by  the  donor.  The  basis  of  a 
lifetime  gift,  however,  generally  cannot  exceed  the  property’s  fair  market  value  on  the  date  of  the 
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gift.  If  a  donor’s  basis  in  property  is  greater  than  the  fair  market  value  of  the  property  on  the 
date  of  the  gift,  then,  for  purposes  of  determining  loss  on  a  subsequent  sale  of  the  property,  the 
donee’s  basis  is  the  property’s  fair  market  value  on  the  date  of  the  gift. 

Basis  in  property  acquired  from  a  decedent 

Property  acquired  from  a  decedent’s  estate  generally  takes  a  stepped-up  basis.  “Stepped- 
up  basis”  means  that  the  basis  of  property  acquired  from  a  decedent’s  estate  generally  is  the  fait 
market  value  on  the  date  of  the  decedent’s  death  (or,  if  the  alternate  valuation  date  is  elected,  the 
earlier  of  six  months  after  the  decedent’s  death  or  the  date  the  property  is  sold  or  distributed  by 
the  estate).  Providing  a  fair  market  value  basis  eliminates  the  recognition  of  income  on  any 
appreciation  of  the  property  that  occurred  prior  to  the  decedent’s  death  and  eliminates  the  tax 
benefit  from  any  unrealized  loss. 

In  community  property  states,  a  surviving  spouse’s  one-half  share  of  community  property 
held  by  the  decedent  and  the  surviving  spouse  (under  the  community  property  laws  of  any  State, 
U.S.  possession,  or  foreign  country)  generally  is  treated  as  having  passed  from  the  decedent  and, 
thus,  is  eligible  for  stepped-up  basis.  Thus,  both  the  decedent’s  one-half  share  and  the  surviving 
spouse’s  one-half  share  are  stepped  up  to  fair  market  value.  This  rule  applies  if  at  least  one-half 
of  the  whole  of  the  community  interest  is  includible  in  the  decedent’s  gross  estate. 

Stepped-up  basis  treatment  generally  is  denied  to  certain  interests  in  foreign  entities. 
Stock  in  a  passive  foreign  investment  company  (including  those  for  which  a  mark-to-market 
election  has  been  made)  generally  takes  a  carryover  basis,  except  that  stock  of  a  passive  foreign 
investment  company  for  which  a  decedent  shareholder  had  made  a  qualified  electing  fund 
election  is  allowed  a  stepped-up  basis.  Stock  owned  by  a  decedent  in  a  domestic  international 
sales  corporation  (or  former  domestic  international  sales  corporation)  takes  a  stepped-up  basis 
reduced  by  the  amount  (if  any)  which  would  have  been  included  in  gross  income  under  section 
995(c)  as  a  dividend  if  the  decedent  had  lived  and  sold  the  stock  at  its  fair  market  value  on  the 
estate  tax  valuation  date  (/.<?.,  generally  the  date  of  the  decedent’s  death  unless  an  alternate 
valuation  date  is  elected). 


Description  of  Proposal 

The  proposal  doubles  the  estate  and  gift  tax  exemption  amount.  This  is  accomplished  by 
increasing  the  basic  exclusion  amount  provided  in  section  2010(c)(3)  of  the  Code  from  $5 
million  to  $10  million.  The  $10  million  amount  is  indexed  for  inflation  occurring  after  2011. 

Effective  Date 


The  proposal  is  effective  for  estates  of  decedents  dying,  generation-skipping  transfers, 
and  gifts  made  after  December  3 1,  2017. 
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II.  ALTERNATIVE  MINIMUM  TAX  REPEAL 


1.  Repeal  of  alternative  minimum  tax 


Present  Law 


Individual  alternative  minimaam  tax 
In  aeneral 


An  alternative  minimum  tax  (“AMT”)  is  imposed  on  an  individual,  estate,  or  trust  in  an 
amount  by  which  the  tentative  minimum  tax  exceeds  the  regular  income  tax  for  the  taxable  year. 
For  taxable  years  beginning  in  2017,  the  tentative  minimum  tax  is  the  sum  of  (1)  26  percent  of  so 
much  of  the  taxable  excess  as  does  not  exceed  $187,800  ($93,900  in  the  case  of  a  married 
individual  filing  a  separate  return)  and  (2)  28  percent  of  the  remaining  taxable  excess.  The 
breakpoints  are  indexed  for  inflation.  The  taxable  excess  is  so  much  of  the  alternative  minimum 
taxable  income  (“AMTI”)  as  exceeds  the  exemption  amount.  The  maximum  tax  rates  on  net 
capital  gain  and  dividends  used  in  computing  the  regular  tax  are  used  in  computing  the  tentative 
minimum  tax.  AMTI  is  the  taxable  income  adjusted  to  take  account  of  specified  tax  preferences 
and  adjustments. 

The  exemption  amounts  for  taxable  years  beginning  in  2017  are:  (1)  $84,500  in  the  case 
of  married  individuals  filing  a  joint  return  and  surviving  spouses;  (2)  $54,300  in  the  case  of  other 
unmarried  individuals;  (3)  $42,250  in  the  case  of  married  individuals  filing  separate  returns;  and 
(4)  $24,100  in  the  case  of  an  estate  or  trust.  For  taxable  years  beginning  in  2017,  the  exemption 
amounts  are  phased  out  by  an  amount  equal  to  25  percent  of  the  amount  by  which  the 
individual’s  AMTI  exceeds  (1)  $160,900  in  the  case  of  married  individuals  filing  a  joint  return 
and  surviving  spouses,  (2)  $120,700  in  the  case  of  other  unmarried  individuals,  and  (3)  $80,450 
in  the  case  of  married  individuals  filing  separate  returns  or  an  estate  or  a  trust.  The  amounts  are 
indexed  for  inflation. 


AMTI  is  the  taxpayer’s  taxable  income  increased  by  certain  preference  items  and 
adjusted  by  determining  the  tax  treatment  of  certain  items  in  a  manner  that  negates  the  deferral  of 
income  resulting  from  the  regular  tax  treatment  of  those  items. 

Preference  items  in  computing  AMTI 

The  minimum  tax  preference  items  are: 

1 .  The  excess  of  the  deduction  for  percentage  depletion  over  the  adjusted  basis  of  each 
mineral  property  (other  than  oil  and  gas  properties)  at  the  end  of  the  taxable  year. 

2.  The  amount  by  which  excess  intangible  drilling  costs  {i.e.,  expenses  in  excess  the 
amount  that  would  have  been  allowable  if  amortized  over  a  10-year  period)  exceed 

65  percent  of  the  net  income  from  oil,  gas,  and  geothermal  properties.  This  preference 
applies  to  independent  producers  only  to  the  extent  it  reduces  the  producer’s  AMTI 
(determined  without  regard  to  this  preference  and  the  net  operating  loss  deduction)  by 
more  than  40  percent. 
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3.  Tax-exempt  interest  income  on  private  activity  bonds  (other  than  qualified  501(c)(3) 
bonds,  certain  housing  bonds,  and  bonds  issued  in  2009  and  2010)  issued  after 
August  7,  1986. 

4.  Accelerated  depreciation  or  amortization  on  certain  property  placed  in  service  before 
January  1, 1987. 

5.  Seven  percent  of  the  amount  excluded  from  income  under  section  1202  (relating  to 
gains  on  the  sale  of  certain  small  business  stock). 

In  addition,  losses  from  any  tax  shelter  farm  activity  or  passive  activities  are  not  taken 
into  account  in  computing  AMTI. 

Adjustments  in  computing  AMTl 

The  adjustments  that  individuals  must  make  to  compute  AMTl  are; 

1 .  Depreciation  on  property  placed  in  service  after  1 986  and  before  Januaty  ;iy  1 999,  is 
computed  by  using  the  generally  longer  class  lives  prescribed  by  the  alternative 
depreciation  system  of  section  168(g)  and  either  (a)  the  straight-line  method  in  the 
case  of  property  subject  to  the  straight-line  method  under  the  regular  tax  or  (b)  the 
150-percent  declining  balance  method  in  the  case  of  other  property.  Depreciation  on 
property  placed  in  service  after  December  31,  1998,  is  computed  by  using  die  regular 
tax  recovery  periods  and  the  AMT  methods  described  in  the  previous  sentence. 
Depreciation  on  property  acquired  after  September  10, 2001 ,  which  us  allowed  an 
additional  allowance  under  section  168(k)  for  the  regular  tax  is  computed  without 
regard  to  any  AMT  adjustments. 

2.  Mining  exploration  and  development  costs  are  capitalized  and  amortized  over  a  10- 
year  period. 

3.  Taxable  income  from  a  long-term  contract  (other  than  a  home  construction  contract) 
is  computed  using  the  percentage  of  completion  method  of  accounting. 

4.  Depreciation  on  property  placed  in  service  after  1986  and  before  January  1,  1999,  is 
computed  by  using  the  generally  longer  class  lives  prescribed  by  the  alternative 
depreciation  system  of  section  168(g)  and  either  (a)  the  straight-line  method  in  the 
case  of  property  subject  to  the  straight-line  method  under  the  regular  tax  or  (b)  the 
150-percent  declining  balance  method  in  the  case  of  other  property.  Depreciation  on 
property  placed  in  service  after  December  31,  1998,  is  computed  by  using  the  regular 
tax  recovery  periods  and  the  AMT  methods  described  in  the  previous  sentence. 
Depreciation  on  property  acquired  after  September  10,  2001,  which  is  allowed  an 
additional  allowance  under  section  168(k)  for  the  regular  tax  is  computed  without 
regard  to  any  AMT  adjustments. 

5.  Mining  exploration  and  development  costs  are  capitalized  and  amortized  over  a  10- 
year  period. 
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6.  Taxable  income  from  a  long-term  contract  (other  than  a  home  construction  contract) 
is  computed  using  the  percentage  of  completion  method  of  accounting. 

7.  The  amortization  deduction  allowed  for  pollution  control  facilities  placed  in  service 
before  January  1,  1999  (generally  determined  using  60-month  amortization  for  a 
portion  of  the  cost  of  the  facility  under  the  regular  tax),  is  calculated  under  the 
alternative  depreciation  system  (generally,  using  longer  class  lives  and  the  straight- 
line  method).  The  amortization  deduction  allowed  for  pollution  control  facilities 
placed  in  service  after  December  31,  1998,  is  calculated  using  the  regular  tax 
recovery  periods  and  the  straight-line  method. 

8.  Miscellaneous  itemized  deductions  are  not  allowed. 

9.  Itemized  deductions  for  State,  local,  and  foreign  real  property  taxes;  State  and  local 
personal  property  taxes;  State,  local,  and  foreign  income,  war  profits,  and  excess 
profits  taxes;  and  State  and  local  sales  taxes  are  not  allowed. 

10.  Medical  expenses  are  allowed  only  to  the  extent  they  exceed  ten  percent  of  the 
taxpayer’s  adjusted  gross  income. 

1 1.  Deductions  for  interest  on  home  equity  loans  are  not  allowed. 

12.  The  standard  deduction  and  the  deduction  for  personal  exemptions  are  not  allowed. 

13.  The  amount  allowable  as  a  deduction  for  circulation  expenditures  is  capitalized  and 
amortized  over  a  three-year  period. 

14.  The  amount  allowable  as  a  deduction  for  research  and  experimentation  expenditures 
from  passive  activities  is  capitalized  and  amortized  over  a  10-year  period. 

15.  The  regular  tax  rules  relating  to  incentive  stock  options  do  not  apply. 

Other  rules 


The  taxpayer’s  net  operating  loss  deduction  generally  cannot  reduce  the  taxpayer’s  AMTI 
by  more  than  90  percent  of  the  AMTI  (determined  without  the  net  operating  loss  deduction). 

The  alternative  minimum  tax  foreign  tax  credit  reduces  the  tentative  minimum  tax. 

The  various  nonrefundable  business  credits  allowed  under  the  regular  tax  generally  are 
not  allowed  against  the  AMT.  Certain  exceptions  apply. 

If  an  individual  is  subject  to  AMT  in  any  year,  the  amount  of  tax  exceeding  the 
taxpayer’s  regular  tax  liability  is  allowed  as  a  credit  (the  “AMT  credit”)  in  any  subsequent 
taxable  year  to  the  extent  the  taxpayer’s  regular  tax  liability  exceeds  his  or  her  tentative 
minimum  tax  liability  in  such  subsequent  year.  The  AMT  credit  is  allowed  only  to  the  extent 
that  the  taxpayer’s  AMT  liability  is  the  result  of  adjustments  that  are  timing  in  nature.  The 
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individual  AMT  adjustments  relating  to  itemized  deductions  and  personal  exemptions  are  not 
timing  in  nature,  and  no  minimum  tax  credit  is  allowed  with  respect  to  these  items. 

An  individual  may  elect  to  write  off  certain  expenditures  paid  or  incurred  with  respect  of 
circulation  expenses,  research  and  experimental  expenses,  intangible  drilling  and  development 
expenditures,  development  expenditures,  and  mining  exploration  expenditures  over  a  specified 
period  (three  years  in  the  case  of  circulation  expenses,  60  months  in  the  case  of  intangible 
drilling  and  development  expenditures,  and  10  years  in  case  of  other  expenditures).  The  election 
applies  for  purposes  of  both  the  regular  tax  and  the  alternative  minimum  tax. 

Corporate  alternative  minimum  tax 

In  general 

An  AMT  is  also  imposed  on  a  corporation  to  the  extent  the  corporation’s  tentative 
minimum  tax  exceeds  its  regular  tax.  This  tentative  minimum  tax  is  computed  at  the  rate  of 
20  percent  on  the  AMTI  in  excess  of  a  $40,000  exemption  amount  that  phases  out.  The 
exemption  amount  is  phased  out  by  an  amount  equal  to  25  percent  of  the  amount  that  the 
corporation’s  AMTI  exceeds  $150,000. 

AMTI  is  the  taxpayer’s  taxable  income  increased  by  certain  preference  items  and 
adjusted  by  determining  the  tax  treatment  of  certain  items  in  a  manner  that  negates  the  deferral  of 
income  resulting  from  the  regular  tax  treatment  of  those  items. 

A  corporation  with  average  gross  receipts  of  less  than  $7.5  million  for  the  prior  three 
taxable  years  is  exempt  iioM  the  corporate  minimum  tax.  The  $7.5  million  threshold  is  reduced 
to  $5  million  for  the  corporation’s  first  three-taxable  year  period. 

Preference  items  in  computing  AMTI 

The  corporate  minimum  tax  preference  items  are: 

1 .  The  excess  of  the  deduction  for  percentage  depletion  over  the  adjusted  basis  of  the 
property  at  the  end  of  the  taxable  year.  This  preference  does  not  apply  to  percentage 
depletion  allowed  with  respect  to  oil  and  gas  properties. 

2.  The  amount  by  which  excess  intangible  drilling  costs  arising  in  the  taxable  year 
exceed  65  percent  of  the  net  income  from  oil,  gas,  and  geothermal  properties.  This 
preference  does  not  apply  to  an  independent  producer  to  the  extent  the  preference 
would  not  reduce  the  producer’s  AMTI  by  more  than  40  percent. 

3.  Tax-exempt  interest  income  on  private  activity  bonds  (other  than  qualified  501(c)(3) 
bonds,  certain  housing  bonds,  and  bonds  issued  in  2009  and  2010)  issued  after 
August  7,  1986. 

4.  Accelerated  depreciation  or  amortization  on  certain  property  placed  in  service  before 
January  1,  1987. 
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Adjustments  in  computing  AMTI 


The  adjustments  that  corporations  must  make  in  computing  AMTI  are: 

1.  Depreciation  on  property  placed  in  service  after  1986  and  before  January  1,  1999, 
must  be  computed  by  using  the  generally  longer  class  lives  prescribed  by  the 
alternative  depreciation  system  of  section  1 68(g)  and  either  (a)  the  straight-line 
method  in  the  case  of  property  subject  to  the  straight-line  method  under  the  regular  tax 
or  (b)  the  150-percent  declining  balance  method  in  the  case  of  other  property. 
Depreciation  on  property  placed  in  service  after  December  31,1 998,  is  computed  by 
using  the  regular  tax  recovery  periods  and  the  AMT  methods  described  in  the  previous 
sentence.  Depreciation  on  property  which  is  allowed  “bonus  depreciation”  for  the 
regular  tax  is  computed  without  regard  to  any  AMT  adjustments. 

2.  Mining  exploration  and  development  costs  must  be  capitalized  and  amortized  over  a 
1 0-year  period. 

3.  Taxable  income  from  a  long-term  contract  (other  than  a  home  construction  contract) 
must  be  computed  using  the  percentage  of  completion  method  of  accounting. 

4.  The  amortization  deduction  allowed  for  pollution  control  facilities  placed  in  service 
before  January  1,  1999  (generally  determined  using  60-month  amortization  for  a 
portion  of  the  cost  of  the  facility  under  the  regular  tax),  mySf:  be  calculated  under  the 
alternative  depreciation  system  (generally,  using  longer  c%^  .fives  and  the  straight-line 
method).  The  amortization  deduction  allowed  for  pollution  control  facilities  placed  in 
service  after  December  31,  1998,  is  calculated  using  the  regular  tax  recovery  periods 
and  the  straight-line  method. 

5.  The  special  rules  applicable  to  Merchant  Marine  construction  funds  are  not  applicable. 

6.  The  special  deduction  allowable  under  section  833(b)  for  Blue  Cross  and  Blue  Shield 
organizations  is  not  allowed. 

7.  The  adjusted  current  earnings  adjustment  applies,  as  described  below. 

Adjusted  current  earning  (“ACE”)  adjustment 

The  adjusted  current  earoings  adjustment  is  the  amount  equal  to  75  percent  ql'ilie  amount 
by  which  the  adjusted  current  earnings  of  a  corporation  exceed  its  AMTI  (determined  without  the 
ACE  adjustment  and  the  alternative  tax  net  operating  loss  deduction).  In  determining  ACE  the 
following  rules  apply: 

1 .  For  property  placed  in  service  before  1 994,  depreciation  generally  is  determined  using 
the  straight-line  method  and  the  class  life  determined  under  the  alternative 
depreciation  system. 

2.  Amounts  excluded  from  gross  income  under  the  regular  tax  but  included  for  purposes 
of  determining  earnings  and  profits  are  generally  included  in  determining  ACE. 
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3.  The  inside  build-up  of  a  life  insurance  contract  is  included  in  ACE  (and  the  related 
premiums  are  deductible). 

4.  Intangible  drilling  costs  of  integrated  oil  companies  must  be  capitalized  and  amortized 
over  a  60-month  period. 

5.  The  regular  tax  rules  of  section  173  (allowing  circulation  expenses  to  be  amortized) 
and  section  248  (allowing  organizational  expenses  to  be  amortized)  do  not  apply. 

6.  Inventory  must  be  calculated  using  the  FIFO,  rather  than  LIFO,  method. 

7.  The  installment  sales  method  generally  may  not  be  used. 

8.  No  loss  may  be  recognized  on  the  exchange  of  any  pool  of  debt  obligations  for  another 
pool  of  debt  obligations  having  substantially  the  same  effective  interest  rates  and 
maturities. 

9.  Depletion  (other  than  for  oil  and  gas  properties)  must  be  calculated  using  the  cost, 
rather  than  the  percentage,  method. 

10.  In  certain  cases,  the  assets  of  a  corporation  that  has  undergone  an  ownership  change 
must  be  stepped  down  to  their  fair  market  values. 

Other  mles 


The  taxpayer’s  net  operating  loss  carryover  generally  cannot  reduce  the  taxpayer’s  AMT 
liability  by  more  than  90  percent  of  AMTI  determined  without  this  deduction. 

The  various  nonrefundable  business  credits  allowed  under  the  regular  tax  generally  are 
not  allowed  against  the  AMT.  Certain  exceptions  apply. 

If  a  corporation  is  subject  to  AMT  in  any  year,  the  amount  of  AMT  is  allowed  as  an 
AMT  credit  in  afiy  subsequent  taxable  year  to  the  extent  the  taxpayer’s  regular  tax  liability 
exceeds  its  tentative  ttiijismura  tax  in  the  subsequent  year.  Corporations  are  allowed  to  claim  a 
limited  amount  of  .4A-f  f  credits  in  lieu  of  bonus  depreciation. 

A  cdrporaticja  fnay  elect  to  write  off  cenain  expenditures  paid  or  incurred  with  respect  of 
circulation  expenses,  research  and  experimental  expenses,  intangible  drilling  and  development 
expenditures^  development  expsoditures,  and  mining  exploration  expenditures  over  a  specified 
period  (thrCe  y^s  in  the  oase  of  cfrculation  expenses,  60  months  in  the  case  of  intangible 
drilling  and  detfdopmeiit  expenditures,  and  1 0  years  in  case  of  other  expenditures).  The  election 
applies  for  purposes  of  both  the  regtilar  tax  and  the  alternative  minimum  tax. 

Description  of  Proposal 

The  proposal  repeals  the  individual  and  corporate  alternative  minimum  tax. 
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The  proposal  allows  the  AMT  credit  to  offset  the  taxpayer’s  regular  tax  liability  for  any 
taxable  year.  In  addition,  the  AMT  credit  is  refundable  for  any  taxable  year  beginning  after  20 1 7 
and  before  2022  in  an  amount  equal  to  50  percent  (100  percent  in  the  case  of  taxable  years 
beginning  in  202 1 )  of  the  excess  of  the  minimum  tax  credit  for  the  taxable  year  over  the  amount 
of  the  credit  allowable  for  the  year  against  regular  tax  liability.  Thus,  the  full  amount  of  the 
minimum  tax  credit  will  be  allowed  in  taxable  years  beginning  before  2022. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 
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III.  BUSINESS  TAX  REFORM 


A.  Tax  Rates 


1.  Reduction  in  corporate  tax  rate 


Present  Law 

Corporate  taxable  income  is  subject  to  tax  under  a  four-step  graduated  rate  structure."’ 
The  ttJp:j,®rporate  tax  rate  is  35  percent  on  taxable  income  in  excess  of  $10  million.  The 
corp0faipt|  taxable  income  brackets  and  tax  rates  are  as  set  forth  in  the  table  below. 


Taxable  Income 

Tax  rate  (percent) 

Not  over  $50,000 

15 

Over  $50,000  but  not  over  $75,000 

25 

Over  $75,000  but  not  over  $10,000,000 

34 

Over  $10,000,000 

35 

An  additional  five-percent  tax  is  imposed  on  a  corporation’s  taxable  income  in  excess  of 
$100,000.  The  maximum  additional  tax  is  $1 1,750.  Also,  a  second  additional  three-percent  tax 
is  imposed  on  a  corporation’s  taxable  income  in  excess  of  $15  million.  The  maximum  second 
additional  tax  is  $100,000. 

Certain  personal  service  corporations  pay  tax  on  their  entire  taxable  income  at  the  rate  of 
35  percent."^ 

Present  law  provides  if  the  maximum  corporate  tax  rate  exceeds  35  percent,  the 
maximum  rate  on  a  corporation’s  net  capital  gain  will  be  35  percent."^ 

Description  of  Proposal 

The  proposal  eliminates  the  graduated  corporate  rate  structure  and  instead  taxes  corporate 
taxable  income  at  20  percent. 

The  proposal  eliminates  the  special  tax  rate  for  personal  service  corporations. 


See.  1 1(a)  and  (b)(1). 
"*  See.  11(b)(2). 

See.  1201(a). 
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The  proposal  repeals  the  maximum  corporate  tax  rate  oii  net  capital  gaui  as  obsolete. 

For  taxpayers  subject  to  the  normalization  method  of  accounting  (e.g.^  regulated  public 
utilities),  the  proposal  provides  for  the  normalization  of  excess  defened  to  reserves  resulting 
from  the  reduction  of  corporate  income  tax  rates  (with  respect  to  prior  depreciation  or  recovery 
allowances  taken  on  assets  placed  in  service  before  the  date  of  enactment). 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2018. 

2.  Reduction  of  dividends  received  deductions  to  reflect  lower  corporate  tax  rate 

Present  Law 


Corporations  are  generally  taxable  on  their  income.'^”  With  respect  to  dividends  received 
from  other  taxable  domestic  corporations,  however,  a  corporation  is  allowed  a  deduction.'^*  The 
amount  of  the  deduction  is  generally  equal  to  70  percent  of  the  dividend  received. 

In  the  case  of  any  dividend  received  from  a  20-percent  owned  corporation,  the  amount  of 
the  deduction  is  equal  to  80  percent  of  the  dividend  received. The  term  “20-percent  owned 
corporation”  means  any  corporation  if  20  percent  or  more  of  the  stock  of  such  corporation  (by 
vote  and  value)  is  owned  by  the  taxpayer.  For  this  purpose,  certain  preferred  stock  is  not  taken 
into  account. 

In  the  case  of  a  dividend  received  from  a  corporation  that  is  a  member  of  the  same 
affiliated  group,  a  corporation  is  generally  allowed  a  deduction  equal  to  100  percent  of  the 
dividend  received. 


Description  of  Proposal 

The  proposal  reduces  the  70  percent  dividends  received  deduction  to  50  percent  and  the 
80  percent  dividends  received  deduction  to  65  percent. 


Sec.  11(a). 

Sec.  243(a).  Such  dividends  are  taxed  at  a  maximum  rate  of  10.5  percent  (30  percent  of  the  top 
corporate  tax  rate  of  35  percent). 

Sec.  243(c).  Such  dividends  are  taxed  at  a  maximum  rate  of  7  percent  (20  percent  of  tlie  top  corporate 
tax  rate  of  35  percent). 

Sec.  243(a)(3)  and  (b)(1).  For  this  purpose,  the  term  “affiliated  group”  generally  has  the  meaning  given 
such  tcmi  by  section  1504(a).  Sec.  243(b)(2). 

Such  dividends  would  be  taxed  at  a  maximum  rate  of  10  percent  (50  percent  of  the  top  corporate  tax 
rate  of  20  percent)  and  7  percent  (35  percent  of  the  top  corporate  tax  rate  of  20  percent),  respectively. 
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Effective  Date 


The  proposal  Implies  to  taxable  years  beginning  after  December  31,  2018. 


- ' .  i  -  57 
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B.  Small  Business  Reforms 


1.  Moili|i.cation  of  rules  for  expensing  depreciable  business  assets 

Present  Law 


A  taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a  trade  or  business  or 
held  for  the  production  of  income  and  recover  such  cost  over  time  through  annual  deductions  for 
depreciation  or  amortization.*^^  Tangible  property  generally  is  depreciated  under  the  modified 
accelerated  cost  recovery  system  (“MACRS”),  which  determines  depreciation  for  different  types 
of  property  based  on  an  assigned  applicable  depreciation  method,  recovery  period,'^^  and 
convention.*^’ 

Election  to  expense  certain  depreciable  business  assets 

A  taxpayer  may  elect  under  section  179  to  deduct  (or  “expense”)  the  cost  of  qualifying 
property,  rather  than  to  recover  such  costs  through  depreciation  deductions,  subject  to  limitation. 
The  maximum  amount  a  taxpayer  may  expense  is  $500,000  of  the  cost  of  qualifying  property 
placed  in  service  for  the  taxable  year.*’*  The  $500,000  amount  is  reduced  (but  not  below  zero) 
by  the  amount  by  which  the  cost  of  qualifying  property  placed  in  service  during  the  taxable  year 
exceeds  $2,000,000.*’**  The  $500,000  and  $2,000,000  amounts  are  indexed  for  inflation  for 
taxable  years  beginning  after  2015.**** 

In  general,  qualifying  property  is  defined  as  depreciable  tangible  personal  property  that  is 
purchased  for  use  in  the  active  conduct  of  a  trade  or  business.  Qualifying  property  also  includes 
off-the-shelf  computer  software  and  qualified  real  property  (i.e.,  qualified  leasehold 
improvement  property,  qualified  restaurant  property,  and  qualified  retail  improvement 


See  sees.  26.'t(a)  and  167.  However,  where  property  is  not  used  exelusfveiyin  a  taxpayer’s  business, 
the  amount  eligible  for  a  deduelion  must  be  redueed  by  the  amount  related  to  personal  use.  See,  e.g.,  section  280A. 

The  applicable  recovery  period  for  an  asset  is  determined  in  part  by  statute  and  in  part  by  historic 
Treasury  guidance.  Exercising  authority  granted  by  Congress,  the  Secretary  issued  Rev.  Proc.  87-56,  1987-2  C.B. 
674,  laying  out  the  framework  of  recovery  periods  for  enumerated  classes  of  assets.  Tlie  Secretary  clarified  and 
modified  the  list  of  asset  classes  in  Rev.  Proc.  88-22,  1988-1  C.B.  785.  In  November  1988,  Congress  revoked  the 
Secretary’s  authority  to  modify  the  class  lives  of  depreciable  property.  Rev.  Proc.  87-56,  as  modified,  remains  in 
effect  except  to  the  extent  that  the  Congress  has,  since  1988,  statutorily  modified  tlie  recovery  period  for  certain 
depreciable  assets,  effectively  superseding  any  administrative  guidance  with  regard  to  such  property. 

Sec.  168. 

'2*  Sec.  179(b)(1). 

Sec.  179(b)(2). 

‘5®  Sec.  179(b)(6). 


UST  001447 


58 


TREAS-1 7-0313-1-000468 


property).*^*  Qualifying  property  excludes  any  property  described  in  section  50(b)  {i.e.,  certain 
property  not  eligible  for  the  investment  tax  credit). 

Passenger  automobiles  subject  to  the  section  280F  limitation  are  eligible  for  section  179 
expensing  only  to  the  extent  of  the  dollar  limitations  in  section  280F.  For  sport  utility  vehicles 
above  the  6,000  pound  weight  rating  and  not  more  than  the  14,000  pound  weight  rating,  which 
are  not  subject  to  the  limitation  under  section  2S0F,  the  maximum  cost  that  may  be  expensed  for 
any  taxable  year  under  section  179  is  $25,000  (the  “sport  utility  vehicle  limitation”). 

The  amount  eligible  to  be  expensed  for  a  taxable  year  may  not  exceed  the  taxable  income 
ibr  such  taxable  year  that  is  derived  from  the  active  conduct  of  a  trade  or  business  (determined 
without  regard  to  this  provision). Any  amount  that  is  not  allowed  as  a  deduction  because  of 
the  taxable  income  limitation  may  be  carried  forward  to  succeeding  taxable  years  (subject  to 
limitations). 

No  general  business  credit  under  section  38  is  allowed  with  respect  to  any  amount  for 
which  a  deduction  is  allowed  under  section  179.'-’^  If  a  corporation  makes  an  election  under 
section  1 79  to  deduct  expenditures,  the  full  amount  of  the  deduction  does  not  reduce  earnings 
and  profits.  Rather,  the  expenditures  that  are  deducted  reduce  corporate  earnings  and  profits 
ratably  over  a  five-year  period. 

An  expensing  election  is  made  under  rules  prescribed  by  the  Secretary.'^’  In  general,  any 
election  or  specification  made  with  respect  to  any  property  may  not  be  revoked  except  with  the 
consent  of  the  Commissioner.  However,  an  election  or  specification  under  section  1 79  may  be 
revoked  by  the  taxpayer  without  consent  of  the  Commissioner. 


See.  179(d)(l)(A)(ii)and(0. 

See.  179(d)(1)  flush  language.  Property  deseribed  in  seclion  50(b)  is  generally  properly  used  oulside 
the  United  Slates,  eertain  property  used  for  lodging,  property  used  by  certain  tax  cxcnipl  organizations,  and  property 
used  by  govcmnicnlal  units  and  foreign  persons  or  entities. 

Sec.  179(b)(5).  For  this  purpose,  a  sport  utility  vehicle  is  defined  to  exclude  any  vehicle  that:  (l)is 
designed  for  more  than  nine  individuals  in  seating  rearward  of  the  driver’s  seat;  (2)  is  equipped  with  an  open  cargo 
area,  or  a  covered  box  not  readily  accessible  from  the  passenger  compartment,  of  at  least  six  feet  in  interior  length; 
or  (.1)  has  an  integral  enclosure,  fully  enclosing  the  driver  compartment  and  load  carrying  device,  does  not  have 
seating  rearward  of  the  driver’s  seat,  and  has  no  body  section  protmding  morw  than  30  inches  ahead  of' the  leading 
edge  of  tlie  windshield. 

Sec.  179(b)(3). 

‘^5  Sec.  179(d)(9). 

Sec.  312(k)(3)(B). 

Sec.  179(c)(1). 
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Description  of  Proposal 


t;  f.-  ,  . 

The  proposal  increases  the  maximum  amount  a  taxpayer  may  expe^^iti1l^;^tion  179 
to  $1,000,000,  and  increases  the  phase-out  threshold  amount  to  $2,500,00(ii,'^&S£,1^4proposal 
provides  that  the  maximum  amount  a  taxpayer  may  expense,  for  taxable  years  beginning  after 
2017,  is  $1,000,000  of  the  cost  of  qualifying  property  placed  in  service  for  the  taxable  year.  The 
$  1 ,000,000  amount  is  reduced  (but  not  below  zero)  by  the  amount  by  which  the  cost  of 
qualifying  property  placed  in  service  during  the  taxable  year  exceeds  $2,500,000.  The 
$1,000,000  and  $2,500,000  amounts,  as  well  as  the  $25,000  sport  utility  vehicle  limitation,  are 
indexed  for  inflation  for  taxable  years  beginning  after  2018. 

The  proposal  expands  the  definition  of  section  179  property  to  include  certain  depreciable 
tangible  personal  property  used  predominantly  to  furnish  lodging  or  in  connection  with 
furnishing  lodging.'-^* 


The  proposal  also  expands  the  definition  of  qualified  real  property  eligible  for 
section  1 79  expensing  to  include  any  of  the  following  improvements  to  nonresidential  real 
property  placed  in  service  after  the  date  such  property  was  first  placed  in  service:  roofs> 
ventilation,  and  air-conditioning  property;  fire  protection  and  alarm  systems;  and  secur% - 
systems. 

Effective  Date 


The  proposal  applies  to  property  placed  in  service  in  taxable  years  beginning  after 
December  31,  2017. 


2.  Moflifications  of  gross  receipts  test  for  use  of  cash  method  of  accounting  by  corporations 
and  partnerships 


Present  Law 


General  rule  for  methods  of  accounting  'J.rj  jiA  ,'  . 

V'.V. 

Section  446  generally  allows  a  taxpayer  to  select  the  method  used  to 

compute  taxable  income,  provided  that  such  method  clearly  reflects  the  in^|^)(^jfe|?ixpayer. 
The  term  “method  of  accounting”  includes  not  only  the  overall  method  of  #|pgaii^;;^ed  by  the 
taxpayer,  but  also  the  accounting  treatment  of  any  one  item.‘^^  Permissible  overall  methods  of 
accounting  include  the  cash  receipts  and  disbursements  method  (“cash  method”),  an  accrual 
method,  or  any  other  method  (including  a  hybrid  method)  permitted  under  regulations  prescribed 


As  defined  in  seetion  50(b)(2).  Property  used^r^idininantly  to  furnish  lodging  or  in  connection  with 
furnishing  lodging  generally  includes,  e.g.,  beds  and  other  feiillifre,  refrigerators,  ranges,  and  otlier  equipment  used 
in  the  living  quarters  of  a  lodging  facility  such  as  an  apartment  house,  domiitory,  or  any  other  facility  (or  part  of  a 
facility)  where  sleeping  acconuuodations  are  provided  and  let.  See  Treas.  Reg.  sec.  1.48- 1(h). 

Treas.  Reg.  sec.  1.446- 1(a)(1). 
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by  the  Secte^UPy/''*'^  Examples  of  any  one  item  for  which  an  accounting  method  may  be  adopted 
include  costr<^eviesy/- *  revenue  recognition,*'*^  and  timing  of  deductions. For  each  separate 
trade  or  bustiiM^-a  taxpayer  is  entitled  to  adopt  any  permissible  method,  subject  to  certain 
restrictions.^'*^ 

A  taxpayer  filing  its  first  return  may  adopt  any  permissible  method  of  accounting  in 
computing  taxable  income  for  such  year.*"*^  Except  as  otherwise  provided,  section  446(e) 
requires  taxpayers  to  secure  consent  of  the  Secretary  before  changing  a  method  of  accounting. 
The  regulations  under  this  section  provide  rules  for  determining:  Q)  what  a  method  of 
accounting  is,  (2)  how  an  adoption  of  a  method  of  accounting^cjfS^,  and  (3)  how  a  change  in 
method  of  accounting  is  effectuated.  ' 

Cash  and  accrual  methods 


Taxpayers  using  the  cash  method  generally  recognize  items  of  income  when  actually  or 
constructively  received  and  items  of  expense  when  paid.  The  cash  method  is  administratively 
easy  and  provides  the  taxpayer  flexibility  in  the  timing  of  income  recognition.  It  is  the  method 
generally  used  by  most  individual  taxpayers,  including  farm  and  nonfarm  sole  proprietorships. 

Taxpayers  using  an  accrual  method  generally  accrue  items  of  income  when  all  the  events 
have  occurred  that  fix  the  right  to  receive  the  income  and  the  amount  of  the  income  can  be 
determined  with  reasonable  accuracy.*'*’  Taxpayers  using  an  accrual  method  of  accounting 
generally  may  not  deduct  items  of  expense  prior  to  when  all  events  have  occurred  that  fix  the 
obligation  to  pay  the  liability,  the  amount  of  the  liability  can  be  determined  with  reasonable 
accuracy,  and  economic  performance  has  occurred.*'*^  Accrual  methods  of  accounting  generally 
result  in  a  more  accurate  measure  of  economic  income  than  does  the  cash  method.  The  accrual 
method  is  often  used  by  businesses  for  financial  accounting  purposes. 

A  C  corporation,  a  partnership  that  has  a  C  corporation  as  a  partner,  or  a  tax-exempt  trust 
or  corporation  with  unrelated  business  income  generally  may  not  use  the  cash  method. 


Sec.  446(c). 

See,  e.g.,  secs.  167  and  168. 

See,  e.g.,  secs.  45 1  and  460. 

See,  e.g.,  secs.  461  and  467. 

Sec.  446(d);  Treas.  Reg.  sec.  1.446-l(d). 
Treas.  Reg.  sec.  1.446- 1(e)(1). 

Treas.  Reg.  sec.  1.446- 1(e). 

See,  e^.,  sec.  451. 

See,  eg.,  sec.  461. 
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Exceptions  are  made  for  farming  businesses,  qualified  personal  service  corporations,  and  the 
aforementioned  entities  to  the  extent  their  average  annual  gross  receipts  do  not  exceed  $5  million 
for  all  prior  years  (including  the  prior  taxable  years  of  any  predecessor  of  the  entity)  (the  “gross 
receipts  test”).  The  cash  method  may  not  be  used  by  any  tax  shelter.'*’^  In  addition,  the  cash 
method  generally  may  not  be  used  if  the  purchase,  production,  or  sale  of  merchandise  is  an 
income  producing  factor.*^”  Such  taxpayers  generally  are  required  to  keep  inventories  and  use 
an  accrual  method  with  respect  to  inventory  items. 

A  farming  business  is  defined  as  a  trade  or  business  of  farming,  including  operating  a 
nursery  or  sod  farm,  or  tbe  raising  or  harvesting  of  trees  bearing  fruit,  nuts,  or  other  crops, 
timber,  or  ornamental  trees. Such  farming  businesses  are  not  precluded  from  using  the  cash 
method  regardless  of  whether  they  meet  the  gross  receipts  test.  However,  section  447  generally 
requires  a  farming  C  corporation  (and  any  farming  partnership  if  a  corporation  is  a  partner  in 
such  partnership)  to  use  an  accrual  method  of  accounting.  Section  447  does  not  apply  to  nursery 
or  sod  farms,  to  the  raising  or  harvesting  of  trees  (other  than  fruit  and  nut  trees),  nor  to  farming 
C  corporations  meeting  a  gross  receipts  test  with  a  $  1  million  threshold.  For  family  farm 
C  corporations,  the  threshold  under  the  gross  receipts  test  is  $25  million. 

A  qualified  personal  service  corporation  is  a  corporation:  ( 1 )  substantially  all  of  whose 
activities  involve  the  performance  of  services  in  the  fields  of  health,  law,  engineering, 
architecture,  accounting,  actuarial  science,  performing  arts,  or  consulting,  and  (2)  substantially 
all  of  the  stock  of  which  is  owned  by  current  or  former  employees  performing  such  services, 
their  estates,  or  heirs.  Qualified  personal  service  corporations  are  allowed  to  use  the  cash 
method  without  regard  to  whether  they  meet  the  gross  receipts  test. 

Description  of  Proposal 

The  proposal  expands  the  universe  of  taxpayers  that  may  use  the  cash  method  of 
accounting.  Under  the  proposal,  the  cash  method  of  accounting  may  be  used  by  taxpayers,  other 
than  tax  shelters,  that  satisfy  the  gross  receipts  test.  The  gross  receipts  test  allows  taxpayers  with 
annual  average  gross  receipts  that  do  not  exceed  $15  million  for  the  three  prior  taxable-year 


Sees.  448(a)(.3)  and  (d)(3)  and  46l(i)(3)  and  (4).  For  Hiis  purpose,  a  tax  shelter  includes:  ( 1 )  any 
enterprise  (other  than  a  C  corporation)  if  at  any  time  interests  in  such  criterprisc  have  been  offered  for  sale  in  any 
offering  required  to  be  registered  with  any  Federal  or  Slate  agency  havir^  the  authority  to  regulate  the  offering  of 
securities  for  sale;  (2)  any  syndicate  (within  the  meaning'  of  section  1256(c)(3)(B));  or  (3)  any  tax  shelter  as  defined 
in  section  6662(d)(2)(C)(ii).  In  the  case  of  a  fanning  trade  or  busmes,s,  a  tax  shelter  includes  any  tax  shelter  as 
defined  in  section  6662(d)(2)(C)(ii)  or  any  paniimhip  or  any  other  enterprise  other  than  a  corporation  which  is  not 
an  S  corporation  engaged  in  the  trade  or  business  of  farming,  (1 )  if  at  any  time  interests  in  such  partnership  or 
enterprise  have  been  offered  for  sale  in  any  offering  required  lo  be  registered  with  any  Federal  or  State  agency 
having  authority  to  regulate  the  offering  of  securities  for  sale  or  (2)  if  more  than  35  percent  of  the  losses  during  any 
period  are  allocable  to  limited  partners  or  limited  entrepreneurs. 

Treas.  Reg.  secs.  1.446-l(c)(2)  and  1.471-1. 

Sec.  471  and  Treas.  Reg.  secs.  1.446-l(cX2)and  1.471-1. 

‘*2  Sec.  448(d)(1). 
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period  (the  “$15  million  gross  receipts  test”)  to  use  the  cash  method.'”  The  $15  million  amount 
is  indexed  for  inflation  for  taxable  years  beginning  after  2018. 

The  proposal  retains  the  exceptions  from  the  required  use  of  the  accrual  method  for 
qualified  personal  service  corporations  and  taxpayers  other  than  C  corporations.  Thus,  qualified 
personal  service  corporations,  partnerships  without  C  corporation  partners,  S  corporations,  and 
other  passthrough  entities  are  allowed  to  use  the  cash  method  without  regard  to  whether  they 
meet  the  $15  million  gross  receipts  test,  so  long  as  the  use  of  such  method  clearly  reflects 
income.'” 

The  proposal  expands  the  universe  of  farming  C  corporations  (and  farming  partnerships 
with  a  C  corporation  partner)  that  may  use  the  cash  method  to  include  any  farming  C  corporation 
(or  farming  partnership  with  a  C  corporation  partner)  that  meets  the  $  1 5  million  gross  receipts 
test.  The  proposal  retains  the  $25  million  dollar  limit  for  family  farming  corporations,  but  uses 
the  $15  million  gross  receipts  test  in  section  448  (substituting  a  $25  million  threshold  for  the  $15 
million  threshold).  The  $25  million  amount  is  indexed  for  inflation  for  taxable  years  beginning 
after  2018. 

If  a  taxpayer  changes  its  method  of  accounting  because  it  is  either  prohibited  or  no  longer 
prohibited  from  using  the  cash  method  by  reason  of  this  proposal,  such  change  is  treated  as 
initiated  by  the  taxpayer  and  made  with  the  consent  of  the  Secretary. 

Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7.  Application  of 
these  rules  is  a  change  in  the  taxpayer’s  method  of  accounting  for  purposes  of  section  48 1 . 


Consistent  with  present  law,  the  eash  method  generally  may  not  be  used  by  taxpayers  if  the  purehase, 
produetion,  or  sale  of  merehandise  is  an  ineome-produeing  faetor.  However,  for  taxable  years  beginning  after 
Deeember  .31,  2017,  under  other  provisions  deseribed  in  this  doeument,  an  exception  to  the  requirement  to  use 
inventories  is  provided  for  taxpayers  that  meet  the  $  1 5  million  gross  receipts  test,  thus  allowing  such  taxpayers  to 
also  use  tlie  cash  metliod.  See  section  III.B..3.  of  this  document  (Clarification  of  inventory  accounting  rules  for 
small  businesses).  In  addition,  tlie  cash  method  may  not  be  used  by  a  tax  shelter. 

Consistent  with  present  law,  tlie  cash  metliod  generally  may  not  be  used  by  taxpayers  if  the  purchase, 
production,  or  sale  of  merchandise  is  an  income-producing  factor.  However,  for  taxable  years  beginning  after 
December  3 1,  2017,  under  other  provisions  of  described  in  this  document,  an  exception  to  the  requirement  to  use 
inventories  is  provided  for  taxpayers  that  meet  the  $  1 5  million  gross  receipts  test,  thus  allowing  such  taxpayers  to 
also  use  tlie  cash  metliod.  See  section  III.B.3.  of  this  document  (Clarification  of  inventory  accounting  rules  for 
small  businesses).  In  addition,  tlie  cash  method  may  not  be  used  by  a  tax  shelter. 
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3.  Clarification  of  inventory  accounting  rules  for  small  businesses 


Present  Law 


In  general,  for  Federal  income  tax  purposes,  taxpayers  must  account  for  inventories  if  the 
production,  purchase,  or  sale  of  merchandise  is  an  income-producing  factor  to  the  taxpayer. 
Treasury  regulations  also  provide  that  in  any  case  in  which  the  use  of  inventories  is  necessary  to 
clearly  reflect  income,  the  accrual  method  must  be  used  with  regard  to  purchases  and  sales. 
However,  an  exception  is  provided  for  taxpayers  whose  average  annual  gross  receipts  do  not 
exceed  $1  million. A  second  exception  is  provided  for  taxpayers  in  certain  industries  whose 
average  annual  gross  receipts  do  not  exceed  $10  million  and  that  are  not  otherwise  prohibited 
from  using  the  cash  method  under  section  448.*^*  Such  taxpayers  may  account  for  inventory  as 
materials  and  supplies  that  are  not  incidental  {i.e.,  “non-incidental  materials  and  supplies”). 

In  those  circumstances  in  which  a  taxpayer  is  required  to  account  for  inventory,  the 
taxpayer  must  maintain  inventory  records  to  determine  the  cost  of  goods  sold  during  the  taxable 
period.  Cost  of  goods  sold  generally  is  determined  by  adding  the  taxpayer’s  inventory  at  the 
beginning  of  the  period  to  the  purchases  made  during  the  period  and  subtracting  from  that  sum 
the  taxpayer’s  inventory  at  the  end  of  the  period. 

Because  of  the  difficulty  of  accounting  for  inventory  on  an  item-by-item  basis,  taxpayers 
often  use  conventions  that  assume  certain  item  or  cost  flows.  Among  these  cronventions  are  the 
first-in,  first-out  (“FIFO”)  method,  which  assumes  that  the  items  in  ending  inventory  are  those 
most  recently  acquired  by  the  taxpayer,  and  the  last-in,  first-out  (“LIFO”)  method,  which 
assumes  that  the  items  in  ending  inventory  are  those  earliest  acquired  by  the  taxpayer. 

Description  of  Proposal 

The  proposal  exempts  certain  taxpayers  from  the  requirement  to  keep  inventories. 
Specifically,  taxpayers  that  meet  the  $15  million  gross  receipts  test'^*^  are  not  required  to  account 
for  inventories  under  section  471  but  rather  may  use  a  method  of  accounting  for  inventories 


See.  471(a)  and  Treas.  Reg.  see.  1.471-1. 

Treas.  Reg.  see.  1.446- 1(e)(2). 

Rev.  Proe.  2001-10,  2001-1  C.B.  272. 

Rev.  Proe.  2002-28,  2002-1  C.B.  815. 

Treas.  Reg.  see.  1.162-3(a)(l).  A  deduetion  is  generally  peniiitted  for  the  cost  of  non-incidental 
materials  iuid  supplies  in  the  taxable  year  in  which  they  are  first  used  or  are  consumed  in  the  taxpayer’s  operations. 

file  $15  million  gross  receipts  test  is  described  in  section  III.B.2.  of  this  document  (Modifications  of 
gross  receipts  test  for  use  of  cash  method  of  accounting  by  corporations  and  partnerships). 

In  the  case  of  a  sole  proprietorship,  the  $15  million  gross  recdD^lsS!  is  applied  as  if  the  sole 
proprietorship  were  a  corporation.  The  cash  metliod  generally  may  not  bevst^fey  taxpayers  if  the  purchase, 
production,  or  sale  of  merchandise  is  an  income-producing  factor.  Howe\4rj  ^bf  taxpayers  tliat  meet  the  $15  million 
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that  either  (1)  treats  inventories  as  non-incidental  materials  and  supplies'^^,  or  (2)  conforms  to 
the  taxpayer’s  financial  accounting  treatment  of  inventories.*^^ 

If  a  taxpayer  changes  its  method  of  accounting  because  it  is  either  no  longer  required  or  is 
required  to  use  inventories  by  reason  of  this  proposal,  such  change  is  treated  as  initiated  by  the 
taxpayer  and  made  with  the  consent  of  the  Secretary. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017.  Application  of 
these  rules  is  a  change  in  the  taxpayer’s  method  of  accounting  for  purposes  of  section  48 1 . 

4.  Modification  of  rules  for  uniform  capitalization  of  certain  expenses 

Present  Law 

The  uniform  capitalization  rules  require  certain  direct  and  indirect  costs  allocab%#i^al 
or  tangible  personal  property  produced  by  the  taxpayer  to  be  included  in  either  inventory  # 
igjphalized  into  the  basis  of  such  property,  as  applicable.*^'*  For  real  or  personal  property 
«qaired  by  the  taxpayer  for  resale,  section  263A  generally  requires  certain  direct  and  indirect 
costs  allocable  to  such  property  to  be  included  in  inventory. 

Section  263A  provides  a  number  of  exceptions  to  the  general  uniform  capitalization 
requirements.  One  such  exception  exists  for  certain  small  taxpayers  who  acquire  property  for 
resale  and  have  $10  million  or  less  of  average  annual  gross  receipts;*^^  such  taxpayers  are  not 
required  to  include  additional  section  263A  costs  in  inventory. 


gross  receipts  test  to  be  exempt  from  accounting  for  inventories  under  section  47 1 ,  such  taxpayers  arc  thus  also 
eligible  to  use  the  cash  method  under  the  proposal.  Sec  section  III.B.2.  of  this  document  (Modifications  of  gross 
receipts  test  for  use  of  cash  method  of  accounting  by  corporations  and  partnerships). 

Consistent  with  present  law,  a  deduction  is  generally  permitted  for  the  cost  of  non-incidental  materials 
and  supplies  in  the  taxable  year  in  which  they  arc  first  used  or  arc  consumed  in  the  taxpayer’s  operations.  Sec  Treas. 
Reg.  sec.  1 . 1 62-.'?(a)(  1 ). 

The  taxpayer’s  financial  accounting  treatment  of  inventories  is  determined  by  reference  to  the  method 
of  accounting  used  in  the  taxpayer’s  applicable  financial  statement  (as  defined  in  section  IlI.E.  1 .  of  this  document 
(Certain  special  rules  for  taxable  year  of  inclusion))  or,  if  the  taxpayer  does  not  have  an  applicable  financial 
statement,  tlie  metliod  of  accounting  used  in  the  taxpayer’s  book  and  records  prepared  in  accordance  with  the 
taxpayer’s  accounting  procedures. 

Sec.  263A.  '  . 

Sec.  263A(b)(2)(B).  No  exception  is  available  for  small  taxpayers  who  produSftjit»pssSy Object  to 
section  263 A.  However,  a  de  minimis  rule  under  Treasury  regulations  treats  producers  wifh  v3Bifi  iCdiiUCt  costs  of 
$200,000  or  less  as  having  no  additional  indirect  costs  beyond  those  nomially  capitalized  for  financial  accounting 
purposes.  Treas.  Reg.  sec.  1 .263A-2(b)(3)(iv). 
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Another  exception  exists  for  taxpayers  who  raiSfij  Jiarvest,  or  grow  trees. Under  this 
exception,  section  263A  does  not  apply  to  trees  raised,  litirvdsted,  or  grown  by  the  taxpayer 
(other  than  trees  bearing  fruit,  nuts,  or  other  crops,  or  omasliental  trees)  and  any  real  property 
underlying  such  trees.  Similarly,  the  uniform  captmlizafroti  rules  do  not  apply  to  any  plant 
having  a  preproductive  period  of  two  years  or  less  or  to  any  animal,  which  is  produced  by  a 
taxpayer  in  a  farming  business  (unless  the  taxpayer  is  required  to  use  an  accrual  method  of 
accounting  under  section  447  or  448(a)(3)). 

Freelance  authors,  photographers,  and  artists  also  are  exempt  from  section  263A  for  any 
qualified  creative  expenses.*^* 


Description  of  Proposal 

The  proposal  expands  the  exception  for  small  taxpayers  from  the  uniform  capitalization 
rules.  Under  the  proposal,  any  producer  or  reseller  that  meets  the  $15  million  gross  receipts 
test’^^  is  exempted  from  the  application  of  section  263 A.'™  The  proposal  retains  the  exemptions 
from  the  uniform  capitalization  rules  that  are  not  based  on  a  taxpayer’s  gross  receipts. 

If  a  taxpayer  changes  its  method  of  accounting  because  it  is  either  no  longer  required  or  is 
required  to  apply  section  263A  by  reason  of  this  proposal,  such  change  is  treated  as  initiated  by 
the  taxpayer  and  made  with  the  consent  of  the  Secretary. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017.  Application  of 
these  rules  is  a  change  in  the  taxpayer’s  method  of  accounting  for  purposes  of  section  48 1 . 


Sec.  263A(c)(5). 

Sec.  263A(d). 

Sec.  263A(h).  Qualified  creative  expenses  are  defined  as  amounts  paid  or  incurred  by  an  individual  in 
the  trade  or  business  of  being  a  writer,  photographer,  or  artist  However,  such  tenn  does  not  include  any  expense 
related  to  printing,  photographic  plates,  motion  picture  files,  video  tapes,  or  simitar  items. 

The  $15  million  gross  receipts  test  is  described  in  section  111.B.2.  of  this  document  (Modifications  of 
gross  receipts  test  for  use  of  cash  method  of  accounting  by  corporations  and  partnerships). 

‘™  In  the  case  of  a  sole  proprietorship,  the  $15  million  gross  receipts  test  is  applied  as  if  tlie  sole 
proprietorship  were  a  corporation. 
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5.  Increase  in  gross  receipts  test  for  construction  contract  exception  to  percentage  of 
completion  method 


Present  Law 


In  general,  in  the  case  of  a  long-term  contract,  the  taxable  income  f^^  s^^  !^^act  is 
determined  under  the  percentage-of-completion  method. Under  this  me&4^  'i^g'l^^ayer 
rnlist  include  in  gross  income  for  the  taxable  year  an  amount  equal  to  the  the  gross 

contract  price  and  (2)  the  percentage  of  the  contract  completed  during  the  taxatte  yeaf.*’^  The 
percentage  of  the  contract  completed  during  the  taxable  year  is  determined  by  comparing  costs 
allocated  to  the  contract  and  incurred  before  the  end  of  the  taxable  year  with  the  estimated  total 
contract  costs. Costs  allocated  to  the  contract  typically  include  all  costs  (including 

_  _ depreciation)  that  directly  benefit  or  are  incurred  by  reason  of  the  taxpayer’s  long-term  contract 

The  allocation  of  costs  to  a  contract  is  made  in  accordance  with  regulations.”^ 

^  Iwi^rred  with  respect  to  the  long-term  contract  are  deductible  in  the  year  incurred,  subject 

^ig;Tasra1  accrual  method  of  accounting  principles  and  limitations.”^ 

exception  from  the  requirement  to  use  the  percentage-of-completion  method  is 
-  "  '  ^  certain  construction  contracts  (“small  construction  contracts”).  Contracts  within 

^  ^0U|tmt^;ion  are  those  contracts  for  the  construction  or  improvement  of  real  property  if  the 
is  expected  (at  the  time  such  contract  is  entered  into)  to  be  completed  within  two 
y^atSiiSiCieommencement  of  the  contract  and  (2)  is  performed  by  a  taxpayer  whose  average  annual 
gross  receipts  for  the  prior  three  taxable  years  do  not  exceed  $10  million.'”  Thus,  long-term 
contract  income  from  small  construction  contracts  must  be  reported  consistently  using  the 
taxpayer’s  exempt  contract  method.”*  Permissible  exempt  contract  methods  include  the 


rratii 


See.  460(a). 

See  Treas.  Reg.  see.  1.460-4.  This  ealeulation  is  done  on  a  cumulative  basis.  Thus,  the  amount 
included  in  gross  income  in  a  particular  year  is  that  proportion  of  the  expected  contract  price  that  the  amount  of 
costs  incurred  through  the  end  of  the  taxable  year  bears  to  the  total  expected  costs,  reduced  by  the  amounts  of  gross 
contract  price  included  in  gross  income  in  previous  taxable  years. 

Sec.  460(b)(1). 

Sec.  460(c). 

Treas.  Reg.  sec.  1.460-5. 

’'V:) 

Treas. Sets,  l  .460-4(b)(2)(iv)  and  1.460- 1(b)(8). 

'iafa(4<.l)(B)  and  (4). 

'  •  t',*!'  "  '' 

Sifice  such  contracts  involve  the  consUmetion  of  real  property,  they  are  subject  to  the  interest 
capitalization  rules  witliout  regard  to  their  duration.  See  Treas.  Reg.  sec.  1 .263A-8. 
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completed  contract  method,  the  exempt-contract  percentage-of-completion  method,  the 
percentage-of-completion  method,  or  any  other  permissible  method.*’^ 

Description  of  Proposal 

The  proposal  expands  the  exception  for  small  construction  contracts  from  the 
requirement  to  use  the  percensSj^^-Off-completion  method.  Under  the  proposal,  contracts  within 
this  exception  are  those  contractiS  tsr  the  construction  or  improvement  of  real  property  if  the 
contract:  (1)  is  expected  (at  the  time  such  contract  is  entered  into)  to  be  completed  within  two 
years  of  commencement  of  the  contract  and  (2)  is  performed  by  a  taxpayer  that  (for  the  taxable 
year  in  which  the  contract  was  entered  into)  meets  the  $15  million  gross  receipts  test.'*® 

Effective  Date 


The  proposal  applies  to  contracts  entered  into  after  December  3 1, 2017,  in  taxable  years 
ending  after  such  date. 

Application  of  this  rule  is  a  change  in  the  taxpayer’s  method  of  accounting  for  purposes 
of  section  481,  but  is  applied  on  a  cutoff  basis  for  all  similarly  classified  contracts  (hence  there  is 
no  adjustment  under  section  481(a)  for  contracts  entered  into  before  January  1,  2018). 


Trcas.  Reg.  sec.  1 .460-4(c)(  1 ). 

The  $15  million  gross  receipts  test  is  described  in  section  III.B.2.  of  this  document  (Modifications  of 
gross  receipts  test  for  use  of  cash  method  of  accounting  by  corporations  and  partnerships).  In  the  case  of  a  sole 
proprietorship,  the  SI  5  million  gross  receipts  test  is  applied  as  if  the  sole  proprietorship  were  a  corporation. 
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C.  Cost  Recovery,  etc. 


1.  Limitation  on  deduction  for  interest 


Present  Law 


Interest  deduction 


Interest  paid  or  accrued  by  a  business  generally  is  deductible  in  the  computation  of 
taxable  income  subject  to  a  number  of  limitations.'*' 

Interest  is  generally  deducted  by  a  taxpayer  as  it  is  paid  or  accrued,  depending  on  the 
taxpayer’s  method  of  accounting.  For  all  taxpayers,  if  an  obligation  is  issued  with  original  issue 
discount  (“OID”),  a  deduction  for  interest  is  allowable  over  the  life  of  the  obligation  on  a  yield  to 
maturity  basis. Generally,  OID  arises  where  interest  on  a  debt  instrument  is  not  calculated 
based  on  a  qualified  rate  and  required  to  be  paid  at  least  annually. 

Investment  interest  expense 

In  the  case  of  a  taxpayer  other  than  a  corporation,  the  deduction  for  interest  on 
indebtedness  that  is  allocable  to  property  held  for  investment  (“investment  interest”)  is  limited  to 
the  taxpayer’s  net  investment  income  for  the  taxable  year.'*-*  Disallowed  investment  interest  is 
carried  forward  to  the  next  taxable  year. 

Net  investment  income  is  investment  income  net  of  investment  expenses.  Investment 
income  generally  consists  of  gross  income  from  property  held  for  investment,  and  investment 
expense  includes  all  deductions  directly  connected  with  the  production  of  investment  income 
(e.g.,  deductions  for  investment  management  fees)  other  than  deductions  for  interest.  Investment 
income  includes  only  so  much  of  the  taxpayer’s  net  capital  gain  and  qualified  dividend  income 
as  the  taxpayer  elects  to  take  into  account  as  investment  income. 

The  two-percent  floor  on  miscellaneous  itemized  deductions  allows  taxpayers  to  deduct 
investment  expenses  connected  with  investment  income  only  to  the  extent  such  deductions 


See.  Ifi.tta).  In  addition  to  the  limitations  diseussed  herein,  other  limitations  inelude:  denial  of  the 
deduetion  for  the  disqualified  portion  of  the  original  issue  discount  on  an  applicable  high  yield  discount  obligation 
(sec.  163(e)(5)),  denial  of  deduction  for  interest  on  certain  obligations  not  in  registered  fonn  (sec.  163(0),  reduction 
of  the  deduction  for  interest  on  indebtedness  witli  respect  to  which  a  mortgage  credit  certificate  has  been  issued 
under  section  25  (sec.  163(g)),  disallowance  of  deduction  for  personal  interest  (sec.  163(h)),  disallowance  of 
deduction  for  interest  on  debt  witli  respect  to  certain  life  insurance  contracp(f$?jfc  264),  and  disallowance  of 
deduction  for  interest  relating  to  tax-exempt  income  (sec.  265).  Interest  n^|^;^be  subject  to  capitalization.  See, 
e.g.,  sections  263 A(f)  and  461(g).  S':  ' 

Sec.  163(e).  But  see  section  267  (dealing  in  part  with  interest  paid  to  a  related  or  foreign  party). 

Sec.  163(d). 
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eiseed  two  percent  of  the  taxpayer’s  adjusted  gross  income  (“AGI”).'*'*  Miscellaneous  itemized 
deductions'®^^  that  are  not  investment  expenses  are  disallowed  first  before  any  investment 
expenses  are  disallowed.'*^ 

For  purposes  of  the  investment  interest  limitation,  debt  is  allocated  under  a  tracing 
approach  to  expenditures  in  accordance  with  the  use  of  the  debt  proceeds,  and  interest  on  the 
debt  is  allocated  in  the  same  manner.**’  Thus,  generally,  the  disallowance  of  a  deduction  for 
investment  interest  depends  on  the  individual’s  use  of  the  proceeds  of  the  debt.  For  example,  if 
an  individual  pledges  corporate  stock  held  for  investment  as  security  for  a  loan  and  uses  the  debt 
proceeds  to  purchase  a  car  for  personal  use,  interest  expense  on  the  debt  is  allocated  to  the 
personal  expenditure  to  purchase  the  car  and  is  treated  as  nondeductible  personal  interest  rather 
than  investment  interest. 

Eareiiirm  stripping 

Section  163(j)  may  disallow  a  deduction  for  disqualified  interest  paid  or  accrued  by  a 
corporation  in  a  taxable  year  if  two  threshold  tests  are  satisfied:  the  payor’s  debt-to-equjty  ratio 
exceeds  1.5  to  1.0  (the  safe  harbor  ratio)  and  the  payor’s  net  interest  expense  exceeds  50  percent 
of  its  adjusted  taxable  income  (generally,  taxable  income  computed  without  regard  to  deductions 
for  net  interest  expense,  net  operating  losses,  domestic  production  activities  under  section  199, 
depreciation,  amortization,  and  depletion).  Disqualified  interest  includes  interest  paid  or  accrued 
to:  (1)  related  parties  when  no  Federal  income  tax  is  imposed  with  respect  to  such  interest;'** 

(2)  unrelated  parties  in  certain  instances  in  which  a  related  party  guarantees  the  debt;  or  (3)  to  a 
real  estate  investment  trust  (“REIT”)  by  a  taxable  REIT  subsidiary  of  that  trust. '*''  Interest 
amounts  disallowed  under  these  rules  can  be  carried  forward  indefinitely. In  addition,  any 


Sec.  67(a). 

Miscellaneous  itemized  deductions  include  itemized  deductions  of  individuals  other  than  certain 
specific  itemized  deductions.  Sec.  67(b).  Miscellaneous  itemized  deductions  generally  include,  for  example, 
investment  management  fees  and  certain  employee  business  expenses,  but  specifically  do  not  include,  for  example, 
interest,  taxes,  casualty  and  theft  losses,  charitable  contributions,  medical  expenses,  or  other  listed  itemized 
deductions. 

H.R.  Rep.  No.  841,  99th  Cong.,  2d  Scss.,  p.  11-154,  Sept.  18,  1986  (Conf  Rep.)  (“In  computing  the 
amount  of  expenses  that  exceed  the  2-pcrccnt  floor,  expenses  that  arc  not  investment  expenses  arc  intended  to  be 
disallowed  before  any  investment  expenses  arc  disallowed.”). 

Temp.  Treas.  Reg.  sec.  1.16.'I-8T(c). 

If  a  tax  treaty  reduces  the  rate  of  tax  on  interest  paid  or  accnicd  by  the  taxpayer,  the  interest  is  treated  as 
interest  on  which  no  Federal  income  tax  is  imposed  to  the  extent  of  the  same  proportion  of  such  interest  as  the  rate 
of  tax  imposed  without  regard  to  the  treaty,  reduced  by  the  rate  of  tax  imposed  by  the  ueaty,  bears  to  the  rate  of  tax 
imposed  without  regard  to  the  treaty.  Sec.  16.1(j)(5)(B). 

Sec.  1630)(3). 

Sec.  163(j)(l)(B). 
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excess  limitation  (/.£?.,  the  excess,  if  any,  of  50  percent  of  the  adjusted  taxable  income  of  the 
payor  over  the  payor’s  net  interest  expense)  can  be  carried  forward  three  years. 

Description  of  Proposal 


In  general 

In  the  case  of  any  taxpayer  for  any  taxable  year,  the  deduction  for  business  interest  is 
limited  to  the  sum  of  business  interest  income  plus  30  percent  of  the  adjusted  taxable  income  of 
the  taxpayer  for  the  taxable  year.  The  amount  of  any  interest  not  allowed  as  a  deduction  for  any 
taxable  year  may  be  carried  forward  indefinitely.  The  limitation  applies  at  the  taxpayer  level.  In 
the  case  of  a  group  of  affiliated  corporations  that  file  a  consolidated  return,  it  applies  at  the 
consolidated  tax  return  filing  level. 

Business  interest  means  any  interest  paid  or  accrued  on  indebtedness  properly  allocable 
to  a  trade  or  business.  Any  amount  treated  as  interest  for  purposes  of  the  Internal  Revenue  Code 
is  interest  for  purposes  of  the  proposal.  Business  interest  income  means  the  amount  of  interest 
includible  in  the  gross  income  of  the  taxpayer  for  the  taxable  year  which  is  properly  allocable  to 
tede  or  business.  Business  interest  does  not  include  investment  interest,  and  business  interest 
income  does  not  include  investment  income,  within  the  meaning  of  section  163(d). 

By  including  business  interest  income  in  the  limitation,  the  rule  operates  to  limit  the 
deduction  for  net  interest  expense  to  30  percent  of  adjusted  taxable  income.  That  is,  a  deduction 
for  business  interest  is  permitted  to  the  full  extent  of  business  interest  income.  To  the  extent  that 
business  interest  exceeds  business  interest  income,  the  deduction  for  the  net  interest  expense  is 
limited  to  30  percent  of  adjusted  taxable  income. 

Adjusted  taxable  income  means  the  taxable  income  of  the  taxpayer  computed  without 
regard  to:  (1)  any  item  of  income,  gain,  deduction,  or  loss  which  is  not  properly  allocable  to  a 
trade  or  business;  (2)  any  business  interest  or  business  interest  income;  (3)  the  17.4  percent 
deduction  for  certain  pass-through  income; and  (4)  the  amount  of  any  net  operating  loss 
deduction.  The  Secretary  may  provide  other  adjustments  to  the  computation  of  adjusted  taxable 
income. 

Application  to  pass-through  entities 

In  general 

In  the  case  of  any  partnership,  the  limitation  is  applied  at  the  partnership  level.  Any 
deduction  for  business  interest  is  taken  into  account  in  determining  the  nonseparately  stated 
taxable  income  or  loss  of  the  partnership.*”  To  prevent  double  counting,  special  rules  are 


Sec.  1630)(2XB)(ii). 

Sec  section  I.B.  1 .  of  this  documejit  (Allow  17.4  percent  deduction  to  certain  pass-through  income). 

This  amount  is  the  “Ordinary  business  income  or  loss”  reflected  on  Fonn  1065  (U.S.  Return  of 
Partnership  Income).  The  partner’s  distributive  share  is  reflected  in  Box  1  of  Schedule  K-1  (Form  1065). 
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provided  for  the  determination  of  the  adjusted  taxable  income  of  eacb  partner  of  the  partnership. 
Similarly,  to  allow  for  additional  interest  deduction  by  a  partner  in  the  case  of  an  excess  amount 
of  unused  adjusted  taxable  income  limitation  of  the  partnership,  special  rules  apply.  Similar 
rules  apply  with  respect  to  any  S  corporation  and  its  shareholders. 

Double  counting  rule 

The  adjusted  taxable  income  of  each  partner  (or  shareholder,  as  the  case  may  be)  is 
determined  without  regard  to  such  partner’s  distributive  share  of  the  nonseparately  stated  income 
or  loss  of  such  partnership.  In  the  absence  of  such  a  rule,  the  same  dollars  of  adjusted  taxable 
income  of  a  partnership  could  generate  additional  interest  deductions  as  the  income  is  passed 
through  to  the  partners. 

Example  1.— ABC  is  a  partnership  owned  50-50  by  XYZ  Corporation  and  an  individual. 
ABC  generates  $^00  of  noninterest  income.  Its  only  expense  is  $60  of  business  interest.  Under 
the  proposal  the  dedochon  for  business  interest  is  limited  to  30  percent  of  adjusted  taxable 
income,  that  is,  30  percent  *  $200  =  $60.  ABC  deducts  $60  of  business  interest  and  reports 
ordinary  business  income  of  $140.  XYZ’s  distributive  share  of  the  ordinary  business  income  of 
ABC  is  $70.  XYZ  has  net  taxable  income  of  zero  from  its  other  operations,  none  of  which  is 
attributable  to  interest  income  and  without  regard  to  its  business  interest  expense.  XYZ  has 
business  interest  expense  of  $25.  In  the  absence  of  a  double  counting  rule,  the  $70  of  taxable 
income  from  XYZ’s  distributive  share  of  ABC’s  income  would  permit  XYZ  to  deduct  up  to  an 
additional  $21  of  interest  (30  percent  *  $70  =  $21),  and  XYZ’s  $100  share  of  ABC’s  adjusted 
taxable  income  would  generate  $5 1  of  interest  deductions,  well  in  excess  of  the  intended  30% 
limitation.  If  XYZ  were  a  pass-through  entity  rather  than  a  corporation,  additional  deductions 
might  be  available  to  its  partners  as  well,  and  so  on. 

The  double  counting  rule  prevents  this  resisltby  providing  that  XYZ  has  adjusted  taxable 
income  computed  without  regard  to  the  $70  distributive  share  of  the  nonseparately  stated  income 
of  ABC.  As  a  result  it  has  adjusted  taxable  income  of  $0.  XYZ’s  deduction  for  business  interest 
Is  limited  to  30  percent  *  $0  =  $0,  resulting  in  a  deduction  disallowance  of  $25. 

Additional  deduction  limit 


The  limit  on  the  amount  allowed  as  a  deduction  for  business  interest  is  increased  by  a 
partner’s  distributive  share  of  the  partnership’s  excess  taxable  income.  The  excess  taxable 
income  with  respect  to  any  partnership  is  the  amount  which  bears  the  same  ratio  to  the 
partnership’s  adjusted  taxable  income  as  the  excess  (if  any)  of  30  percent  of  the  adjusted  taxable 
income  of  the  partnership  over  the  amount  (if  any)  by  which  the  business  interest  of  the 
partnership  exceeds  the  business  interest  income  of  the  partnership  bears  to  30  percent  of  the 
adjusted  taxable  income  of  the  partnership.  This  allows  a  partner  of  a  partnership  to  deduct 
additional  interest  expense  the  partner  may  have  paid  or  incurred  to  the  extent  the  partnership 
could  have  deducted  more  business  interest.  The  proposal  requires  that  excess  taxable  income  be 
allocated  in  the  same  manner  as  nonseparately  stated  income  and  loss. 

Example  2. -The  facts  are  the  same  as  in  Example  1  except  ABC  has  only  $40  of  business 
interest.  As  in  Example  1 ,  ABC  has  a  limit  on  its  interest  deduction  of  $60.  The  excess  of  this 
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limit  over  the  business  interest  of  the  partnership  is  $60  -  $40  =  $20.  The  excess  taxable  income 
for  ABC  is  $20  /  $60  *  $200  =  $66.67.  XYZ’s  distributive  share  of  the  excess  taxable  income 
from  ABC  partnership  is  $33.33.  XYZ’s  deduction  for  business  interest  is  limited  to  30  percent 
of  the  sum  of  its  adjusted  taxable  income  plus  its  distributive  share  of  the  excess  taxable  income 
from  ABC  partnership  (30  percent  *  ($0  +  $33.33)  =  $10).  Asa  result  of  the  rule,  XYZ  may 
deduct  $10  of  business  interest  and  has  an  interest  deduction  disallowance  of  $15. 

Carryforward  of  disallowed  business  interest 

The  amount  of  any  business  interest  not  allowed  as  a  deduction  for  any  taxable  year  is 
treated  as  business  interest  paid  or  accrued  in  the  succeeding  taxable  year.  Business  interest  may 
be  carried  forward  indefinitely.  With  respect  to  the  limitation  on  deduction  of  interest  by 
domestic  corporations  which  are  United  States  shareholders  that  are  members  of  worldwide 
affiliated  groups  with  excess  domestic  indebtedness,*®'*  whichever  rule  imposes  the  lower 
limitation  on  the  deduction  of  interest  with  respect  to  the  taxable  year  (and  therefore  the  greatest 
amount  of  interest  to  be  carried  forward)  governs. 

Any  carryforward  of  disallowed  interest  is  an  item  taken  into  account  in  the  case  of 
certain  corporate  acquisitions  described  in  section  381  and  is  subject  to  limitation  under 
section  382. 

Exceptions 

The  limitation  does  not  apply  to  any  taxpayer  that  meets  the  $15  million  gross  receipts 
iesfiyS section  448(c),  that  is,  if  the  average  annual  gross  receipts  for  the  three-taxable-year 
|jif?riod ertding  with  the  prior  taxable  year  does  not  exceed  $15  million.'®^ 

’  r  The  trade  or  business  of  performing  services  as  an  employee  is  not  treated  as  a  trade  or 
busmess'ibr  purposes  of  the  limitation.  As  a  result,  for  example,  the  wages  of  an  employee  are 
ndt  coiaitedia  the  adjusted  taxable  income  of  the  taxpayer  for  purposes  of  determining  the 
‘  Imifeatio.'R. 

I 

At  the  taxpayer’s  election,  any  real  property  development,  redevelopment,  constem*tion, 
reconstruction,  acquisition,  conversion,  rental,  operation,  management,  leasing,  or  brokerage 
trade  or  business  is  not  treated  as  a  trade  or  business  for  purposes  of  the  limitation,  and  therefore 
the  limitation  does  not  apply  to  such  trades  or  businesses. 

The  limitation  also  does  not  apply  to  certain  regulated  public  utilities.  Specifically,  the 
trade  or  business  of  the  furnishing  or  sale  of  ( 1 )  electrical  energy,  water,  or  sewage  disposal 
services,  (2)  gas  or  stfiom  through  a  local  distribution  system,  or  (3)  transportation  of  gas  or 
steam  by  pipeline,  if  the  rates  for  such  furnishing  or  sale,  as  the  case  may  be,  have  been 


See  seetion  IV.D.  1 .  of  this  doeument  (Denial  of  deduction  for  interest  expense  of  United  States 
shareholders  which  arc  members  of  worldwide  affiliated  groups  with  excess  domestic  indebtedness). 

Sec  section  III.B.2.  of  this  document  (Modifications  of  gross  receipts  test  for  use  of  cash  method  of 
accounting  by  corporations  and  partnerships).  In  the  case  of  a  sole  proprietorship,  the  $15  million  gross  receipts  test 
is  applied  as  if  the  sole  proprietorship  were  a  corporation  or  partnership. 
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established  or  approved  by  a  State  or  political  subdivision  thereof,  by  any  agency  or 
instrumentality  of  the  United  States,  or  by  a  public  service  or  public  utility  commission  or  other 
similar  body  of  any  State  or  political  subdivision  thereof  is  not  treated  as  a  trade  or  business  for 
purposes  of  the  limitation. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 
2.  Temporary  100-percent  expensing  for  certain  business  assets 

Present  Law 


A  taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a  trade  or  business  or 
held  for  the  production  of  income  and  recover  such  cost  over  time  through  annual  deductions  for 
depreciation  or  amortization.'^*’  Tangible  property  generally  is  depreciated  under  the  modified 
accelerated  cost  recovery  system  (“MACRS”),  which  determines  depreciation  for  different  types 
of  property  based  on  an  assigned  applicable  depreciation  method,  recovery'  period, ’’’  and 
convention. 

Bonus  depreciation 

An  additional  first-year  depreciation  deduction  is  allowed  equal  to  50  percent  of  the 
adjusted  basis  of  qualified  property  acquired  and  placed  in  service  before  January  1, 2020 
(January  1,  2021,  for  longer  production  period  property"^''  and  certain  aircraft^*'*'). The  50- 
percent  allowance  is  phased  down  for  property  placed  in  service  after  December  31,  2017  (after 
December  31,  2018  for  longer  production  period  property  and  certain  aircraft).  The  bonus 
depreciation  percentage  rates  are  as  follows. 


See  secs.  263(a)  and  167.  However,  where  property  is  not  used  exelusively  in  a  taxpayer’s  business, 
the  amount  eligible  for  a  deduelion  must  be  redueed  by  the  amount  related  to  personal  use.  See,  e.g.,  section  280A. 

The  applicable  recovery  period  for  an  asset  is  detennined  in  part  by  statute  and  in  part  by  historic 
Treasury  guidance.  Exercising  authority  granted  by  Congress,  the  Secretary  issued  Rev.  Proc.  87-56,  1987-2  C.B. 
674,  laying  out  the  framework  of  recovery  periods  for  enumerated  classes  of  assets.  The  Secretary  clarified  and 
modified  the  list  of  asset  classes  in  Rev.  Proc.  88-22,  1988-1  C.B.  785.  In  November  1988,  Congress  revoked  the 
Secretary’s  authority  to  modify  the  class  lives  of  depreciable  property.  Rev.  Proc.  87-56,  as  modified,  remains  in 
effect  except  to  the  extent  that  the  Congress  has,  since  1988,  statutorily  modified  the  recovery  period  for  certain 
depreciable  assets,  effectively  superseding  any  administrative  guidance  with  regard  to  such  property. 

Sec.  168. 

As  defined  in  section  168(k)(2)(B). 

As  defined  in  section  168(k)(2)(C). 

Sec.  168(k).  Tlie  additional  first-year  depreciation  deduction  is  generally  subject  to  the  rules  regarding 
whether  a  cost  must  be  capitalized  under  section  263A. 
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Placed  in  Service  Year 

Bonus  Depreciation  Percentage 

Qualified  Property 
in  General 

Longer  Production  Period 
Property  and 

Certain  Aircraft 

2017 

50  percent 

50  percent 

2018 

40  percent 

50  percent^®^ 

2019 

30  percent 

40  percent 

2020 

n/a 

30  percent^®-’ 

The  additional  first-year  depreciation  deduction  is  allowed  for  both  the  regular  tax  and 
the  alternative  minimum  tax  (“AMT”),^”^  but  is  not  allowed  in  computing  earnings  and  profits. 
The  basis  of  the  property  and  the  depreciation  allowances  in  the  year  of  purchase  and  later  years 
'  In  appropriately  adjusted  to  reflect  the  additional  first-year  depreciation  deduction. The 
^iSE^unt  of  the  additional  first-year  depreciation  deduction  is  not  affected  by  a  short  taxable 
yeaf.^°’  The  taxpayer  may  elect  out  of  the  additional  first-year  depreciation  for  any  class  of 
property  for  any  taxable  year.^”* 

The  interaction  of  the  additional  first-year  depreciation  allowance  with  the  otherwise 
applicable  depreciation  allowance  may  be  illustrated  as  follows.  Assume  that  in  201 7  a  taxpayer 
purchases  new  depreciable  property  and  places  ^^he  property’s  cost  is  $10,000, 

and  it  is  five-year  property  subject  to  the  200  pertt3!d#clining  balance  method  and  half-year 
convention.  The  amount  of  additional  first-year  depreciation  allowed  is  $5,000.  The  remaining 
$5,000  of  the  cost  of  the  property  is  depreciable  under  the  rules  applicable  to  five-year  property. 


It  is  intended  that  for  longer  produetion  period  property  placed  in  service  in  2018,  50  percent  applies  to 
the  entire  adjusted  basis.  Similarly,  for  longer  production  period  property  placed  in  service  in  2019,  40  pcrctsit 
applies  to  the  entire  adjusted  basis.  A  technical  correction  may  be  necessary  with  respect  to  longer  production 
period  property  placed  in  service  in  2018  and  2019  so  that  the  statute  reflects  this  intent. 

In  the  case  of  longer  production  period  property  described  in  section  1 68(k)(2)(B)  and  placed  in  service 
in  2020,  .^0  percent  applies  to  the  adjusted  basis  attributable  to  manufactiu'c,  constniction,  or  production  before 
January  1, 2020,  and  the  remaining  adjusted  basis  docs  not  qualify  for  bonus  depreciation.  Thirty  percent  applies  to 
the  entire  adjusted  basis  of  certain  aircraft  described  in  section  168{k)(2)(C)  and  placed  in  service  in  2020. 


Sec.  168(k)(2)(G).  Sec  also  Treas.  Reg.  sec.  1.168(k)-l{d). 

Sec.  312(k)(3)  and  Treas.  Reg.  sec.  1.168(k)- 1(f)(7). 

Sec.  168(k)(l)(B). 

2®’  Ibid. 

Sec.  168(k)(7).  For  the  definition  of  a  class  of  property,  see  Treas.  Reg.  sec.  1. 

Assume  tliat  the  cost  of  the  property  isj^s^ible  for  expensing  under  section 
sec.  1.263(a)- 1(0-  ’;‘y’ 


168(k)- 1(e)(2). 

1 79  or  Treas.  Reg. 
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Thus,  $1,000  also  is  allowed  as  a  depreciation  deduction  in  2017.^'“  The  total  depreciation 
deduction  with  respect  to  the  property  for  2017  is  $6,000.  The  remaining  $4,000  adjusted  basis 
of  the  property  generally  is  recovered  through  otherwise  applicable  depreciation  rules. 

Qualified  property 

Property  qualifying  for  the  additional  first-year  depreciation  deduction  must  meet  all  of 
the  following  requirements.^**  First,  the  property  must  be:  (1)  property  to  which  MACRS 
applies  with  an  applicable  recovery  period  of  20  years  or  less;  (2)  water  utility  property;^*^ 

(3)  computer  software  other  than  computer  software  covered  by  section  197;  or  (4)  qualified 
improvement  property.^*^  Second,  the  original  use"*'*  of  the  property  must  commence  with  the 
taxpayer.^*^  Third,  the  taxpayer  must  acquire  the  property  within  the  applicable  time  period  (as 
described  below).  Finally,  the  property  must  be  placed  in  service  before  January  1,  2020.  As 
noted  above,  an  extension  of  the  placed-in-service  date  of  one  year  {i.e.,  before  January  1, 2021) 
is  provided  for  certain  property  with  a  recovery  period  of  1 0  years  or  longer,  certain 
transportation  property,  and  certain  aircraft.^*^ 


$1 ,000  results  from  the  application  of  the  half-year  eonvention  and  the  200  percent  declining  balance 
method  to  the  remaining  $5,000. 

Requirements  relating  to  actions  taken  before  2008  arc  not  described  herein  since  they  have  little  (if 
any)  remaining  effect. 

As  defined  in  section  168(c)(5). 

The  additional  first-year  depreciation  deduction  is  not  available  for  any  property  that  is  required  to  be 
depreciated  under  the  alternative  depreciation  system  of  MACRS.  Sec.  168(k)(2)(D)(i). 

Tlie  term  “original  use”  means  the  first  use  to  which  tlie  property  is  put,  whether  or  not  such  use 
corresponds  to  the  use  of  such  property  by  the  taxpayer.  If  in  the  normal  course  of  its  business  a  taxpayer  sells 
fractional  interests  in  property  to  unrelated  third  parties,  then  the  original  use  of  such  property  begins  witli  tlie  first 
user  of  each  fractional  interest  {i.e.,  each  fractional  owner  is  considered  the  original  user  of  its  proportionate  share  of 
the  property).  Treas.  Reg.  sec.  1.168(k)- 1(b)(3). 

A  special  rule  applies  in  the  case  afejjrtain  leased  property.  In  the  case  of  any  property  that  is 
originally  placed  in  service  by  a  person  andjisgt  ss  sold  to  the  taxpayer  and  leased  back  to  such  person  by  the 
taxpayer  within  three  months  after  the  date  that  the  property  was  placed  in  service,  the  property  would  be  treated  as 
originally  placed  in  service  by  the  taxpayer  not  earlier  than  the  date  that  the  property  is  used  under  the  leaseback.  If 
property  is  originally  placed  in  service  by  a  lessor,  such  property  is  sold  within  three  months  after  tlie  dale  that  tlie 
property  was  placed  in  service,  and  the  user  of  such  property  docs  not  change,  tlicn  the  property  is  treated  as 
originally  placed  in  service  by  the  taxpayer  not  earlier  than  the  date  of  such  sale.  Sec.  1 68(k)(2)(E)(ii)  and  (iii). 

Property  qualifying  for  the  extended  placed-in-service  date  must  have  an  estimated  production  period 
exceeding  one  year  and  a  cost  exceeding  $  1  million.  Transportation  property  generally  is  defined  as  tangible 
personal  property  used  in  the  trade  or  business  of  transporting  persons  or  property.  Certain  aircraft  which  is  not 
transportation  property,  otlier  than  for  agricultural  or  firefighting  uses,  also  qualifies  for  the  extended  placed-in- 
service  date,  if  at  the  time  of  the  contract  for  purchase,  the  purchaser  made  a  nonrefiindable  deposit  of  the  lesser  of 
10  percent  of  the  cost  or  $100,000,  and  which  has  an  estimated  production  period  exceeding  four  months  and  a  cost 
exceeding  $200,000. 
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To  qualify,  property  must  be  acquired  (1)  before  January  1, 2020,  or  (2)  pursuant  to  a 
binding  written  contract  which  was  entered  into  before  January  1, 2020.  With  respect  to 
property  that  is  manufactured,  constructed,  or  produced  by  the  taxpayer  for  use  by  the  taxpayer, 
the  taxpayer  must  begin  the  manufacture,  construction,  or  production  of  the  property  before 
January  1, 2020.^*’  Property  that  is  manufactured,  constructed,  or  produced  for  the  taxpayer  by 
another  person  under  a  contract  that  is  entered  into  prior  to  the  manufacture,  construction,  or 
production  of  the  property  is  considered  to  be  manufactured,  constructed,  or  produced  by  the 
taxpayer.^' ^  For  property  eligible  for  the  extended  placed-in-service  date,  a  special  rule  limits 
the  amount  of  costs  eligible  for  the  additional  first-year  depreciation.  With  respect  to  such 
property,  only  the  portion  of  the  basis  that  is  properly  attributable  to  the  costs  incurred  before 
January  1, 2020  (“progress  expenditures”)  is  eligible  for  the  additional  first-year  depreciation 
deduction. 

Qualified  improvement  property 

Qualified  improvement  property  is  any  improvement  to  an  interior  portion  of  a  building 
that  is  nonresidential  real  property  if  such  improvement  is  placed  in  service  after  the  date  such 
building  was  first  placed  in  service.^^®  Qualified  improvement  property  does  not  include  any 
improvement  for  which  the  expenditure  is  attributable  to  the  enlargement  of  the  building,  any 
elevator  or  escalator,  or  the  internal  structural  framework  of  the  building. 

Election  to  accelerate  AMT  credits  in  lieu  of  bonus  depreciation 

A  corporation  otherwise  eligible  for  additional  first-year  depreciation  may  elect  to  claim 
additional  AMT  credits  in  lieu  of  claiming  additional  depreciation  with  respect  to  qualified 
property. In  the  case  of  a  corporation  making  this  election,  the  straight  line  method  is  used  for 
the  regular  tax  and  the  AMT  with  respect  to  qualified  property.^^^ 

A  corporation  making  an  election  increases  the  tax  liability  limitation  under  section  53(c) 
on  the  use  of  minimum  tax  credits  by  the  bonus  depreciation  amount.  The  aggregate  increase  in 
credits  allowable  by  reason  of  the  increased  limitation  is  treated  as  refundable. 


See.  168(k)(2)(E)(i). 

Treas.  Reg.  see.  I  J08<k)-l(b)(4)(iii). 

See.  168(k)(2)(BXM)'  To*'  purposes  of  detennining  the  amount  of  eligible  progress  expenditures,  rules 
similar  to  seetion  46(d)(3)  as  in  effeet  prior  to  the  Tax  Refonn  Act  of  1986  apply. 

Sec.  168(k)(3). 

Sec.  168(k)(4). 

Sec.  168(k)(4)(A)(ii). 
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The  bonus  depreciation  amount  generally  is  equal  to  20  percent  of  bonus  depreciation  for 
qualified  property  that  could  be  claimed  as  a  deduction  absent  an  election  under  this  provision.^^-^ 
As  originally  enacted,  the  bonus  depreciation  amount  for  all  taxable  years  was  limited  to  the 
lesser  of  ( 1 )  $30  million  or  (2)  six  percent  of  the  minimum  tax  credits  allocable  to  the  adjusted 
net  minimum  tax  imposed  for  taxable  years  beginning  before  January  1 , 2006.  However, 
extensions  of  this  provision  have  provided  that  this  limitation  applies  separately  to  property 
subject  to  each  extension. 

For  taxable  years  ending  after  December  3 1 , 201 5,  the  bonus  depreciation  amount  for  a 
taxable  year  (as  defined  under  present  law  with  respect  to  all  qualified  property)  is  limited  to  the 
lesser  of  (1)  50  percent  of  the  minimum  tax  credit  for  the  first  taxable  year  ending  after 
December  31,  2015  (determined  before  the  application  of  any  tax  liability  limitation)  or  (2)  the 
minimum  tax  credit  for  the  taxable  year  allocable  to  the  adjusted  net  minimum  tax  imposed  for 
taxable  years  ending  before  January  1, 2016  (determined  before  the  application  of  any  tax 
liability  limitation  and  determined  on  a  first-in,  first-out  basis). 

All  corporations  treated  as  a  single  employer  under  section  52(a)  are  treated  as  one 
taxpayer  for  purposes  of  tbe  limitation,  as  well  as  for  electing  the  application  of  this  provision.^^'* 

In  the  case  of  a  corporation  making  an  election  which  is  a  partner  in  a  partnership,  for 
purposes  of  determining  the  electing  partner’s  distributive  share  of  partnership  items,  bonus 
depreciation  does  not  apply  to  any  qualified  property  and  the  straight  line  method  is  used  with 
respect  to  that  property.^^^ 

In  the  case  of  a  partnership  having  a  single  corporate  partner  owning  (directly  or 
indirectly)  more  than  50  percent  of  the  capital  and  profits  interests  in  the  partnership,  each 
partner  takes  into  account  its  distributive  share  of  partnership  depreciation  in  determining  its 
bonus  depreciation  amount.^^^ 

Special  rules 

Passenger  automobiles 

The  limitation  under  section  280F  on  the  amount  of  depreciation  deductions  allowed  with 
respect  to  certain  passenger  automobiles  is  increased  in  the  first  year  by  $8,000  for  automobiles 
that  qualify  (and  for  which  the  taxpayer  does  not  elect  out  of  the  additional  first-year 


For  tills  purpose,  bonus  depreciation  is  the  difference  between  (i)  the  aggregate  amount  of  depreciation 
detcmiined  if  section  168(k)(l)  applied  to  all  qualified  property  placed  in  service  during  the  taxable  year  and  (ii)  the 
amount  of  depreciation  that  would  be  so  detennined  if  section  168(k){l)  did  not  so  apply.  This  detemiination  is 
made  using  the  most  accelerated  depreciation  method  and  the  shortest  life  otherwise  allowable  for  each  property. 

Sec.  168(k)(4)(B)(iii). 

Sec.  168(k)(4)(D)(ii). 

Sec.  168(k)(4)(D)(iii). 


UST  001467 


78 


TREAS-1 7-0313-1-000488 


deduction).^^’  The  $8,000  amount  is  phased  down  from  $8,000  by  $1 ,600  per  calendar  year 
beginning  in  2018.  Thus,  the  section  280F  increase  amount  for  prop^ty  |>laced  in  service  during 
2018  is  $6,400,  and  during  2019  is  $4,800.  While  the  underlying  secS6g;280F  limitation  is 
indexed  for  inflation,^^^  the  section  280F  increase  amount  is  not  indexed  Ibr  inflation.  The 
increase  does  not  apply  to  a  taxpayer  who  elects  to  accelerate  AMT  credits  in  lieu  of  bonus 
depreciation  for  a  taxable  year. 

Certain  plants  bearing  fruits  and  nuts 

A  special  election  is  provided  for  certain  plants  bearing  fruits  and  nuts.^^^  Under  the 
election,  the  applicable  percentage  of  the  adjusted  basis  of  a  specified  plant  which  is  planted  or 
grafted  after  December  31,  2015,  and  before  January  1,  2020,  is  deductible  for  regular  tax  and 
AMT  purposes  in  the  year  planted  or  grafted  by  the  taxpayer,  and  the  adjusted  basis  is  reduced 
by  the  amount  of  the  deduction.^-^®  The  percentage  is  50  percent  for  2017,  40  percent  for  2018, 
and  30  percent  for  2019.  A  specified  plant  is  any  tree  or  vine  that  bears  fruits  or  nuts,  and  any 
other  plant  that  will  have  more  than  one  yield  of  fruits  or  nuts  and  generally  has  a  preproductive 
period  of  more  than  two  years  from  planting  or  grafting  to  the  time  it  begins  bearing  fruits  or 
nuts.^-^'  The  election  is  revocable  only  with  the  consent  of  the  Secretary,  and  if  the  election  is 
made  with  respect  to  any  specified  plant,  such  plant  is  not  treated  as  qualified  property  eligible 
for  bonus  depreciation  in  the  subsequent  taxable  year  in  which  it  is  placed  in  service. 

Long-term  contracts 

In  general,  in  the  case  of  a  long-term  contract,  the  taxable  income  from  the  contract  is 
determined  under  the  percentage-of-completion  method. Solely  for  purposes  of  determining 
the  percentage  of  completion  under  section  460(b)(1)(A),  the  cost  of  qualified  property  with  a 
MACRS  recovery  period  of  seven  years  or  less  is  taken  into  account  as  a  cost  allocated  to  the 
contract  as  if  bonus  depreciation  had  not  been  enacted  for  property  placed  in  service  before 
January  1, 2020  (January  1,  2021,  in  the  case  of  longer  production  period  property).^*^’^ 

Description  of  Proposal 

The  proposal  extends  and  modifies  the  additional  first-year  depreciation  deduction 
through  2022  (through  2023  for  longer  production  period  property  and  certain  aircraft).  The  50- 


Sec.  168(k)(2)(F). 

22*  Sec.  280F(d)(7). 

22»  See  sec.  168(k)(5). 

22®  Any  amount  deducted  under  this  election  is  not  subject  to  capitalization  under  section  26.3A. 

22'  A  specified  plant  docs  not  include  any  property  that  is  planted  or  grafted  outside  the  United  States. 
222  Sec.  460. 

222  Sec.  460(c)(6).  Other  dates  involving  prior  years  arc  not  described  herein. 
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percent  allowance  is  increased  to  100  percent  for  property  placed  in  service  after  September  27, 
2017,  and  before  January  1,  2023  (January  1,  2024,  for  longer  production  period  property  and 
certain  aircraft),  as  well  as  for  specified  plants  planted  or  grafted  after  September  27,  2017,  and 
before  January  1, 2023.  Thus,  the  proposal  repeals  the  phase-down  of  the  additional  first-year 
depreciation  deduction  for  property  placed  in  service  after  December  31, 2017,  and  for  specified 
plants  planted  or  grafted  after  such  date.  Similarly,  the  proposal  maintains  the  section  280F 
increase  amount  of  $8,000  for  passenger  automobiles  placed  in  service  after  December  31,  2017. 

The  proposal  excludes  from  the  definition  of  qualified  property  certain  public  utility 
property,  i.e.,  property  used  predominantly  in  the  trade  or  business  of  the  furnishing  or  sale  of  ( 1 ) 
electrical  energy,  water,  or  sewage  disposal  services,  (2)  gas  or  steam  through  a  local  distribution 
system,  or  (3)  transportation  of  gas  or  steam  by  pipeline,  if  the  rates  for  such  furnishing  or  sale, 
as  the  case  may  be,  have  been  established  or  approved  by  a  State  or  political  subdivision  thereof, 
by  any  agency  or  instrumentality  of  the  United  States,  or  by  a  public  service  or  public  utility 
commission  or  other  similar  body  of  any  State  or  political  subdivision  thereof 

As  a  conforming  amendment  to  the  repeal  of  AMT,  the  proposal  repeals  the  election  to 
accelerate  AMT  credits  in  lieu  of  bonus  depreciation. 

Effective  Date 


The  proposal  generally  applies  to  property  placed  in  service  after  September  27,  2017, 
and  to  specified  plants  planted  or  grafted  after  such  date. 

A  transition  rule  provides  that,  for  a  taxpayer’s  first  taxable  year  ending  after 
September  27,  2017,  the  taxpayer  may  elect  to  apply  a  50-percent  allowance. 

3.  Modifications  to  depreciation  limitations  on  luxury  automobiles  and  personal  use 
property 


Present  Law 


Section  280F(a)  limits  the  annual  cost  recovery  deduction  with  respect  to  certain 
passenger  automobiles.  This  limitation  is  commonly  referred  to  as  the  “luxury  automobile 
depreciation  limitation.”  For  passenger  automobiles  placed  in  service  in  2017,  and  for  which  the 
additional  first-year  depreciation  deduction  under  section  168(k)  is  not  claimed,  the  maximum 
amount  of  allowable  depreciation  is  $3,160  for  theyesj  in  which  the  vehicle  is  placed  in  service, 
$5,100  for  the  second  year,  $3,050  for  the  third  year,  and  $1,875  for  the  fourth  and  later  years  in 
the  recovery  period.^'^^  This  limitation  is  indexed  for  inflation  and  applies  to  the  aggregate 
deduction  provided  under  present  law  for  depreciation  and  section  1 79  expensing.  Hence, 
passenger  automobiles  subject  to  section  280F  are  eligible  for  section  179  expensing  only  to  the 
extent  of  the  applicable  limits  contained  in  section  280F.  For  passenger  automobiles  eligible  for 


As  defined  in  seetion  168(i)(10)  without  regard  to  subparagraph  (C)  of  such  section. 
235  Rev.  Proc.  2017-29,  Table  3, 2017-14  l.R.B.  1065. 
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the  additional  first-year  depreciation  allowance  in  2017,  the  first-year  limitation  is  increased  by 
an  additional  $8,000.^^® 

For  purposes  of  the  depreciation  limitation,  passenger  automobiles  are  defined  broadly  to 
include  any  four-wheeled  vehicles  that  are  manufactured  primarily  for  use  on  public  streets, 
roads,  and  highways  and  which  are  rated  at  6,000  pounds  unloaded  gross  vehicle  weight  or 
less.^-^’  In  the  case  of  a  truck  or  a  van,  the  depreciation  limitation  applies  to  vehicles  that  are 
rated  at  6,000  pounds  gross  vehicle  weight  or  less.  Sport  utility  vehicles  are  treated  as  a  truck  for 
the  purpose  of  applying  the  section  280F  limitation. 

Basis  not  recovered  in  the  recovery  period  of  a  passenger  automobile  is  allowable  as  an 
expense  in  subsequent  taxable  years.^-^*  The  expensed  amount  is  limited  in  each  such  subsequent 
taxable  year  to  the  amount  of  the  limitation  in  the  fourth  year  in  the  recovery  period. 

Listed  property 

In  the  case  of  certain  listed  property,  special  rules  apply.  Listed 'pKio][]ter^  geaerally  is 
defined  as  ( 1 )  any  passenger  automobile;  (2)  any  other  property  used  as  a  means  ol' 
transportation;^-^^  (3)  any  property  of  a  type  generally  used  for  puiposes  of  sateftaiament, 
recreation,  or  amusement;  (4)  any  computer  or  peripheral  equi]^ajerit;^®*anil  {5  other 
property  of  a  type  specified  in  Treasury  regulations. .‘t'l  * 

I 

First,  if  for  the  taxable  year  in  which  the  property  is  placed  in  service,  the  use  of  the 
property  for  trade  or  business  purposes  does  not  exceed  50  percent  of  the  total  use  of  the 
property,  then  the  depreciation  deduction  with  respect  to  such  property  is  determined  under  the 
alternative  depreciation  system. The  alternative  depreciation  system  generally  requires  the  use 


See.  168(k)(2)(F).  For  proposed  ehanges  to  seelion  168(k),  see  section  III.C.2.  of  this  docunieiil 
(Temporary  100-pcrccnt  expensing  for  certain  business  assets). 

See.  280F(d)(5).  Exceptions  arc  provided  for  any  ambulance,  hearse,  or  combination  ambulancc-hcarsc 
used  by  tlic  taxpayer  directly  in  a  trade  or  business,  or  any  vehicle  used  by  the  taxpayer  directly  in  the  trade  or 
business  of  transporting  persons  or  property  for  compensation  or  hire. 

Sec.  280F(a)(l)(B). 

Property  substantially  all  of  the  use  of  which  is  in  a  trade  or  business  of  providing  transportation  to 
unrelated  persons  for  hire  is  not  considered  other  property  used  as  a  means  of  transportation.  Sec.  280F(d)(4)(C). 

Computer  or  peripheral  equipment  used  exclusively  at  a  regular  business  establishment  and  owned  or 
leased  by  the  person  operating  such  establishment,  however,  is  not  listed  property.  Sec.  280F(d)(4)(B). 

2'"  Sec.  280F(d)(4)(A). 

Sec.  280F(b)(l).  If  for  any  taxable  year  after  the  year  in  which  the  property  is  placed  in  service  the  use 
of  the  property  for  Uade  or  business  purposes  decreases  to  50  percent  or  less  of  tlie  total  use  of  the  property,  then  the 
amoimt  of  depreciation  allowed  in  prior  years  in  excess  of  the  amount  of  depreciation  that  would  have  been  allowed 
for  such  prior  years  imder  the  alternative  depreciation  system  is  recaptured  (i.e.,  included  in  gross  income)  for  such 
taxable  year. 
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of  the  straight-line  method  and  a  recovery  period  equal  to  the  class  life  of  the  property. 

Second,  if  an  individual  owns  or  leases  listed  property  that  is  used  by  the  individual  in 
connection  with  the  performance  of  services  as  an  employee,  no  depreciation  deduction, 
expensing  allowance,  or  deduction  for  lease  payments  is  available  vyith  respect  to  such  use  unless 
the  use  of  the  property  is  for  the  convenience  of  the  employer:®^  Squired  as  a  condition  of 
employment.^'*'*  Both  limitations  apply  for  purposes  of  sectiohl-JfSIfexpensing. 

For  listed  property,  no  deduction  is  allowed  unless  the  taxpayer  adequately  substantiates 
the  expense  and  business  usage  of  the  property.^'*^  A  taxpayer  must  substantiate  the  elements  of 
each  expenditure  or  use  of  listed  property,  including  (1)  the  amount  {e.g.,  cost)  of  each  separate 
expenditure  and  the  amount  of  business  or  investment  use,  based  on  the  appropriate  measure 
{e.g.,  mileage  for  automobiles),  and  the  total  use  of  the  property  for  the  taxable  period,  (2)  the 
date  of  the  expenditure  or  use,  and  (3)  the  business  purposes  for  the  expenditure  or  use.^'**’  The 
level  of  substantiation  for  business  or  investment  use  of  listed  property  varies  depending  on  the 
facts  and  circumstances.  In  general,  the  substantiation  must  contain  sufficient  information  as  to 
each  element  of  every  business  or  investment  use.^'*’ 

Description  of  Proposal 

The  proposal  increases  the  depreciation  limitations  under  section  280F  that  apply  to  listed 
property.  For  passenger  automobiles  placed  in  service  after  December  31,  2017,  and  for  which 
the  additional  first-year  depreciation  deduction  under  section  168(k)  is  not  claimed,  the 
maximum  amount  of  allowable  depreciation  is  $10,000  for  the  year  in  which  the  vehicle  is 
placed  in  service,  $16,000  for  the  second  year,  $9,600  for  the  third  year,  and  $5,760  for  the 
fourth  and  later  years  in  the  recovery  period.^'*^  The  limitations  are  indexed  for  inflation  for 
passenger  automobiles  placed  in  service  after  2018. 

The  proposal  removes  computer  or  peripheral  equipment  from  the  (kfimtiow.  of  listed 
property.  Sucli  property  is  therefore  not  subject  to  the  heightened  substantktioc  requirements 
that  apply  to  listed  property. 


Effective  Date 


The  proposal  is  effective  for  property  placed  in  service  after  December  3 1 , 201 7. 


Sec.  168(g). 

2'’''  Sec.  280F(d)(3). 

2'’-’  Sec.  274(d)(4). 

Temp.  Reg.  sec.  1.274-5T(b)(6). 

Temp.  Reg.  sec.  1.274-5T(c)(2)(ii)(C). 

Rev.  Proc.  2017-29,  Table  3, 2017-14  I.R.B.  1065. 
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4.  Modifications  of  treatment  of  certain  farm  property 


Present  Law 


A  taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a  trade  or  business  or 
held  for  the  production  of  income  and  recover  such  cost  over  time  through  annual  deductions  for 
depreciation  or  amortization.^'*^  Tangible  property  generally  is  depreciated  under  the  modified 
accelerated  cost  recovery  system  (“MACRS”),  which  determines  depreciation  for  different  types 
of  property  based  on  an  assigned  applicable  depreciation  method,  recovery  period,  and 
convention.^^® 

The  applicable  recovery  period  for  an  asset  is  determined  in  part  by  statute  and  in  part  by 
historic  Treasury  guidance.^^*  The  “type  of  property”  of  an  asset  is  used  to  determine  the  “class 
life”  of  the  asset,  which  in  turn  dictates  the  applicable  recovery  period  for  tJtsts  as^t. 

The  MACRS  recovery  periods  applicable  to  most  tangible  personal  property  range  from 
three  to  20  years.  The  depreciation  methods  generally  applicable  to  tangible  personal  property 
are  the  200-percent  and  150-percent  declining  balance  methods,^^^  switching  to  the  straight  line 
method  for  the  first  taxable  year  where  using  the  straight  line  method  with  respect  to  the  adjusted 
basis  as  of  the  beginning  of  that  year  yields  a  larger  depreciation  allowance.  The  recovery 
periods  for  most  real  property  are  39  years  for  nonresidential  real  property  and  27.5  years  for 
residential  rental  property.  The  straight  line  depreciation  method  is  required  for  the 
aforementioned  real  property. 


See  sees.  263(a)  and  167.  However,  where  property  is  not  used  exclusively  in  a  taxpayer’s  business, 
the  amount  eligible  for  a  deduction  must  be  reduced  by  the  amount  related  to  personal  use.  See,  e.g.,  section  280A. 

Sec.  168. 

5i?®^;.-Exercising  authority  granted  by  Congress,  the  Secretary  issued  Rev.  Proc.  87-56,  1987-2  C.B.  674, 
laying  oytfe  framework  of  recovery  periods  for  enumerated  classes  of  assets.  Tlie  Secretary  clarified  and  modified 
the  lEJtoTsiSsct  classes  in  Rev.  Proc.  88-22,  1988-1  C.B.  785.  In  November  1988,  Congress  revoked  the  Secretary’s 
authority  to  modify  the  class  lives  of  depreciable  property.  Rev.  Proc.  87-56,  as  modified,  remains  in  effect  except 
to  the  extent  that  the  Congress  has,  since  1988,  statutorily  modified  the  recovery  period  for  certain  depreciable 
assets,  effectively  superseding  any  administrative  guidance  with  regard  to  such  property. 

Under  the  declining  balance  method  the  depreciation  rate  is  determined  by  dividing  the  appropriate 
percentage  (here  1 50  or  200)  by  the  appropriate  recovery  period.  This  leads  to  accelerated  depreciation  when  the 
declining  balance  percentage  is  greater  than  100.  The  table  below  illustrates  depreciation  for  an  asset  with  a  cost  of 
$1,000  and  a  seven-year  recovery  period  under  the  200-pcrccnt  declining  balance  method,  the  150-pcrccnt  declining 
balance  method,  and  the  straight  line  method. 


Recovery  method 

Year  1 

Year  2 

Year  3 

Year  4 

Year  5 

Year  6 

Year  7 

Total 

200-percent  declining  balance 

285.71 

204.08 

145.77 

104.12 

86.77 

86.77 

86.77 

1,000.00 

150-pereent  declining  balance 

214.29 

168.37 

132.29 

121.26 

121.26 

121.26 

121.26 

1,000.00 

Straight-line 

142.86 

142.86 

142.86 

142.86 

142.86 

142.86 

142.86 

1,000.00 
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Property  used  in  a  farming  business  is  assigned  various  recovery  periods  in  the  same 
manner  as  other  business  property.  For  example,  depreciable  assets  used  in  agriculture  activities 
that  are  assigned  a  recovery  period  of  7  years  include  machinery  and  equipment,  grain  bins,  and 
fences  (but  no  other  land  improvements),  that  are  used  in  the  production  of  crops  or  plants,  vines, 
and  trees;  livestock;  the  operation  of  farm  dairies,  nurseries,  greenhouses,  sod  farms,  mushrooms 
cellars,  cranberry  bogs,  apiaries,  and  fur  farms;  and  the  performance  of  agriculture,  animal 
husbandry,  and  horticultural  services.^^'^  Cotton  ginning  assets  are  also  assigned  a  recovery 
period  of  7  years,^^"*  while  land  improvements  such  as  drainage  facilities,  paved  lots,  and  water 
wells  are  assigned  a  recovery  period  of  1 5  years.""^  A  5-year  recovery  period  was  assigI^ed  to 
new  farm  machinery  or  equipment  (other  than  any  grain  bin,  cotton  ginning  asset,  fence,  or  other 
land  improvement)  which  was  used  in  a  farming  business,^^*"  the  original  use  of  which 
commenced  with  the  taxpayer  after  December  31,  2008,  and  which  was  placed  in  service  before 
January  1, 2010.^^’ 

Any  property  (other  than  nonresidential  real  property residential  rental  property 
and  trees  or  vines  bearing  fruits  or  nuts^“)  used  in  a  farming  business^*^'  is  subject  to  the  150- 
percent  declining  balance  method.^^^ 

Under  a  special  accounting  rule,  certain  taxpayers  engaged  in  the  business  of  farming 
who  elect  to  deduct  preproductive  period  expenditures  are  required  to  depreciate  all  farming 
assets  using  the  alternative  depreciation  system  (i.e.,  using  longer  recovery  periods  and  the 
straight  line  method).^^'^ 


Rev.  Proc.  87-56,  Asset  class  01.1,  Agriculture. 

Rev.  Proc.  87-56,  Asset  class  01.1 1,  Cotton  ginning  assets. 

Rev.  Proc.  87-56,  Asset  class  00..3,  Land  improvements.  See  also,  IRS  Publication  225,  Fanner’s  Tax 
Guide  (2017). 

As  defined  in  section  26.1A(e)(4). 

2”  Sec.  168(e)(3)(B)(vii). 

Sec.  168(b)(.3)(A). 

25®  Sec.  168(b)(3)(B). 

2“  Sec.  168(b)(3)(E). 

2*'  Witliin  tlie  meaning  of  section  263A(e)(4). 

2«2  Sec.  168(b)(2)(B). 

2*2  Sec.  263A(d)(3)  and  (e)(2). 
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Description  of  Proposal 


The  proposal  the  recovery  period  from  7  to  5  years  for  any  machinery  or 

equipment  (other  than  a%-  gi^in  bin,  cotton  ginning  asset,  fence,  or  other  land  improvement) 
used  in  a  farming  business,  the  original  use  of  which  commences  with  the  taxpayer  and  is  placed 
in  service  after  December  31,  2017. 

The  proposal  also  repeals  the  required  use  of  the;|J^|)ercent  declining  balance  method 
for  property  used  in  a  farming  business  (i.e.,  for  3-,  5-,  7  ,  atid  10-year  property).  The  150- 
percent  declining  balance  method  will  continue  to  apply  to  any  1 5-year  or  20-year  property  used 
in  the  farming  business  to  which  the  straight  line  method  does  not  apply,  or  to  property  for  which 
the  taxpayer  elects  the  use  of  the  150-percent  declining  balance  method. 

Effective  Date 


The  proposal  is  effective  for  property  placed  in  service  after  December  3 1 , 201 7. 

5.  Modification  of  net  operating  loss  deduction 

Present  Law 


A  net  operating  loss  (“NOL”)  generally  means  the  amount  by  which  a  taxpayer’s 
business  deductions  excse^tdits  gross  income. In  general,  an  NOL  may  be  carried  back  two 
years  and  carried  over  ^yti^s  to  offset  taxable  income  in  such  years.^^^  NOLs  offset  taxable 
income  in  the  order  of  ^'tMable  years  to  which  the  NOL  may  be  carried.^^^ 


Different  carryback  periods  apply  with  respect  to  NOLs  arising  in  different 
circumstances.  Extended  carryback  periods  are  allowed  for  NOLs  attributable  to  specified 
liability  losses  and  certain  casualty  and  disaster  losses.^*^’  Limitations  are  placed  on  the 
carryback  of  excess  interest  losses  attributable  to  corporate  equity  reduction  transactions.^*^® 


The  proposal  limits  the 
without  regard  to  the  deduction) 
limitation,  and  may  be  carried 


^  tLi  ^  9  O  4 

.  ^  <s_>' - -t- 


264 


Sec.  172(c). 


income  (determined 
to  take  account  of  this 


ATI  m  n 


Sec.  172(b)(1)(A). 
See.  172(b)(2). 


Sec.  172(b)(1)(C)  and  (E). 


Sec.  172(b)(1)(D). 
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The  proposal  repeals  the  two-year  carryback  and  the  special  carryback  provisions,  but 
provides  a  two-year  carryback  in  the  case  of  certain  losses  incurred  in  the  trade  or  business  of 
farming. 


Effective  Date 


The  proposal  allowing  indefinite  carryovers  and  modifying  carrybacks  applies  to  losses 
arising  in  taxable  years  beginning  after  December  31,  2017. 

The  proposal  limiting  the  NOL  deduction  applies  to  losses  arising  in  taxable  years 
beginning  after  December  3 1 , 201 7. 

6.  Like-kind  exchanges  of  real  property 

Present  Law 

An  exchange  of  property,  like  a  sale,  generally  is  a  taxable  event.  However,  no  gain  or 
loss  is  recognized  if  property  held  for  productive  use  in  a  trade  or  business  or  for  investment  is 
exchanged  for  property  of  a  “like  kind”  which  is  to  be  held  for  productive  use  in  a  trade  or 
business  or  for  investment.^^’  In  general,  section  1031  does  not  apply  to  any  exchange  of  stock 
in  trade  (i.e.,  inventory)  or  other  property  held  primarily  for  sale;  stocks,  bonds,  or  notes;  other 
securities  or  evidences  of  indebtedness  or  interest;  interests  in  a  partnership;  certificates  of  trust 
or  beneficial  interests;  or  choses  in  action.^™  Section  1031  also  does  not  apply  to  certain 
exchanges  involving  livestock^’’  or  foreign  property.^’^  / 

For  purposes  of  .section  1031,  the  determination  of  whether  property  is  of  a  “like  kind” 
relates  to  the  nature  or  character  of  the  property  and  not  its  grade  or  quality,  i.e.,  the 
nonrecognition  rules  do  not  apply  to  an  exchange  of  one  class  or  kind  of  property  for  property  of 
a  different  class  or  kind  {e.g.,  section  103 1  does  not  apply  to  an  exchange  of  real  property  for 
personal  property).^’-^  The  different  classes  of  property  are:  (1)  depreciable  tangible  personal 


Sec.  1031(a)(1). 

Sec.  103 1(a)(2).  A  chose  in  action  is  a  right  that  can  be  enforced  by  legal  action. 
Sec.  1031(e). 

Sec.  1031(h). 

Treas.  Reg.  sec.  1.1 03 1(a)- 1(b). 
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property;^’'*  (2)  intangible  or  nondepreciable  personal  property;^’^  and  (3)  real  property.^’^ 
However,  the  rules  with  respect  to  whether  real  estate  is  “like  kind”  are  applied  more  liberally 
than  the  rules  governing  like-kind  exchanges  of  depreciable,  intangible,  or  nondepreciable 
personal  property.  For  example,  improved  real  estate  and  unimproved  real  estate  generally  are 
considered  to  be  property  of  a  “like  kind”  as  this  distinction  relates  to  the  grade  or  quality  of  the 
real  estate,^’’  while  depreciable  tangible  personal  properties  must  be  either  within  the  same 
General  Asset  Class^™  or  within  the  same  Product  Class.^’® 

The  nonrecognition  of  gain  in  a  like-kind  exchange  applies  only  to  the  like- 

kind  property  is  received  in  the  exchange.  Thus,  if  an  exchange  of  property  the 

requirements  of  section  1031,  but  for  the  fact  that  the  property  received  in  the  tf  ansac^on 
consists  not  only  of  the  property  that  would  be  permitted  to  be  exchanged  on  a  tax-free  basis,  but 
also  otben:  non-qualifying  property  or  money  (“additional  consideration”),  then  the  gain  to  the 
recijsi^  of  the  other  property  or  money  is  required  to  be  recognized,  but  not  in  an  amount 


For  example,  an  exchange  of  a  personal  computer  classified  under  asset  class  00. 12  of  Rev.  Proc.  87- 
56,  1987-2  C.B.  674,  for  a  printer  classified  under  the  same  asset  class  of  Rev.  Proc.  87-56  would  be  treated  as 
property  of  a  like  kind.  However,  an  exchange  of  an  airplane  classified  under  asset  class  00.2 1  of  Rev.  Proc.  87-56 
for  a  heavy  general  purpose  truck  classified  under  asset  class  00.242  of  Rev.  Proc.  87-56  would  not  be  treated  as 
property  of  a  like  kind.  See  Treas.  Reg.  sec.  1.10.31(a)-2(b)(7). 

For  example,  an  exchange  of  a  copyright  on  a  novel  for  a  copyright  on  a  different  novel  would  be 
treated  as  property  of  a  like  kind.  See  Treas.  Reg.  sec.  1 . 10.'H(a)-2(c)(3).  However,  tlie  goodwill  or  going  concern 
value  of  one  business  is  not  of  a  like  kind  to  the  goodwill  or  going  concern  value  of  a  different  business.  See  Treas. 
Reg.  sec.  1 . 1 0.3 1  (a)-2(c)(2).  The  Internal  Revenue  Service  (“IRS”)  has  ruled  that  intangible  assets  such  as 
trademarks,  trade  names,  mastheads,  and  customer-based  intangibles  that  can  be  separately  described  and  valued 
apart  ftotn  goodwill  qualify  as  property  of  a  like  kind  under  section  10.31.  Sec  Chief  Counsel  Advice  20091 1006, 
February  12, 2009. 

Treas.  Reg.  sec.  1. 10.3 1(a)- 1(b)  and  (c). 

Treas.  Reg.  sec.  1.1031(a)-l(b). 

Trt^suiy  RtJgulalion  section  1.1 0.31  (a)-2(b)(2)  provides  the  following  list  of  General  Asset  Classes, 
based  on  asset  slasgos  00,1 1  tlmoiigh  C0.28  and  00.4  of  Rev.  Proc.  87-56,  1 987-2  C.B.  674:  (i)  Office  furniture, 
fixtures,  and  equipmi^t  (asset  class  00,1 1),  (ii)  Infonnation  systems  (computers  and  peripheral  equipment)  (asset 
class  00. 1 2),  fiii)  Data  haadling  equipment,  except  computers  (asset  class  00. 1 3),  (iv)  Airplanes  (airframes  and 
engines),  except,  those  used  m  cotaiaeivial  or  contract  carrying  of  passengers  or  freight,  and  all  helicopters 
(airframes  and  engines)  (asset  class  00.21),  (v)  Automobiles,  taxis  (asset  class  00.22),  (vi)  Buses  (asset  class  00.23), 
(vii)  Light  general  puspose  trucks  (asset  class  00.241),  (viii)  Heavy  general  purpose  trucks  (asset  class  00.242), 

(ix)  Railroad  cars  and  locomotives,  except  those  owned  by  railroad  transportation  companies  (asset  class  00.25), 

(x)  Tractor  units  for  tiseover-ths-foad  (asset  class  00.26),  (xi)  Trailers  and  trailer-mounted  containers  (asset  class 
00.27),  (xii)  Vessels,  barges,  tpgs,  and  similar  water-transportation  equipment,  except  those  used  in  marine 
construction  (asset cless  fi0r28),  asd(sJii)  Industrial  steam  and  electric  generation  and/or  distribution  systems  (asset 
class  00.4). 

Property  within  a  product  class  consists  of  depreciable  tangible  personal  property  that  is  dests^ed  lii  a 
6-digit  product  class  within  Sectors  31,32,  and  33  (pertaining  to  manufacturing  industries)  of  the  North  Aaseg-ican 
Industry  Classification  System  (“NAICS”),  set  forth  in  Executive  Office  of  the  President,  Office  of  Managernenl  and 
Budget,  North  American  Industry  Classification  System,  United  States,  2002  (NAICS  Manual),  as  periodically 
updated.  Treas.  Reg.  sec.  1.1031(a)-2(b)(3). 
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exceeding  the  fair  market  value  of  such  other  property  or  money  Additionally,  any  such  gain 
realized  on  a  section  1031  exchange  as  a  result  of  additional  consideration  being  involved 
constitutes  ordinary  income  to  the  extent  that  the  gain  is  subject  to  the  recapture  provisions  of 
sections  1245  and  1250.^^*  No  losses  may  be  recognized  from  a  like-kind  exchange.^*^ 

If  section  1031  applies  to  an  exchange  of  properties,  the  basis  of  the  property  received  in 
the  exchange  is  equal  to  the  basis  of  the  property  transferred.  This  basis  is  increased  to  the 
extent  of  any  gain  recognized  as  a  result  of  the  receipt  of  other  property  or  money  in  the  like- 
kind  exchange,  and  decreased  to  the  extent  of  any  money  received  by  the  taxmyer.^*-^  The 
holding  period  of  qualifying  property  received  includes  the  holding  period  of  the  qualifying 
property  transferred,  but  the  nonqualifying  property  received  is  required  to  begin  a  new  holding 
period.^**" 

A  like-kind  exchange  also  does  not  require  that  the  properties  be  exchanged 
simultaneously.  Rather,  the  property  to  be  received  in  the  exchange  must  be  received  not  more 
than  180  days  after  the  date  on  which  the  taxpayer  relinquishes  Original  property  (but  in  no 
event  later  than  the  due  date  (including  extensions)  of  the  taxp%^'%3  income  tax  return  for  the 
taxable  year  in  which  the  transfer  of  the  relinquished  property  occurs).  In  addition,  the  taxpayer 
must  identify  the  property  to  be  received  within  45  days  after  the  date  on  which  the  taxpayer 
transfers  the  property  relinquished  in  the  exchange.^*^ 

The  Treasury  Department  has  issued  regulations^*^’  and  revenue  procedures^*’  providing 
guidance  and  safe  harbors  for  taxpayers  engaging  in  deferred  like-kind  exchanges. 


See.  lO.tUb).  For  example,  if  a  taxpayer  holding  land  A  having  a  basis  of  $40,000  and  a  fair  market 
value  of  S 1 00,000  exehanges  the  property  for  land  B  worth  $90,000  plus  $  1 0,000  in  cash,  the  taxpayer  would 
recognize  $10,000  of  gain  on  the  transaction,  which  would  be  includable  in  income.  The  remaining  $50,000  of  gain 
would  be  deferred  until  the  taxpayer  disposes  of  land  B  in  a  taxable  sale  or  exchange. 

Secs.  1245(b)(4)  and  1250(d)(4).  For  example,  if  a  taxpayer  holding  section  1245  property  A  with  an 
original  cost  basis  of  $1 1,000,  an  adjusted  basis  of  $10,000,  and  a  fair  market  value  of  $15,000  exchanges  the 
property  for  section  1245  property  B  with  a  fair  market  value  of  $14,000  plus  $1,000  in  cash,  the  taxpayer  would 
recognize  $1,000  of  ordinary  income  on  the  transaction.  The  remaining  $4,000  of  gain  would  be  deferred  until  the 
taxpayer  disposes  of  section  1245  property  B  in  a  taxable  sale  or  exchange. 

2*2  Sec.  1031(c). 

Sec.  1031(d).  Thus,  in  tlie  example  noted  above,  the  taxpayer’s  basis  in  B  would  be  $40,000  (the 
taxpayer’s  transferred  basis  of  $40,000,  increased  by  $10,000  in  gain  recognized,  and  decreased  by  $10,000  in 
money  received). 

2*“'  Sec.  1223(1). 

Sec.  1031(a)(3). 

Treas.  Reg.  sec.  1. 1 03  l(k)- 1(a)  through  (o). 

See  Rev.  Proc.  2000-37,  2000-40  I.R.B.  308,  as  modified  by  Rev.  Proc.  2004-51, 2004-33  I.R.B.  294. 
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Description  of  Proposal 


The  proposal  modifies  the  provision  providing  for  nonrecognition  of  gain  in  the  case  of 
like-kind  exchanges  by  limiting  its  application  to  real  property  that  is  not  held  primarily  for  sale. 

Effective  Date 


The  proposal  generally  applies  to  exekahges  completed  after  December  31, 2017. 
However,  an  exception  is  provided  for  any  exchange  if  the  property  disposed  of  by  the  taxpayer 
in  the  exchange  is  disposed  of  on  or  before  December  3 1,  2017,  or  the  property  received  by  the 
taxpayer  in  the  exchange  is  received  on  or  before  such  date. 

7.  Applicable  recovery  period  for  real  property 

Present  Law 


In  general 

A  taxpayer  generally  must  capitalize  the  cost  of  property  used  in  a  trade  or  business  or 
held  for  the  production  of  income  and  recover  such  cost  over  time  through  annual  deductions  for 
depreciation  or  amortization.^**  Tangible  property  generally  is  depreciated  under  the  modified 
accelerated  cost  recovery  system  (“MACRS”),  which  determines  depreciation  for  different  types 
of  property  based  on  an  assigned  applicable  depreciation  method,  recovery  period,  and 
convention.^*^ 


Recovery  periods  and  depreciation  methods 

The  applicable  recovery  period  for  an  asset  is  determined  in  part  by  statute  and  in  part  by 
historic  Treasury  guidance.^^®  The  “type  of  property”  of  an  asset  is  used  to  determine  the  “class 
life”  of  the  asset,  which  in  turn  dictates  the  applicable  recovery  period  for  the  asset. 

The  MACRS  recovery  periods  applicable  to  most  tangihk  p^ssonal  property  range  from 
three  to  20  years.  The  depreciation  methods  generally  applic#ife|j3i-iiS!»^|Sle  personal  property 
are  the  200-percent  and  150-percent  declining  balance  metho(&^?^/‘«t^1h^W  to  the  straight  line^ 


k  .. - -  - •.*. 

See  sees.  26.'?(a)  and  167.  However,  where  property  is  not  a  taxpayer’s  business, 

the  amount  eligible  for  a  deduetion  must  be  reduced  by  the  amount  related  to  personal  use.  See,  e.g.,  section  280A. 

Sec.  168. 


Exercising  authority  granted  by  Congress,  tlie  Secretary  issued  Rev.  Proc.  87-56,  1987-2  C.B.  674, 
laying  out  the  framework  of  recovery  periods  for  enumerated  classes  of  a^^^.  ^le  Secretary  clarified  and  modified, 
the  list  of  asset  classes  in  Rev.  Proc.  88-22, 1988-1  C.B.  785.  In  Novemb^f^^^  Congress  revoked  tlie  Secretary’s 
authority  to  modify  the  class  lives  of  depreciable  property.  Rev.  Proc.  87-ISii^  stS^iodified,  remains  in  effect  except 
to  the  extent  tliat  the  Congress  has.  since  1988,  statutorily  modified  the  recovery  period  for  certain  depreciabls 
assets,  effectively  superseding  any  administrative  guidance  with  regard  to  such  property. 

Under  the  declining  balance  method  the  depreciation  rate  is  detennined  by  dividing  the  appropriate 
percentage  (here  1 50  or  200)  by  the  appropriate  recovery  period.  This  leads  to  accelerated  depreciation  when  the 
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method  for  the  first  taxable  year  where  using  the  straight  line  method  with  respect  to  the  adjusted 
basis  as  of  the  beginning  of  that  year  yields  a  larger  depreciation  allowance.  The  recovery 
periods  for  most  real  property  are  39  years  for  nonresidential  real  property  and  27.5  years  for 
residential  rental  property.  The  straight  line  depreciation  method  is  required  for  the 
aforementioned  real  property. 

Placed-in-service  conventions 


Depreciation  of  an  asset  begins  when  the  asset  is  deemed  to  be  placed  in  service  under 
the  applicable  convention.^^^  Under  MACRS,  nonresidential  real  property,  residential  rental 
property,  and  any  railroad  grading  or  tunnel  bore  generally  are  subject  to  the  mid-momh 
convention,  which  treats  all  property  placed  in  service  during  any  month  (®  disposed  of  during 
any  month)  as  placed  in  service  (or  disposed  of)  on  the  mid-point  of  such  rnonth.^^^  All  other 
property  generally  is  subject  to  the  half-year  convention,  which  treats  all  property  placed  in 
service  during  any  taxable  year  (or  disposed  of  during  any  taxable  year)  as  placed  in  service  (or 
disposed  of)  on  the  mid-point  of  such  taxable  year  to  reflect  the  assumption  that  assets  are  placed 
in  service  ratably  throughout  the  year.^^"*  However,  if  substantial  property  is  placed  in  service 
during  the  last  three  months  of  a  taxable  year,  a  special  rule  requires  use  of  the  mid-quarter 
convention,^^^  designed  to  prevent  the  recognition  of  disproportionately  large  amounts  of  first- 
year  depreciation  under  the  half-year  convention. 

Depreciation  of  additions  or  improvements  to  property 

The  recovery  period  for  any  addition  or  improvement  to  real  or  personal  property  begins 
on  the  later  of  ( 1 )  the  date  on  which  the  addition  or  improvement  is  placed  in  service,  or  (2)  the 
date  on  which  the  property  with  respect  to  which  such  addition  or  improvement  is  made  is  placed 
in  service.^^®  Any  MACRS  deduction  for  an  addition  or  improvement  to  any  property  is  to  be 


declining  balance  percentage  is  greater  than  100.  The  table  below  illustrates  depreciation  for  an  asset  with  a  cost  of 
$1,000  and  a  seven-year  recovery  period  under  the  200-pcrccnt  declining  balance  method,  the  150-pcrccnt  declining 
balance  method,  and  the  straight  line  method. 


Recovery  method 

Year  1 

Year  2 

Year  .1 

Year  4 

Year  5 

Year  6 

Year  7 

Total 

200-pereent  declining  balance 

285.71 

204.08 

145.77 

104.12 

86.77 

86.77 

86.77 

1,000.00 

150-pereent  declining  balance 

214.29 

168..17 

1.12.29 

121.26 

121.26 

121.26 

121.26 

1,000.00 

Straight-line 

142.86 

142.86 

142.86 

142.86 

142.86 

142.86 

142.86 

1,000.00 

Treas.  Reg.  sec.  1.1 67(a)- 10(b). 

Sec.  168(d)(2)  and  (d)(4)(B). 

2’“'  Sec.  168(d)(1)  and  (d)(4)(A). 

Tlie  mid-quarter  convention  treats  all  property  placed  in  service  (or  disposed  of)  during  any  quarter  as 
placed  in  service  (or  disposed  of)  on  the  mid-point  of  such  quarter.  Sec.  168(d)(.3)  and  (d)(4)(C). 

Sec.  168(0(6). 
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computed  in  the  same  manner  as  the  deduction  for  the  underlying  property  would  be  if  such 
property  were  placed  in  service  at  the  same  time  as  such  addition  or  improvement.  Thus,  for 
example,  the  cost  of  an  improvement  to  a  building  that  constitutes  nonresidential  real  property  is 
recovered  over  39  years  using  the  straight  line  method  and  mid-month  convention.  Certain 
improvements  to  nonresidential  real  property  are  eligible  for  the  additional  first-year 
depreciation  deduction  if  the  other  requirements  of  section  168Ck)  are  met  {i.e.,  improvements 
that  constitute  “qualified  improvement  property”).^®’ 

Qualified  improvement  property 

Qualified  improvement  property  is  any  improvement  to  an  inferior  portion  of  a  bmldiHg 
that  is  nonresidential  real  property  if  such  improvement  is  placed  in  service  after  the  date  siaisis 
building  was  first  placed  in  service.^®*  Qualified  improvement  property  does  not  include  aay 
improvement  for  which  the  expenditure  is  attributable  to  the  enlargement  of  the  building,  any 
elevator  or  escalator,  or  the  internal  stmctural  framework  of  the  building. 

Depreciation  of  leasehold  improvements 

Generally,  depreciation  allowances  for  improvements  made  on  leased  property  are 
determined  under  MACRS,  even  if  the  MACRS  recovery  period  assigned  to  the  property  is 
longer  than  the  term  of  the  lease.^^^  This  rule  applies  regardless  of  whether  the  lessor  or  the 
lessee  places  the  leasehold  improvements  in  service.  If  a  leasehold  improvement  constitutes  an 
addition  or  improvement  to  nonresidential  real  property  already  placed  in  service,  the 
improvement  generally  is  depreciated  using  the  straight-line  method  over  a  39-year  recovery 
period,  beginning  in  the  month  the  addition  or  improvement  was  placed  in  service.  However, 
exceptions  to  the  39-year  recovery  period  exist  for  certain  qualified  leasehold  improvements, 
qualified  restaurant  property,  and  qualified  retail  improvement  property. 

Qualified  leasehold  improvement  property 

Section  168(e)(3)(E)(iv)  provides  a  statutory  15-year  recovery  period  for  qualified 
leasehold  improvement  property.  Qualified  leasehold  improvement  property  is  any  improvement 
to  an  interior  portion  of  a  building  that  is  nonresidential  real  property,  provided  certain 
requirements  are  met.'^°”  The  improvement  must  be  made  under  or  pursuant  to  a  lease  either  by 
the  lessee  (or  sublessee),  or  by  the  lessor,  of  that  portion  of  the  building  to  be  occupied 
exclusively  by  the  lessee  (or  sublessee).  The  improvement  must  be  placed  in  service  more  than 
three  years  after  the  date  the  building  was  first  placed  in  service.  Qualified  leasehold 
improvement  property  does  not  include  any  improvement  for  which  the  expenditure  is 
attributable  to  the  enlargement  of  the  building,  any  elevator  or  escalator,  any  structural 


Sec.  168(k)(2)(A)(i)(IV)  and  (k)(3).  See  also  section  III.C.2.  of  this  document  (Temporary  100-percent 
expensing  for  certain  business  assets). 

2’*  Sec.  168(k)(.3). 

Sec.  168(i)(8). 

Sec.  168(c)(6). 
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component  benefiting  a  common  area,  or  the  internal  structural  framework  of  the  building.  If  a 
lessor  makes  an  improvement  that  qualifies  as  qualified  leasehold  improvement  property,  such 
improvement  does  not  qualify  as  qualified  leasehold  improvement  property  to  any  subsequent 
owner  of  such  improvement.  An  exception  to  the  rule  applies  in  the  case  of  death  and  certain 
transfers  of  property  that  qualify  for  non-recognition  treatment. 

Qualified  leasehold  improvement  property  is  generally  recovered  using  the  straight-line 
method  and  a  half-year  convention,'^”’  and  is  eligible  for  the  additional  first-year  depreciation 
deduction  if  the  other  requirements  of  section  1 68(k)  are  met.'^”^ 

Qualified  restaurant  property 

Section  168(e)(3)(E)(v)  provides  a  statutory  15-year  recovery  period  for  qualified 
restaurant  property.  Qualified  restaurant  property  is  any  section  1250  property  that  is  a  building 
or  an  improvement  to  a  building,  if  more  than  50  percent  of  the  building’s  square  footage  is 
devoted  to  the  preparation  of,  and  seating  for  on-premises  consumption  of,  prepared  meals.'^”'^ 
Qualified  restaurant  property  is  recovered  using  the  straight-line  method  and  a  half-year 
convention.'^”^  Additionally,  qualified  restaurant  property  is  not  eligible  for  the  additional  first- 
year  depreciation  deduction  unless  it  also  satisfies  the  definition  of  qualified  improvement 

•305 

property. 

Qualified  retail  improvement  property 

Section  168(e)(3)(E)(ix)  provides  a  statutory  15-year  recovery  period  for  qualified  retail 
improvement  property.  Qualified  retail  improvement  property  is  any  improvement  to  an  interior 
portion  of  a  building  which  is  nonresidential  real  property  if  such  portion  is  open  to  the  general 
public^””  and  is  used  in  the  retail  trade  or  business  of  selling  tangible  personal  property  to  the 
general  public,  and  such  improvement  is  placed  in  service  more  than  three  years  after  the  date 
the  building  was  first  placed  in  service.'^”’  Qualified  retail  improvement  property  does  not 
include  any  improvement  for  which  the  expenditure  is  attributable  to  the  enlargement  of  the 
building,  any  elevator  or  escalator,  any  structural  component  benefiting  a  common  area,  or  the 


5®'  Sec.  168(b)(3)(G)  and  (d). 

Sec.  168(k)(2)(A)(i)(IV)  and  (k)(3).  See  section  III.C.2.  of  this  document  (Temporary  100-percent 
expensing  for  certain  business  assets). 

Sec.  168(e)(7). 

Sec.  168(b)(3)(H)  and  (d). 

Sec.  168(e)(7)(B). 

Improvements  to  portions  of  a  building  not  open  to  the  general  public  (e.g.,  stock  room  in  back  of  ret.ail 
space)  do  not  qualify  under  tlie  provision. 

5®’  Sec.  168ffiX^). 
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internal  structural  framework  of  the  building/’”*  In  the  case  of  an  improvement  made  by  the 
owner  of  such  improvement,  the  improvement  is  a  qualified  retail  improvement  only  so  long  as 
the  improvement  is  held  by  such  owner.’”” 

Retail  establishments  that  qualify  for  the  15-year  recovery  period  include  those  primarily 
engaged  in  the  sale  of  goods.  Examples  of  these  retail  establishmenis  jsdnde,  but  are  not  limited 
to,  grocery  stores,  clothing  stores,  hardware  stores,  and  convenience  stores.  Establishments 
primarily  engaged  in  providing  services,  such  as  professional  services,  financial  services, 
persj^l^ervices,  health  services,  and  entertainment,  do  not  qualify.  Generally,  it  is  intended 
that  l^l^sses  defined  as  a  store  retailer  under  the  current  North  American  Industry 
Classification  System  (industry  sub-sectors  441  through  453)  qualify  while  those  in  other 
industry  classes  do  not  qualify.’'” 

Qualified  retail  improvement  property  is  recovered  using  the  straight-line  method  and  a 
half-year  convention,’"  and  is  eligible  for  the  additional  first-year  depreciation  deduction  if  the 
other  requirements  of  section  168(k)  are  met.’'^ 

Alternative  depreciation  system 

The  alternative  depreciation  system  (“ADS”)  is  required  to  be  used  for  tangible  property 
used  predominantly  outside  the  United  States,  certain  tax-exempt  tjise  ptoperty,  tax-exempt  bond 
financed  property,  and  certain  imported  property  covered  by  an  Executive  order.”’  An  election 
to  use  ADS  is  available  to  taxpayers  for  any  class  of  property  for  any  taxable  year.”'*  Under 
ADS,  all  property  is  depreciated  using  the  straight  line  method  over  recovery  periods  which 
generally  are  equal  to  the  class  life  of  the  property,  with  certain  exceptions.”’ 


See.  168(e)(8)(C). 

See.  168(e)(8)(B).  Rules  similar  to  seetion  168(e)(6)(B)  apply  in  the  case  of.4e®  and  certain  transfers 
of  property  tliat  qualify  for  non-recognition  treatment. 

Joint  Conuiiittee  on  Taxation,  General  Explanation  of  Tax  Legislation  Enacted  in  the  1 10"'  Congress 
(JCS-1-09),  March  2009,  p.  402. 

Sec.  168(b)(3)(I)  and  (d). 

Sec.  168(k)(2)(A)(i)(IV)  and  (k)(3).  See  section  III.C.2.  of  this  document  (Temporary  100-percent 
expensing  for  certain  business  assets). 

Sec.  168(g). 

Sec.  168(g)(7). 

Sec.  168(g)(2). 
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Description  of  Proposal 


The  proposal  shortens  the  recovery  period  for  determining  the  depreciation  deduction 
with  respect  to  nonresidential  real  and  residential  rental  property  to  25  years.  As  a  conforming 
amendment,  the  proposal  changes  the  statutory  recovery  peri(^.^fe3F  nonresidential  real  and 
residential  rental  property  to  25  years  for  purposes  of  determinljAg'^hether  a  rental  agreement  is 
a  long-term  agreement  under  the  section  467  rules  applicable  to  certain  payments  for  the  use  of 
property  or  services.^'^ 

'XI.  ' 

The  proposal  el iraaJates.ifesL  separate  definitions  of  qualified  leasehold  improvement, 
qualified  restaurant,  and^qis^lrit^lxetail  improvement  property,  and  provides  a  general  1 0-year 
recovery  period  for  qualf^^limjjsJXiyement  property,^’’  and  a  20-year  ADS  recovery  period  for 
such  property.  Thus,  fdX-^aoisJiJ^ .qualified  improvement  property  placed  in  service  after 
December  31,  2017,  is  generally  depreciable  over  10  years  using  the  straight  line  method  and 
half-year  convention,  without  regard  to  whether  the  improvements  are  property  subject  to  a 
lease,  placed  in  service  more  than  three  years  after  the  date  the  building  was  first  placed  in 
service,  or  made  to  a  restaurant  building.  Restaurant  building  property  placed  in  service  after 
December  31,  2017,  that  does  not  meet  the  definition  of  qualified  improvement  property  is 
depreciable  over  25  years  as  nonresidential  real  property,  using  the  straight  line  method  and  the 
mid-month  convention. 

As  a  conforming  amendment,  the  proposal  replaces  the  references  in  section  179(f)  to 
qualified  leasehold  improvement  property,  qualified  restaurant  property,  and  qualified  retail 
improvement  property  with  a  reference  to  qualified  improvement  property.’^'*  Thus,  for 
example,  the  proposal  allows  section  179  expensing  for  improvement  property  without  regard  to 
whether  the  improvements  are  property  subject  to  a  lease,  placed  in  service  more  than  three  years 
after  the  date  the  building  was;(^pplaced  in  service,  or  made  to  a  restaurant  building. 

Restaurant  building  property  gM#si,in  service  after  December  3 1 , 201 7,  that  does  not  meet  the 
definition  of  qualified  improv^^ieiht  property  is  not  eligible  for  section  179  expensing. 

The  proposal  also  requires  a  real  property  trade  or  business^'^  electing  out  of  the 
limitation  on  the  deduction  for  interest  to  use  ADS  to  depreciate  any  of  its  nonresidential  real 
property,  residential  rental  property,  and  qualified  improvement  property. 


A  long-lemi  section  467  rental  agreement  is  a  lease  of  property  for  a  tenn  in  excess  of  75  percent  of  the 
property’s  statutory  recovery  period.  Sec.  467(b)(4)(A)  and  (e)(3)(A).  A  disqualified  long-tenn  agreement  is  one 
that  has  as  one  of  its  principal  purposes  tlie  avoidance  of  taxes.  Sec.  467(b)(4)(B). 

Described  in  section  168(k)(3). 

For  additional  proposed  changes  to  section  179,  see  section  lll.B.l.  of  this  document  (Modification  of 
rules  for  expensing  depreciable  business  assets). 

As  defined  in  section  lIl.C.l.  of  this  document  (Limitation  on  deduction  for  interest),  by  cross  reference 
to  section  469(c)(7)(C)  (i.e,  any  real  property  development,  redevelopment,  construction,  reconstruction, 
acquisition,  conversion,  rental,  operation,  management,  leasing,  or  brokerage  trade  or  business).  Note  that  a 
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Effective  Date 


The  proposal  is  effective  for  property  placed  in  service  after  December  31,  2017. 


mortgage  broker  who  is  a  broker  of  fmaneial  instruments  is  not  in  a  real  property  trade  or  business  for  this  purpose. 
See,  e.g.,  CCA  201504010  (Deeember  17, 2014). 
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D.  Business-Related  Deductions 


1.  Repeal  of  deduction  for  income  attributable  to  domestic  production  activities 

Present  Law 


Section  199  provides  a  deduction  from  taxable  income  (or,  in  the  case  of  an  individual, 
adjusted  gross  income-^^”)  that  is  equal  to  nine  percent  of  the  lesser  of  the  taxpayer’s  qualified 
production  activities  income  or  taxable  income  (determined  without  regard  to  the  section  199 
deduction)  for  the  taxable  year.^^'  For  corporations  subject  to  the  35-percent  corporate  income 
tax  rate,  the  nine-percent  deduction  effectively  reduces  the  corporate  income  tax  rate  to  slightly 
less  than  32  percent  on  qualified  production  activities  income. A  similar  reduction  applies  to 
the  graduated  rates  applicable  to  individuals  with  qualifying  domestic  production  activities 
income. 

In  general,  qualified  production  activities  income  is  equal  to  domestic  production  gross 
receipts  reduced  by  the  sum  of:  (1)  the  costs  of  goods  sold  that  are  allocable  to  those  receipts; 
and  (2)  other  expenses,  losses,  or  deductions  which  are  properly  allocable  to  those  receipts.-^^'^ 

Domestic  production  gross  receipts  generally  are  gross  receipts  of  a  taxpayer  that  are 
derived  from:  ( 1 )  any  sale,  exchange,  or  other  disposition,  or  any  lease,  rental,  or  license,  of 
qualifying  production  property^^'*  that  was  manufactured,  produced,  grown  or  extracted  by  the 
taxpayer  in  whole  or  in  significant  part  within  the  United  States;-^^^  (2)  any  sale,  exchange,  or 


For  this  purpose,  adjusted  gross  income  is  detennined  aficr  application  of  sections  86,  LtS,  1. 17,  219, 

22 1 , 222,  and  469,  without  regard  to  the  section  1 99  deduction.  Sec.  1 99(d)(2). 

Sec.  199(a).  In  the  case  of  oil  related  qualified  production  activities  income,  the  deduction  from  taxable 
income  is  equal  to  six  percent  of  the  lesser  of  the  taxpayer’s  oil  related  qualified  production  activities  income, 
qualified  production  activities  income,  or  taxable  income.  Sec.  199(d)(9). 

This  example  assumes  the  deduction  docs  not  exceed  the  wagc  iitaitattoatJisciisscd  below. 

Sec.  199(c)(1).  In  computing  qualified  production  activities  incsime,  fi>.e  (knrtt^te  prccuclton  activities 
deduction  itself  is  not  an  allocable  deduction.  Sec.  199(c)(l)(B)(ii).  Sec  TrcaSi.Rcg.  s&s.^lS^-rfiirtaigh  1.199-9 
where  the  Secretary  has  prescribed  nilcs  for  the  proper  allocation  of  items  Dl'xBBoaic.  oi^JHction,  exper#;,  and  loss 
for  purposes  of  detennining  qualified  production  activities  income.  V  /I 

Qualifying  production  property  generally  includes  any  tangiblIp  pewKja!  |frdpcfty/ii;dif?.)p^^  software, 
and  sound  recordings.  Sec.  199(c)(5).  i 

325  When  used  in  the  Code  in  a  geographical  sense,  the  tenn  “Unit^  SsitBSf  g@j(»a|iy  includes  only  the 
States  and  the  District  of  Columbia.  Sec.  7701(a)(9).  A  special  mle  for  detennining  domestic  production  gross 
receipts,  however,  provides  that  for  taxable  years  beginning  after  December  31,  2(X)5,  and  before  January  1,  2017,  in 
the  case  of  any  taxpayer  witli  gross  receipts  from  sources  within  the  Cotnmonwealth  of  Puerto  Rico,  the  tenn 
“United  States”  includes  the  Commonwealth  of  Puerto  Rico,  but  only  if  all  of  the  taxpayer’s  Puerto  Rico-sourced 
gross  receipts  are  taxable  under  the  Federal  income  tax  for  individuals  or  corporations  for  such  taxable  year. 

Secs.  1 99(d)(8)(A)  and  (C).  In  computing  tlie  50-percent  wage  limitation,  the  taxpayer  is  pennitted  to  take  into 
account  wages  paid  to  bona  fide  residents  of  Puerto  Rico  for  services  performed  in  Puerto  Rico.  Sec.  199(d)(8)(B). 


UST  001485 


96 


TREAS-1 7-0313-1-000506 


other  disposition,  or  any  lease,  rental,  or  license,  of  qualified  film^^®  produced  by  the  taxpayer; 
(3)  any  sale,  exchange,  or  other  disposition,  or  any  lease,  rental,  or  license,  of  electricity,  natural 
gas,  or  potable  water  produced  by  the  taxpayer  in  the  United  States;  (4)  construction  of  real 
property  performed  in  the  United  States  by  a  taxpayer  in  the  ordinary  course  of  a  construction 
trade  or  business;  or  (5)  engineering  or  architectural  services  performed  in  the  United  States  for 
the  construction  of  real  property  located  in  the  United  States.^^’ 

The  amount  of  the  deduction  for  a  taxable  year  is  limited  to  50  percent  of  the  W-2  wages 
paid  by  the  taxpayer,  and  properly  allocable  to  domestic  production  gross  receipts,  during  the 
calendar  year  that  ends  in  such  taxable  year.-^^* 

Description  of  Proposal 

The  proposal  repeals  the  deduction  for  income  attributable  to  domestic  production 
activities. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2018. 
2.  Limitation  on  deduction  by  employers  of  expenses  for  fringe  benefits 

Present  Law 


In  general 

No  deduction  is  allowed  with  respect  to  (1)  an  activity  generally  considered  to  be 
enteilgiiW^ent,  amusement,  or  recreation  (“entertainment”),  unless  the  taxpayer  establishes  that 
the  t^sfeffas  directly  related  to  (or,  in  certain  cases,  associated  with)  the  active  conduct  of  the 
taxpayers  trade  or  business,  or  (2)  a  facility  (e.g.,  an  airplane)  used  in  connection  with  such 


Qualified  film  includes  any  motion  picture  film  or  videotape  (including  live  or  delayed  television 
programming,  but  not  including  certain  sexually  explicit  productions)  if  50  percent  or  more  of  the  total 
compensation  relating  to  the  production  of  the  film  (including  compensation  in  the  fonn  of  residuals  and 
panicipations)  constitutes  compensation  for  services  perfonned  in  the  United  States  by  actors,  production  personnel, 
directors,  and  producers.  Sec.  199(c)(6). 

Sec.  199(c)(4)(A). 

Sec.  199(b)(1).  For  purposes  of  the  provision,  “W-2  wages”  include  the  sum  of  the  amounts  of  wages 
as  defined  in  section  3401(a)  and  elective  deferrals  that  the  taxpayer  properly  reports  to  the  Social  Security 
Administration  with  respect  to  the  employment  of  employees  of  the  taxpayer  during  the  calendar  year  ending  during 
the  taxpayer’s  taxable  year.  Elective  deferrals  include  elective  deferrals  as  defined  in  section  402(g)(3),  amounts 
deferred  under  section  457,  and  designated  Roth  contributions  as  defined  in  section  402A.  See  sec.  199(b)(2)(A). 
Tlie  wage  limitation  for  qualified  films  includes  any  compensation  for  services  perfonned  in  the  United  States  by 
actors,  production  personnel,  directors,  and  producers  and  is  not  restricted  to  W-2  wages.  Sec.  199(b)(2)(D). 
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activity.^^^  If  the  taxpayer  establishes  that  entertainment  expenses  are  directly  related  to  (or 
associated  with)  the  active  conduct  of  its  trade  or  business,  the  deduction  generally  is  limited  to 
50  percent  of  the  amount  otherwise  deductible.^’”  Similarly,  a  deduction  for  any  expense  for 
food  or  beverages  generally  is  limited  to  50  percent  of  the  amount  otherwise  deductible.’”  In 
addition,  no  deduction  is  stirJwad' fbr  membership  dues  with  respect  to  any  club  organized  for 
business,  pleasure,  recr^t%^,  b?  tj^er  social  purpose.”^ 

There  are  a  number  oCdxcegtions  to  the  general  rule  disallowing  deduction  of 
entertainment  expenses  and  the  rules  limiting  deductions  to  50  percent  of  the  otherwise 
deductible  amount.  Under  one  such  exception,  those  rules  do  not  apply  to  expenses  for  goods, 
services,  and  facilities  to  the  extent  that  the  expenses  are  reported  by  the  taxpayer  as 
compensation  and  as  wages  to  an  employee.’”  Those  rules  also  do  not  apply  to  expenses  for 
goods,  services,  and  facilities  to  the  extent  that  the  expenses  are  includible  in  the  gross  income  of 
a  recipient  who  is  not  an  employee  {e.g.,  a  nonemployee  director)  as  compensation  for  services 
rendered  or  as  a  prize  or  award.”'*  The  exceptions  apply  only  to  the  extent  that  amounts  are 
properly  reported  by  the  company  as  compensation  and  wages  or  otherwise  includible  in  income. 
In  no  event  can  the  amount  of  the  deduction  exceed  the  amount  of  the  taxpayer’s  actual  cost, 
even  if  a  greater  amount  {i.e.,  fair  market  value)  is  includible  in  income.”’ 


Those  deduction  disallowance  rules  also  do  not  apply  to  expenses  paid  or  incurred  by  the 


taxpayer,  in  connection  with  the  performance  of  services  for  another  person  (other  than  an 
employer),  under  a  reimbursement  or  other  expense  allowance  arrangement  if  the  taxpayer 
accounts  for  the  expenses  to  such  person.”^  Another  exception  applies  for  expenses  for 
recreational,  social,  or  similar  activities  primarily  for  the  benefit  of  employees  other  than  certain 
owners  and  highly  compensated  employees.’”  An  exception  applies  also  percent 


See.  274(a)(1). 

See.  274(ii)(l)(B). 

See.  274(n)(l)(A). 

See.  274(a)(3). 

See.  274(e)(2)(A).  See  below  for  a  diseussion  of  the  recent  modification  of  this  rule  for  certain 

individuals. 

Sec.  274(e)(9). 

Treas.  Reg.  sec.  1.162-25T(a). 

Sec.  274(e)(3). 

Sec.  274(e)(4). 
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deduction  limit  for  food  and  beverages  provided  to  crew  members  of  certain  commercial  vessels 
and  certain  oil  or  gas  platform  or  drilling  rig  workers.^^* 

Expenses  treated  as  compensation 

Except  as  otherwise  provided,  gross  income  includes  compensation  for  services, 
including  fees,  commissions,  fringe  benefits,  and  similar  items. In  general,  an  employee  (or 
other  service  provider)  must  include  in  gross  income  the  amount  by  which  the  fair  market  value 
of  a  fringe  benefit  exceeds  the  sum  of  the  amount  (if  any)  paid  by  the  individual  and  the  amount 
(if  any)  specifically  excluded  from  gross  income.-^'*”  Treasury  regulations  provide  detailed  rules 
regarding  the  valuation  of  certain  fringe  benefits,  including  flights  on  an  employer-provided 
aircraft.  In  general,  the  value  of  a  non-commercial  flight  generally  is  determined  under  the  base 
aircraft  valuation  formula,  also  known  as  the  Standard  Industry  Fare  Level  formula  or  “SIFL.”-^"*' 
If  the  SIFL  valuation  rules  do  not  apply,  the  value  of  a  flight  on  an  employer-provided  aircraft 
generally  is  equal  to  the  amount  that  an  individual  would  have  to  pay  in  an  arm’s-length 
transaction  to  charter  the  same  or  a  comparable  aircraft  for  that  period  for  the  same  or  a 
comparable  flight.-^"*^ 

In  the  context  of  an  employer  providing  an  aircraft  to  employees  for  nonbusiness  (e.g., 
vacation)  flights,  the  exception  for  expenses  treated  as  compensation  has  been  interpreted  as  not 
limiting  the  company’s  deduction  for  expenses  attributable  to  the  operation  of  the  aircraft  to  the 
amount  of  compensation  reportable  to  its  employees.'^'*’  The  result  of  that  interpretation  is  often 
a  deduction  several  times  larger  than,  the  amount  required  to  be  included  in  income.  Further,  in 
many  cases,  the  individual  including  amounts  attributable  to  personal  travel  in  income  directly 
benefits  from  the  enhanced  deduction,  resulting  in  a  net  deduction  for  the  personal  use  of  the 
company  aircraft. 

The  exceptions  for  expenses  treated  as  compensation  or  otherwise  includible  income 
were  subsequently  modified  in  the  case  of  specified  individuals  such  that  the  exceptions  apply 
only  to  the  extent  of  the  amount  of  expenses  treated  as  compensation  or  includibie  in  income  of 
the  specified  individual. Specified  individuals  are  individuals  who,  with  respect  to  an 
employer  or  other  service  recipient  (or  a  related  party),  are  subject  to  the  requirements  of 


”*  Sec.  274(n)(2)(E). 

Sec.  61(a)(1). 

.140  xreas  1.6 1-2 1(b)(1). 

Treas.  Reg.  sec.  1.6 1-2 1(g)(5). 

Treas.  Reg.  sec.  1.6 1-2 1(b)(6). 

Sutherland  Lumber-Southwest,  Inc.  v.  Commissioner,  1 14  T.C.  197  (2000),  alT d,  255  F.3d  495  (8tli  Cir. 

2001). 

Sec.  274(e)(2)(B)(i).  See  also  Treas.  Reg.  sec.  1.274-9(a). 
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section  16(a)  of  the  Securities  Exchange  Act  of  1934,  or  would  be  subject  to  such  requirements  if 
the  employer  or  service  recipient  (or  related  party)  were  an  issuer  of  equity  securities  referred  to 
in  section  16(a).-^'’^ 

As  a  result,  in  the  case  of  specified  individuals,  no  deduction  is  allowed  with  respect  to 
expenses  for  (1)  a  nonbusiness  activity  generally  considered  to  be  entertainment,  amusement  or 
recreation,  or  (2)  a  facility  {e.g.,  an  airplane)  used  in  connection  with  such  activity  to  the  extent 
that  such  expenses  exceed  the  amount  treated  as  compensation  or  includible  in  income  to  the 
specified  individual.  For  example,  a  company’s  deduction  attributable  to  aircraft  operating  costs 
and  other  expenses  for  a  specified  individual’s  vacation  use  of  a  company  aircraft  is  limited  to 
the  amount  reported  as  compensation  to  the  specified  individual.  However,  in  the  case  of  other 
employees  or  service  providers,  the  company’s  deduction  is  not  limited  to  the  amount  treated  as 
compensation  or  includible  in  income.-^'*^ 

Excludable  fringe  benefits 

Certain  employer-provided  fringe  benefits  are  excluded  from  an  employee’s  gross 
income  and  wages  for  er/tployment  tax  purposes,  including,  but  not  limited  to,  de  minimis 
fringes,  qualified  transpoitatidn  fringes,  and  meals  provided  for  the  “convenience  of  the 
employer.”-^**^  ' 

A  de  minimis  fringe  generally  means  any  property  or  service  the  value  of  which  is 
(taking  into  account  the  frequency  with  which  similar  fringes  are  provided  by  the  employer)  so 
small  as  to  make  accounting  for  it  unreasonable  or  administratively  impracticable,’'’*  and  also 
includes  food  and  beverages  provided  to  employees  through  an  eating  facility  operated  by  the 
employer  that  is  located  on  or  near  the  employer’s  business  premises  and  meets  certain 
requirements.’'*^ 

Qualified  transportation  fringes  include  qualified  parking  (parking  on  or  near  the 
employer’s  business  premises  or  on  or  near  a  location  from  which,  the  employee  commutes  to 


See.  274(e)(2)(B)(ii).  See  also  Treas.  Reg.  see.  1.274-9(b). 

See  Treas.  Reg.  see.  1.274- 10(a)(2). 

Sees.  132(a),  1 19(a),  3121(a)(19)  and  (20),  3231(e)(5)  and  (9),  3306(b)(14)  and  (16),  and  3401(a)(19). 

See.  132(e)(1).  Examples  inelude  oeeasional  personal  use  of  an  employer’s  copying  inaehine, 
occasional  parties  or  meals  for  employees  and  their  guests,  local  telephone  calls,  and  coffee,  douglmiits  and  soft 
drinks.  Treas.  Reg.  sec.  1.132-6(e)(l). 

Sec.  132(e)(2).  Revenue  derived  such  a  facility  must  nonnally  equal  or  exceed  the  direct  operating 
costs  of  tire  facility.  Employees  who  are  entitled,  under  Section  1 19,  to  exclude  tlie  value  of  a  meal  provided  at  such 
a  facility  are  treated  as  having  paid  an  amount  for  the  meal  equal  to  the  direct  operating  costs  of  the  facility 
attributable  to  such  meal. 
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work  by  public  transit),  transit  passes,  vanpool  benefits,  and  qualified  bicycle  commuting 
reimbursements.^^® 

The  value  of  meals  furnished  to  an  employee  or  the  employee’s  spouse  or  dependents  by 
or  on  behalf  of  an  employer  for  the  convenience  of  the  employer  is  excludible  from  the 
employee’s  gross  income,  but  only  if  such  meals  are  provided  on  the  employer’s  business 
premises.^^* 


Description  of  Proposal 

The  proposal  provides  that  no  deduction  is  allowed  with  respect  to  ( 1 )  an  activity 
generally  considered  to  be  entertainment,  amusement  or  recreation,  (2)  membership  dues  with 
respect  to  any  club  organized  for  business,  pleasure,  recreation  or  other  social  purposes,  or  (3)  a 
facility  or  portion  thereof  used  in  connection  with  any  of  the  above  items.  Thus,  the  proposal 
repeals  the  present-law  exception  to  the  deduction  disallowance  for  entertainment,  amusement, 
or  recreation  that  is  directly  related  to  (or,  in  certain  cases,  associated  with)  the  active  conduct  of 
the  taxpayer’s  trade  or  business  (and  the  related  rule  applying  a  50  percent  limit  to  such 
deductions). 

While  taxpayers  may  still  generally  deduct  50perc«nt  of  the  food  and  beverage  expenses 
associated  with  operating  their  trade  or  business  (e.g.,  meals  consumed  by  employees  on  work 
travel),  the  proposal  expands  this  50  percent  limitation  to  expenses  of  the  employer  associated 
with  providing  food  and  beverages  to  employees  through  an  eating  facility  that  meets 
requirements  for  de  minimis  fringes. 

In  addition,  the  proposal  disallows  a  deduction  for  expenses  associated  with  providing 
any  qualified  ti  ansportation  fringe  to  employees  of  the  taxpayer,  and  except  as  necessary  for 
ensuring  the  safety  of  an  employee,  any  expense  incurred  for  providing  transportation  (or  any 
payment  or  reimbursement)  for  commuting  between  the  employee’s  residence  and  place  of 
employment. 


Effective  Date 


The  proposal  applies  to  amounts  paid  or  incurred  after  December  31,  2017. 


See.  1.32(0(1),  (5).  The  qualified  transportation  fringe  exelusions  are  subjeet  to  monthly  limits. 
See.  1.32(0(2). 

See.  119(a). 
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E.  Accounting  Methods 


1.  Certain  special  rult^  &y’ taxable  year  of  inclusion 


Present  Law 


In  general 

A  taxpayer  generally  is  required  to  include  an  item  in  income  no  later  than  the  time  of  its 
actual  or  constructive  receipt,  unless  the  item  properly  is  accounted  for  in  a  different  period 
under  the  taxpayer’s  method  of  accounting.’^^  If  a  taxpayer  has  an  unrestricted  right  to  demand 
the  payment  of  an  amount,  the  taxpayer  is  in  constructive  receipt  of  that  amount  whether  or  not 
the  taxpayer  makes  the  demand  and  actually  receives  the  payment. 

In  general,  for  a  cash  basis  taxpayer,  an  amount  is  included  in  income  when  actually  or 
constructively  received.  For  an  accrual  basis  taxpayer,  an  amount  is  included  in  income  when  all 
the  events  have  occurred  that  fix  the  right  to  receive  such  income  and  the  amount  thereof  can  be 
determined  with  reasonable  accuracy,  unless  an  exception  permits  deferral  or  exclusion.-^^** 

A  number  of  exceptions  that  exist  to  permit  deferral  of  income  relate  to  advance 
payments.  An  advance  payment  is  when  a  taxpayer  receives  payment  before  the  taxpayer 
provides  goods  or  services  to  its  customer.  The  exceptions  often  allow  tax  deferral  to  mirror 
financial  accounting  deferral  (e.g.,  income  is  recognized  as  the  goods  are  provided  or  the 
services  are  performed).^^^ 

Interest  income 


A  taxpayer  generally  must  include  in  gross  income  the  amount  of  interest  received  or 
accrued  within  the  taxable  year  on  indebtedness  held  by  the  taxpayer.-^*^ 


Sec.  451(a). 

See  Treas.  Reg.  sec.  1.451-2. 

See  Treas.  Reg.  sec.  1.451-l(a). 

For  examples  of  provisions  pennitting  deferral  of  advance  payments,  see  Treas.  Reg.  sec.  1.451-5  and 
Rev.  Proc.  2004-34,  2004-1  C.B.  991,  as  modified  and  clarified  by  Rev.  Proc.  201 1-18, 201 1-5  l.R.B.  443,  and  Rev. 
Proc.  2013-29,  2013-33  l.R.B.  141. 

Secs.  6 1  (a)(4)  and  451. 
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Original  issue  discount 


The  holder  of  a  debt  instrument  with  original  issue  discount  (“OID”)  generally  accrues 
and  includes  the  OID  in  gross  inc.Qjrne  as  interest  over  the  term  of  the  instrument,  regardless  of 
when  the  stated  interest  (if  an^|'||^id.-’^’ 


The  amount  of  OID  with  respect  to  a  debfoj^s^^M'is  the  excess  of  the  stated 
redemption  price  at  maturity  over  the  issue  price  f^^fi^^^gaiistrument.-^^*  The  stated 
redemption  price  at  maturity  is  the  sum  of  all  paymMts  pfdvided  by  the  debt  instrument  other 
than  qualified  stated  interest  payments.^^^  The  holder  includes  in  gross  income  an  amount  equal 
to  the  sum  of  the  daily  portions  of  the  OID  for  each  day  during  the  taxable  year  the  holder  held 
such  debt  instrument.  The  daily  portion  is  determined  by  allocating  to  each  day  in  any  accrual 
period  its  ratable  portion  of  the  increase  during  such  accrual  period  in  the  adjusted  issue  price  of 
the  debt  instrument.'^®”  The  adjustment  to  the  issue  price  is  determined  by  multiplying  the 
adjusted  issue  price  {i.e.,  the  issue  price  increased  by  adjustments  prior  to  the  accrual  period)  by 
the  instrument’s  yield  to  maturity,  and  then  subtracting  the  interest  payable  during  the  accrual 
period.  Thus,  to  compute  the  amount  of  OID  and  the  portion  of  OID  allocable  to  a  period,  the 
stated  redemption  price  at  maturity  and  the  term  must  be  known.  Issuers  of  OID  instruments 
accrue  and  deduct  the  amount  of  OID  as  interest  expense  in  the  same  manner  as  the  holder.^®' 


Debt  instruments  subject  to  acceleration 

Special  rules  for  determining  the  amount  of  OID  allocated  to  a  period  apply  to  certain 
instruments  that  may  be  subject  to  prepayment.  If  a  borrower  can  reduce  the  yield  on  a  debt  by 
exercising  a  prepayment  option,  the  OID  rules  assume  that  the  borrower  will  prepay  the  debt.'^®^ 
In  addition,  in  the  case  of  ( 1 )  any  regular  interest  in  a  real  estate  mortgage  investment  conduit 
(“REMIC”)  or  qualified  mortgages  held  by  a  REMIC  or  (2)  any  other  debt  instrument  if 
payments  under  the  instrument  may  be  accelerated  by  reason  of  prepayments  of  other  obligations 
securing  the  instrument,  the  daily  portions  OID  on  such  debt  instruments  are  determined 
by  taking  into  account  an  assumption  regat#S^,;jhe  prepayment  of  principal  for  such 
instruments.^®'^ 


Sec.  1272. 

Sec.  127.1(a)(1). 

Sec.  1273(a)(2)  and  Treas.  Reg.  sec.  1.1273-l(b). 
““  Sec.  1272(a)(1)  and  (3). 

Sec.  163(e). 

Treas.  Reg.  sec.  1.1 272- 1(c)(5). 

Sec.  1272(a)(6). 


UST  001492 


103 


TREAS-1 7-031 3-1-00051 3 


The  Taxpayer  Relief  Act  of  1997^^''  extesded  these  rules  to  any  pool  of  debt  instruments 
the  payments  on  which  may  b^  &es^lerated  by  reason  of  prepayments.^^^  Thus,  if  a  taxpayer 
holds  a  pool  of  credit  card  recsl^^jfes  that  require  interest  to  be  paid  only  if  the  borrowers  do  not 
pay  their  accounts  by  a  specified  ^te  (“grace-period  interest”),  the  taxpayer  is  required  to  accrue 
interest  or  01 D  on  such  pool  based  upon  a  reasonable  assumption  regarding  the  timing  of  the 
payments  of  the  accounts  in  the  pool.  Under  these  rules,  certain  amounts  (other  than  grace- 
period  interest)  related  to  credit  card  transactions,  such  as  late-payment  fees,'^^®  cash-advance 
fees,'^^’  and  interchange  fees,’^*  have  been  determined  to  create  OID  or  increase  the  amount  of 
01 D  on  the  pool  of  credit  card  receivables  to  which  the  amounts  relate.-^^® 


Description  of  Proposal 


The  proposal  revises  the  rules  associated  with  the  recognition  of  income.  Specifically, 
the  proposal  requires  a  taxpayer  to  recognize  income  no  later  than  the  taxable  year  in  which  such 
income  is  taken  into  account  as  income  on  an  applicable  financial  statement™  or  another 
financial  statement  under  rules  specified  by  the  Secretary,  but  provides  an  exception  for  long¬ 
term  contract  income  to  which  section  460  applies.’’ ' 


Pub.  L.No.  105-.HSCC.  1004(a). 

See.  1272(a)(6)(C)(iii). 

Rev.  Proe.  2004-3.3,  2004-1  C.B.  989. 

Rev.  Proe.  2005-47,  2005-2  C.B.  269. 

Capital  One  Financial  Corp.  and  Subsidiaries  v.  Commissioner,  13.3  T.C.  No.  8  (2009);  IRS  Chief 
Notiee  CC-2010-018,  September  27, 2010. 

; '  See  also  Rev.  Proe.  2013-26,  2013-22  I.R.B.  1 160,  for  a  safe  harbor  metliod  of  accounting  for  OID  on  a 

pool  of  credit  card  receivables  for  purposes  of  section  1272(a)(6). 

For  purposes  of  the  proposal,  the  tenn  “applicable  financial  statement”  means:  (A)  a  financial 
statement  which  is  certified  as  being  prepared  in  accordance  with  generally  accepted  accounting  principles  and 
which  is  (i)  a  10-K  (or  successor  fonn),  or  annual  statement  to  shareholders,  required  to  be  filed  by  the  taxpayer 
witli  tlie  United  States  Securities  and  Exchange  Commission  (“SEC”),  (ii)  an  audited  financial  statement  of  the 
taxpayer  which  is  used  for  (I)  credit  purposes,  (II)  reporting  to  shareholders,  partners,  or  otlier  proprietors,  or  to 
beneficiaries,  or  (III)  any  other  substantial  nontax  purpose,  but  only  if  there  is  no  statement  of  the  taxpayer  described 
in  clause  (i),  or  (iii)  filed  by  the  taxpayer  with  any  other  Federal  agency  for  purposes  other  than  Federal  tax 
purposes,  but  only  if  there  is  no  statement  of  the  taxpayer  described  in  clause  (i)  or  (ii);  (B)  a  financial  statement 
which  is  made  on  the  basis  of  international  finapeial  reporting  standards  and  is  filed  by  the  taxpayer  with  an  agency 
of  a  foreign  government  which  is  equivalent  to  the  SEC  and  which  has  reporting  standards  not  less  stringent  tlian  the 
standards  required  by  such  Commission,  buf  only  if  there  is  no  statement  of  the  taxpayer  described  in 
subparagraph  (A);  or  (C)  a  financial  statcmein  filed  . by  ti>o  taxpayer  with  any  other  regulatory  or  governmental  body 
specified  by  the  Secretary,  but  only  if  there  is  no  st&toPSCDt  of  the  taxpayer  described  in  subparagraph  (A)  or  (B). 

For  example,  under  tlie  proposal,  any  unbilled  receivables  for  partially  perfonned  services  must  be 
recognized  to  tlie  extent  tlie  amounts  are  taken  into  income  for  financial  statement  purposes. 
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The  proposal  also  codifies  the  current  deferral  method  of  accounting  for  advance 
payments  for  goods  and  services  provided  by  the  IRS  under  Revenue  Procedure  2004-34.^’^ 

That  is,  the  proposal  allows  taxpayers  to  defer  the  inclusion  of  income  associated  with  certain 
advance  payments  to  the  end  of  the  tax  year  following  the  tax  year  of  receipt  if  such  income  also 
is  deferred  for  financial  statement  purposes.^’^ 

In  addition,  the  proposal  directs  taxpayers  to  apply  the  revenue  recognition  rules  under 
section  45 1  before  applying  the  OID  rules  under  section  1272.  Thus,  for  example,  to  the  extent 
amounts  are  included  in  income  for  financial  statement  purposes  when  received  (e.g.,  late- 
payment  fees,  cash-advance  fees,  or  interchange  fees),  such  amounts  generally  are  includable  in 
income  at  such  time  in  accordance  with  the  general  recognition  principles  under  section  45 1 . 

In  the  case  of  any  taxpayer  required  by  this  proposal  to  change  its  method  of  accounting 
for  its  first  taxable  year  beginning  after  December  3 1 , 201 7,  such  change  is  treated  as  initiated  by 
the  taxpayer  and  jnads  with  the  consent  of  the  Secretary. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017,  and  application 
of  these  rules  is  a  change  in  the  taxpayer’s  method  of  accounting  for  purposes  of  section  481 . 


2004-1  C.B.  991,  as  modified  and  clarified  by  Rev.  Proc.  201 1-18,  201 1-5  I.R.B.  44.3,  and  Rev.  Proc. 
201.3-29,  201.3-.3.3  I.R.B.  141. 

Thus,  Ihc  proposal  is  inlcndcd  to  override  the  exception  in  Treasury  Regulation  section  1.451 -5(c)  for 
invcnloriablc  goods. 
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F.  Business  Credits 


1.  Modification  of  credit  for  clinical  testing  expenses  for  certain  drugs  for  rare  diseases  or 
conditions 


Present  Law 


A  50-percent  business  tax  credit  is  available  for  qualified  clinical  testing  expenses 
incurred  in  the  testing  of  certain  drugs  to  treat  rare  diseases  or  conditions.^’'’  Such  drugs  are 
generally  referred  to  as  "orphan  drugs"  and  the  credit  is  generally  referred  to  as  the  “orphan  drug 
credit.”  Qualified  clinical  testing  expenses  are  costs  incurred  to  test  an  orphan  drug  after  the 
drug  has  been  approved  for  human  testing  by  the  Food  and  Drug  Administration  (“FDA”)  but 
before  the  drug  has  been  approved  for  sale  by  the  FDA.^’^  A  rare  disease  or  condition  is  defined 
as  one  that  (1)  affects  fewer  than  200,000  persons  in  the  United  States,  or  (2)  affects  more  than 
200,000  persons,  but  for  which  there  is  no  reasonable  expectation  that  businesses  could  recoup 
the  costs  of  developing  a  drug  for  such  disease  or  condition  from  sales  in  the  United  States  of  the 

drug  376 

Amounts  included  in  computing  the  credit  under  this  section  are  excluded  from  the 
computation  of  the  research  credit  under  section  41 Deductions  allowed  to  a  taxpayer  are 
reduced  by  an  amount  equal  to  100  percent  of  the  taxpayer’s  orphan  drug  credit  determined  for 
the  taxable  year.^’* 


Description  of  Proposal 


The  proposal  limits  the  orphan  drug  credit  to  50  percent  of  so  much  of  qualified  clinical 
testing  expenses  for  the  taxable  year  as  exceeds  50  percent  of  the  average  qualified  clinical 
testing  expenses  for  the  three  taxable  years  preceding  the  taxable  year  for  which  the  credit  is 
being  determined.  In  the  case  where  there  are  no  qualified  clinical  expenses  during  at  least  one 
of  the  three  preceding  taxable  years,  the  credit  is  equal  to  25  percent  of  qualified  expenses. 
Aggregation  and  other  special  rules  similar  to  those  applicable  to  the  research  credit  apply  where 
there  are  controlled  groups  of  corporations,  estates  and  trusts  claiming  the  credit,  mergers  and 
acquisitions  of  taxpayers,  and  short  taxable  years.  Under  the  proposal,  taxpayers  may  elect  a 
reduced  credit  in  lieu  of  reducing  otherwise  allowable  deductions  in  a  manner  similar  to  the 
research  credit  under  section  280C. 


In  addition,  the  proposal  limits  qualified  expenses  to  the  extent  the  testing 

giving  rise  to  such  expenses  is  related  to  the  use  of  has  previously  been  approved 

'•:*/>  I'!,  ' 

-  i. '  ‘ 

Sec.45C.  ■' 

”5  Scc.45C(b). 


”6  Scc.45C(d). 


”7  See.  45C(c). 


37*  See.  280C(b). 
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under  section  505  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  for  use  in  the  treatment  of  any 
other  disease  or  condition,  if  all  such  diseases  or  conditions  in  the  aggregate  (including  the  rare 
disease  or  condition  with  respect  to  which  the  credit  is  otherwise  being  determined)  affect  more 
than  200,000  persons  in  the  United  States. 

Effective  Date 

The  proposal  applies  to  amounts  paid  or  incurred  in  taxable  years  begaanEttg  after 
December  31,  2017. 

2.  Modification  of  rehabilitation  credit 


Present  Law 


Section  47  provides  a  two-tier  tax  credit  for  rehabilitation  expenditures. 

A  20-percent  credit  is  provided  for  qualified  rehabilitation  expenditures  witii,fe^pect  to  a 
certified  historic  structure.  For  this  purpose,  a  certified  historic  structure  means  any  ttisilding  that 
is  listed  in  the  National  Register,  or  that  is  located  in  a  registered  historic  district  and  is  certified 
by  the  Secretary  of  the  Interior  to  the  Secretary  of  the  Treasury  as  being  of  historic  significance 
to  the  district. 

A  10-percent  credit  is  provided  for  qualified  rehabilitation  expenditures  with  respect  to  a 
qualified  rehabilitated  building,  which  generally  means  a  building  that  was  first  placed  in  service 
before  1936.  A  pre-1936  building  must  meet  requirements  with  respect  to  retention  of  existing 
external  walls  and  internal  structural  framework  of  the  building  in  order  for  expenditures  with 
respect  to  it  to  qualify  for  the  10-percent  credit.  A  building  is  treated  as  having  met  the 
substantial  rehabilitation  requirement  under  the  10-percent  credit  only  if  the  rehabilitation 
expenditures  during  the  24-month  period  selected  by  the  taxpayer  and  ending  within  the  taxable 
year  exceed  the  greater  of  (1)  the  adjusted  basis  of  the  building  (and  its  structural  components), 
or  (2)  $5,000. 

The  provision  requires  the  use  of  straight-line  depreciation  or  the  alternative  depreciation 
system  in  order  for  rehabilitation  expenditures  to  be  treated  as  qualified  under  the  provision. 

Description  of  Proposal 

The  proposal  repeals  the  10-percent  credit  for  pre-1936  buildings.  Under  the  proposai,  a 
10-percent  credit  (not  20-percent)  is  provided  for  qualified  rehabilitation  expenditures  with 
respect  to  a  certified  historic  structure. 


Effective  Date 


The  proposal  applies  to  amounts  paid  or  incurred  after  December  3 1 , 201 7.  A  transition 
rule  provides  that  in  the  case  of  qualified  rehabilitation  expenditures  (for  either  a  certified 
historic  structure  or  a  pre-1936  building),  with  respect  to  any  building  owned  or  leased  by  the 
taxpayer  at  all  times  on  and  after  January  1,  2018,  the  24-month  period  selected  by  the  taxpayer 
(under  section  47(c)(1)(C))  is  to  begin  not  later  than  the  end  of  the  180-day  period  beginning  on 
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the  date  of  the  enactment  of  the  Act,  and  the  amendments  made  by  the  proposal  apply  to  such 
expenditures  paid  or  incurred  after  the  end  of  the  taxable  year  in  which  such  24-month  period 
ends. 

3.  Repeal  of  deduction  for  certain  unused  business  credits 

Present  Law 


The  general  business  credit  (“GBC”)  consists  of  various  individual  tax  credits  allowed 
with  respect  to  certain  qualified  expenditures  and  activities.^’^  In  general,  the  various  individual 
tax  credits  contain  provisions  that  prohibit  “double  benefits,”  either  by  denying  deductions  in  the 
case  of  expenditure-related  credits  or  by  requiring  income  inclusions  in  the  case  of  activity- 
related  credits.  Unused  credits  may  be  carried  back  one  year  and  carried  forward  20  years.-^*® 

Section  196  allows  a  deduction  to  the  extent  that  certain  portions  of  the  GBC  expire 
unused  after  the  end  of  the  carry  forward  period.  In  general,  100  percent  of  the  unused  credit  is 
allowed  as  a  deduction  in  the  taxable  year  after  such  credit  expired.  However,  with  respect  to  the 
investment  credit  determined  under  section  46  (other  than  the  rehabilitation  credit)  and  the 
research  credit  detsnriiaed  under  section  41(a)  (for  a  taxable  year  beginning  before  January  1, 
1990),  sectioTt  196  litijits  the  deduction  to  50  percent  of  such  unused  credits.-^*' 

Description  of  Proposal 

This  proposal  repeals  the  deduction  for  certain  unused  business  credits. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


See.  .^8. 

See.  .39. 

See.  196(d). 
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G.  Banks  and  Financial  Instruments 


1.  Limitation  on  deduction  for  FDIC  premiums 

Ek^ifeait  Law 

Corporations  organized  under  the  laws  of  any  of  the  50  States  (and  the  District  of 
Columbia)  generally  are  subject  to  the  U.S.  corporate  income  tax  on  their  worldwide  taxable 
income.  The  taxable  income  of  a  C  corporation'^*^  generally  comprises  gross  income  less 
allowable  deductions.  A  taxpayer  generally  is  allowed  a  deduction  for  ordinary  and  necessary 
expenses  paid  or  incurred  in  carrying  on  any  trade  or  business.-’*-’ 

Corporations  that  make  a  valid  election  pursuant  to  section  1362  of  subchapter  S  of  the 
Code,  referred  to  as  S  corporations,  generally  are  not  subject  to  corporate-level  income  tax  on  its 
items  of  income  and  loss.  Instead,  an  S  corporation  passes  through  to  shareholders  its  items  of 
income  and  loss.  The  shareholders  separately  take  into  account  their  shares  of  these  items  on 
their  individual  income  tax  returns. 

Banks,  thrifts,  and  credit  unions 

In  general 

Financial  institutions  are  subject  to  the  same  Federal  income  tax  rules  and  rates  as  are 
applied  to  other  corporations  or  entities,  with  specified  exceptions. 

C  corporation  banks  and  thrifts 

A  bank  is  generally  taxed  for  Federal  income  tax  purppi^lE&^l^iiforporation.  For  this 
purpose  a  bank  generally  means  a  corporation,  a  substantial  p^#^;:^^5^ifese  business  is 
receiving  deposits  and  making  loans  and  discounts,  or  exercisi(fe^.di^i^^^;;|duciary  powers.’*"*  A 


Corporations  subject  to  tax  arc  commonly  referred  to  as  C  corporations  aficr  subchaptcr  C  of  the  Code, 
which  sets  forth  corporate  tax  mlcs.  Certain  specialized  entities  that  invest  primarily  in  real  estate  related  assets 
(real  estate  investment  trusts)  or  in  stock  and  securities  (regulated  investment  companies)  and  that  meet  other 
requirements,  generally  including  annual  distribution  of  90  percent  of  their  income,  arc  allowed  to  deduct  their 
distributions  to  shareholders,  thus  generally  paying  little  or  no  corporate-level  tax  dcspitCjjtjyhic^Yi^brli^  subject  to 
subchapterC.  . , Xi i '  '  ' 

Sec.  162(a).  However,  certain  exceptions  apply.  No  deduction  is  allowed  fo^|^|i^^;i£^^^ble 
contribution  or  gift  that  would  be  allowable  as  a  deduction  under  section  1 70  were  it  not 
limitations,  the  dollar  limitations,  or  the  requirements  as  to  the  time  of  payment,  set  fortli  (2)  any 

illegal  bribe,  illegal  kickback,  or  other  illegal  payment;  (3)  certain  lobbying  and  political  expenditures;  (4)  any  fine 
or  similar  penalty  paid  to  a  govermnent  for  the  violation  of  any  law;  (5)  two-thirds  of  treble  damage  payments  under 
the  antitrust  laws;  (6)  certain  foreign  advertising  expenses;  (7)  certain  amounts  paid  or  incurred  by  a  corporation  in 
connection  with  the  reacquisition  of  its  stock  or  of  tlie  stock  of  any  related  person;  or  (8)  certain  applicable 
employee  remuneration. 

Sec.  581.  See  also  Treas.  Reg.  sec.  1.581-l(a). 
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bank  for  this  purpose  generally  includes  domestic  building  and  loan  associations,  mutual  stock  or 
savings  banks,  and  certain  cooperative  banks  that  are  commonjy  referred  to  as  thrifts. 

S  corporation  banks 

A  bank  is  generally  eligible  to  elect  S  corporation  status  under  section  1362,  provided  it 
meets  the  other  requirements  for  making  this  election  and  it  does  not  use  the  reserve  method  of 
accounting  for  bad  debts  as  described  in  section  585.^*^ 

Special  bad  debt  loss  rules  for  small  banks 

Section  166  provides  a  deduction  for  any  debt  that  becomes  worthless  (wholly  or 
partially)  within  a  taxable  year.  The  reserve  method  of  accounting  for  bad  debts,  repealed  in 
1986-^*’  for  most  taxpayers,  is  allowed  under  section  585  for  any  bank  (as  defined  in  section  581) 
other  than  a  large  bank.  For  this  purpose,  a  bank  is  a  large  bank  if,  for  the  taxable  year  (or  for 
any  preceding  taxable  year  after  1986),  the  average  adjusterl  basis  of  all  its  assets  (or  the  assets  of 
the  controlled  group  of  which  it  is  a  member)  exceeds  $500  million.  Deductions  for  reserves  are 
taken  in  lieu  of  a  worthless  debt  deduction  under  section  166.  Accordingly,  a  small  bank  is  able 
to  take  deductions  for  additions  to  a  bad  debt  reserve.  Additions  to  the  reserve  are  determined 
under  an  experience  method  that  generally  looks  to  the  ratio  of  (1)  the  total  bad  debts  sustained 
during  the  taxable  year  and  the  five  preceding  taxable  years  to  (2)  the  sum  of  the  loans 
outstanding  at  the  close  of  such  taxable  years.-^^* 

Credit  unions 


Credit  unions  are  exempt  from  Federal  income  taxation.-^*^  The  exemption  is  based  on 
their  status  as  not-for-profit  mutual  or  cooperative  organizations  (without  capital  stock)  operated 
for  the  benefit  of  their  members,  who  generally  must  share  a  common  bond.  The  definition  of 
common  bond  has  been  expanded  to  permit  greater  use  of  credit  unions.'^^®  While  significant 


While  tlie  general  prineiples  for  deteniiining  the  taxable  income  of  a  corporation  are  applicable  to  a 
mutual  savings  bank,  a  building  and  loan  association,  and  a  cooperative  bank,  there  are  certain  exceptions  and 
special  rules  for  such  institutions.  Treas.  Reg.  sec.  1.581 -2(a). 

Sec.  1-^6 1(b)(2)(A). 

3*’  Tax  Refonn  Act  of  1986,  Pub.  L.  No.  99-514. 

5**  Sec.  585(b)(2). 

Sec.  501(c)(14)(A).  For  a  discussion  of  the  history  of  and  reasons  for  Federal  tax  exemption,  see 
United  States  Department  of  the  Treasury,  Comparing  Credit  Unions  with  Other  Depository  Institutions,  Report 
.^070,  January  15,  2001,  available  at  https://www.trcasury.gov/prcss-ccntcr/prcss- 
rclcascs/Documcnts/rcport.30702.doc. 

Tlie  Credit  Union  Membership  Access  Act,  Pub.  L.  No.  105-219,  allo®^  msJJtiple  common  bond  credit 
unions.  The  legislation  in  part  responds  to  National  Credit  Union  Administration  v'.  First  National  Bank  &  Trust 
Co.,  522  U.S.  479  (1998),  which  interpreted  the  pennissible  membership  of  tax-exempt  credit  unions  narrowly. 
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differences  between  the  rules  under  which  credit  unions  and  banks  operate  have  existed  in  the 
past,  most  of  those  differences  have  disappeared  over  time.^^* 

FDIC  premiums 

The  Federal  Deposit  Insurance  Corporation  (“FDIC”)  provides  deposit  insurance  for 
banks  and  savings  institutions.  To  maintain  its  status  as  an  insured  depository  institution,  a  bank 
must  pay  semiannual  assessments  into  the  deposit  insurance  fund.  Assessments  for  deposit 
insurance  are  treated  as  ordinary  and  necessary  business  expenses.  These  assessments,  also 
known  as  premiums,  are  deductible  once  the  all  events  test  for  the  premium  is  satisfied.'^^^ 

Description  of  Proposal 

No  deduction  is  allowed  for  the  applicable  percentage  of  any  FDIC  premium  paid  or 
incurred  by  the  taxpayer.  For  taxpayers  with  total  consolidated  assets  of  $50  billion  or  more,  the 
applicable  percentage  is  100  percent.  Otherwise,  the  applicable  percentage  is  the  ratio  of  the 
excess  of  total  consolidated  assets  over  $10  billion  to  $40  billion.  For  example,  for  a  taxpayer 
with  total  consolidated  assets  of  $20  billion,  no  deduction  is  allowed  for  25  percent  of  FDIC 
premiums.  The  proposal  does  not  apply  to  taxpayers  with  total  consolidated  assets  (as  of  the 
close  of  the  taxable  year)  that  do  not  exceed  $10  billion. 

FDIC  premium  means  any  assessment  imposed  under  section  7(b)  of  the  Federal  Deposit 
Insurance  Act.-^^^  The  term  total  consolidated  assets  has  the  meaning  given  such  term  under 
section  165  of  the  Dodd-Frank  Wall  Street  Reform  and  Consumer  Protection  Act.'^^'* 

For  purposes  of  determining  a  taxpayer’s  total  consolidated  assets,  members  of  an 
expanded  affiliated  group  are  treated  as  a  single  taxpayer.  An  expanded  affiliated  group  means 
an  affiliated  group  as  defined  in  section  1504(a),  determined  by  substituting  “more  than 
50  percent”  for  “at  least  80  percent”  each  place  it  appears  and  without  regard  to  the  exceptions 
from  the  definition  of  includible  corporation  for  insurance  companies  and  foreign  corporations. 

A  partnership  or  any  other  entity  other  than  a  corporation  is  treated  as  a  member  of  an  expanded 
affiliated  group  if  such  entity  is  controlled  by  members  of  such  group. 


391  Treasury  Dcpanmcnt  has  concluded  that  any  remaining  regulatory  differences  do  not  raise 
competitive  eqtiit)'  concerns  between  credit  unions  and  banks.  United  States  Department  of  the  Treasury, 
Comparing  Credit  Unions  with  Other  Depository  Institutions,  Report  3070,  January  15,  2001,  p.  2,  available  at 
https://www.i(reasuiy.gov/press-center/press-releases/Documents/report30702.doc. 

Technical  Advice  Memorandum  199924060,  March  5,  1999,  and  Rev.  Rul.  80-230,  1980-2  C.B.  169, 

1980. 


12U.S.C.  sec.  1817(b). 
Pub.  L.  No.  111-203. 
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Effective  Date 


The  provision  applies  to  taxable  years  beginning  after  December  3 1,  2017. 

2.  Repeal  of  advance  refunding  bonds 


Present  Law 


Section  103  generally  provides  that  gross  income  does  not  include  interest  received  on 
State  or  local  bonds.  State  and  local  bonds  are  classified  generally  as  either  governmental  bonds 
or  private  activity  bonds.  Governmental  bonds  are  bonds  the  proceeds  of  which  are  primarily 
used  to  finance  governmental  facilities  or  the  debt  is  repaid  with  governmental  funds.  Private 
activity  bonds  are  bonds  in  which  the  State  or  local  government  serves  as  a  conduit  providing 
financing  to  nongovernmental  persons  (e.g.,  private  businesses  or  individuals).^^^  Bonds  issued 
to  finance  the  activities  of  charitable  organizations  described  in  section  501(c)(3)  (“qualified 
501(c)(3)  bonds”)  are  one  type  of  private  activity  bond.  The  exclusion  from  income  for  interest 
on  State  and  local  bonds  only  applies  if  certain  Code  requirements  are  met. 

I  .  i.- 

The  exclusion  fcsf  interest  on  State  and  local  bonds  applies  to  refunding  bonds 

but  there  are  limits  on  ady^ie^¥^^ding  bonds.  A  refunding  bond  is  defined  as  any  bond  used 
to  pay  principal,  intere^^^r^^tfi^tion  price  on  a  prior  bond  issue  (the  refunded  bond). 

Different  rules  apply  to  v^posed  to  advance  refunding  bonds.  A  current  refunding 

occurs  when  the  refunded  bond  is  redeemed  within  90  days  of  issuatj&  f#lhe  refunding  bonds. 
Conversely,  a  bond  is  classified  as  an  advance  refunding  if  it  is  issuef^isiiane  than  90  days  before 
the  redemption  of  the  refunded  bond.-^’^  Proceeds  of  advance  refunding 'fconds  are  generally 
invested  in  an  escrow  account  and  held  until  a  ftiture  date  when  the  refunded  bond  may  be 
redeemed. 

Although  there  is  no  statutory  limitation  on  the  number  of  times  that  tax-exempt  bonds 
may  be  currently  refunded,  the  Code  limits  advance  refundings.  Generally,  governmental  bonds 
and  qualified  501(c)(3)  bonds  may  be  advance  refunded  one  time.^^’  Private  activity  bonds, 
other  than  qualified  501(c)(3)  bonds,  may  not  be  advance  refined# iit  all.-^^*  Furthermore,  in  the 
case  of  an  advance  refunding  bond  that  results  in  interest  savift^  l^.^. ,  a  high  interest  rate  to  low 
interest  rate  refunding),  the  refunded  bond  must  be  redeemed  Ofi  tM  first  call  date  90  days  after 
the  issuance  of  the  refunding  bond  that  results  in  debt  service  savings.’^^^ 


Sec.  141. 

Sec.  149(d)(5). 

Sec.  149(d)(3).  Bonds  issued  before  1986  and  pursuant  to  certain  transition  rules  contained  in  the  Tax 
Rcfomi  Act  of  1 986  may  be  advance  refunded  more  than  one  time  in  certain  cases. 

Sec.  149(d)(2). 

Sec.  149(d)(3)(A)(iii)  and  (B);  Treas.  Reg.  sec.  1.1 49(d)- 1(0(3).  A  “call”  provision  provides  the  issuer 
of  a  bond  with  the  right  to  redeem  the  bond  prior  to  the  stated  maturity. 


UST  001501 


112 


TREAS-1 7-0313-1-000522 


Description  of  Proposal 


The  proposal  repeals  the  exclusion  from  gross  income  for  interest  on  a  bond  issued  to 
advance  refund  another  bond. 


Effective  Date 


The  proposal  applies  to  advance  refunding  bonds  issued  after  December  3 1 , 201 7. 
3.  Cost  basis  of  specified  securities  determined  without  regard  to  identification 


Present  Law 


In  general 


Gain  or  loss  generally  is  recognized  for  Federal  income  tax  purposes  on  realization  of 
that  gain  or  loss  (for  example,  as  the  result  of  sale  of  property).  The  taxpayer’s  gain  or  loss  on  a 
disposition  of  property  is  the  difference  between  the  amount  realized  on  the  sale  and  the 
taxpayer’s  adjusted  basis  in  the  property  disposed  of 

To  compute  adjusted  basis,  a  taxpayer  must  first  determine  the  propect|?'’«  sstis^justed  or 
original  basis  and  then  make  adjustments  prescribed  by  the  Code.'*'^'  The  of 

property  is  its  cost,  except  as  otherwise  prescribed  by  the  Code  (for  example,  in  tire  ease  of 
property  acquired  by  gift  or  bequest  or  in  a  tax-free  exchange).  Once  determined,  the  taxpayer’s 
original  basis  generally  is  adjusted  downward  to  take  account  of  depreciation  or  amortization, 
and  generally  is  adjusted  upward  to  reflect  income  and  gain  inclusions  or  capital  improvements 
with  respect  to  the  property. 

Basis  computation  rules 

If  a  taxpaygS  fe^  acquired  stock  in  a  corporation  on  different  dates  or  at  different  prices 
and  sells  or  transits^  gbme  of  the  shares  of  that  stock,  and  the  lot  from  which  the  stock  is  sold  or 
transferred  is  not  adequately  identified,  the  shares  sold  are  deemed  to  be  drawn  from  the  earliest 
acquired  shares  (the  “first-in-first-out  rule”).''®^  However,  if  a  taxpayer  makes  an  adequate 
identification  (“specific  identification”)  of  shares  of  stock  that  it  sells,  the  shares  pf  stock  treated 
as  sold  are  the  shares  that  have  been  identified.'*^  A  taxpayer  who  owns  shares  itj  airqgulated 
investment  company  (“RIC”)  generally  is  permitted  to  elect,  in  lieu  of  the  specific  identification 


Sec.  1001. 

Sec.  1016. 

Treas.  Reg.  sec.  1.1012-l(c)(l). 
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or  first-in-first-out  methods,  to  determine  the  basis  of  RIC  shares  sold  under  one  of  two  average- 
cost-basis  methods  described  in  Treasury  regulations  (together,  the  “average  basis  method”)/^ 

In  the  case  of  the  sale,  exchange,  or  other  disposition  of  a  specified  security  (defined 
below)  to  which  the  basis  reporting  requirement  described  below  applies,  the  first-in-first-out 
rule,  specific  identification,  and  average  basis  method  conventions  are  applied  on  an  account  by 
account  basis.'*®^  To  facilitate  the  determination  of  the  cost  of  RIC  stock  under  the  average  basis 
method,  RIC  stock  acquired  before  January  1,  2012,  generally  is  treated  as  a  separate  account 
from  RIC  stock  acquired  on  or  after  that  date  unless  the  RIC  (or  a  broker  holding  the  stock  as  a 
nominee)  elects  otherwise  with  respect  to  one  or  more  of  its  stockholdet%  in  which  case  all  the 
RIC  stock  with  respect  to  which  the  election  is  made  is  treated  as  a  single  account  and  the  basis 
reporting  requirement  described  below  applies  to  all  that  stock.'*®*’ 

The  basis  of  stock  acquired  after  December  31, 2010,  in  connection  with  a  dividend 
reinvestment  plan  (“DRP”)  is  determined  under  the  average  basis  method  for  as  long  as  the  stock 
is  held  as  part  of  that  plan.'*®^ 

Basis  reporting 

A  broker  is  required  to  report  to  the  IRS  a  customer’s  adjusted  basis  in  a  covered  security 
that  the  customer  has  sold  and  whether  any  gain  or  loss  from  the  sale  is  long-term  or  short- 
term."*®^ 

A  covered  security  is,  in  general,  any  specified  security  acquired  after  an  applicable  date 
specified  in  the  basis  reporting  rules.  A  specified  security  is  any  share  of  stock  of  a  corporation 
(including  stock  of  a  RIC);  any  note,  bond,  debenture,  or  other  evidence  of  indebtedness;  any 
commodity,  or  contract  or  derivative  with  respect  to  such  commodity,  if  the  Treasury  Secretary 
determines  that  adjusted  basis  reporting  is  appropriate;  and  any  other  financial  instrument  with 
respect  to  which  the  Treasury  Secretary  determines  that  adjusted  basis  reporting  is  appropriate. 

For  purposes  of  satisfying  the  basis  reporting  requirements,  a  broker  must  determine  a 
customer’s  adjusted  basis  in  accordance  with  rules  intended  to  ensure  that  the  broker’s  reported 
adjusted  basis  numbers  are  the  same  numbers  that  customers  must  use  in  filing  their  tax 
returns.'*®® 


Treas.  Reg.  sec.  1.1012-l(e). 

Sec.  1012(c)(1). 

Sec.  1012(c)(2). 

See.  1012(dXI)-  Other  special  rules  apply  to  DRP  stock.  Sec  sec.  1012(d)(2)  and  (.3). 
Sec.  6045(g);  Trs!as.^^g.  sec.  1.6045- 1(d). 

Sec  sec.  6045(g)j:2k  .:v> 
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Description  of  Proposal 


The  proposal  requires  that  the  cost  of  any  specified  security  sold,  exchanged,  or 
otherwise  disposed  of  on  or  after  January  1,.  2018,  be  determined  on  a  first-in  first-out  basis 
except  to  the  extent  the  average  basis  method. is  otherwise  allowed  (as  in  the  case  of  stock  of  a 
RIC). 


The  proposal  includes  several  conforming  amendments,  including  a  rule  restricting  a 
broker’s  basis  reporting  method  to  the  first-in  first-out  method  in  the  case  of  the  sale  of  any  stock 
for  which  the  average  basis  method  is  not  permitted. 

Effective  Date 


The  proposal  applies  to  sales,  exchanges,  and  other  dispositiess^'®fer  December  31,  2017. 
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H.  Compensation 


1.  Nonqualified  deferred  compensation 


In  general  ’.'i'l  : 

CoR^fi^tion  may  be  receivM or  may  be  deferred  to  a  later  time.  The  tax 
treatment  of  deferred  compensation  depends  on  whether  it  is  qualified  (that  is,  eligible  for  tax- 
favored  treatment)'*'”  or  nonqualified  and,  if  nonqualified,  whether  it  is  funded  or  unfunded.  In 
the  case  of  a  funded  nonqualified  deferred  compensation  arrangement,  funded  amounts  are 
included  in  income  when  the  right  to  the  compensation  vests,  that  is,  when  it  is  no  longer  subject 
to  a  substantial  risk  of  forfeiture.'*"  Earnings  after  vesting  may  be  taxed  annually  or  when  paid. 


Under  gerteral  tax  principles,  unfunded  nonqualified  deferred  compensation  generally  is 
not  included  in  income  until  aclitaliy  or  constmctively  received.'*'^  However,  under  statutory 
rules  generally  applicable  to  nonqualified  deferred  compensation  arrangements,  income  inclusion 
is  delayed  until  receipt  only  if  specific  requirements  are  met.  Otherwise,  deferred  amounts  are 
included  in  income  at  vesting,  with  certain  additional  income  taxes.  In  addition,  in  the  case  of 
certain  arrangements,  statutory  rules  require  nonqualified  deferred  compensation  to  be  included 
in  income  at  vesting,  and  depending  on  the  arrangement,  earnings  after  vesting  may  be  taxed 
annually  or  when  paid. 


General  rules  for  nonqualified  deferred  compensation 

In  general 


Various  requirements  apply  to  a  nonqualified  deferred  compensation  plan  in  order  to 
avoid  income  inclusion  at  vesting.'*'^  Absent  a  specific  exception,  these  requirements  apply  in 
addition  to  any  special  rules  for  particular  types  of  nonqualified  deferred  compensation  plans. 


For  a  discussion  of  present  law  relating  to  tax-favored  retirement  plans,  sec  Joint  Committee  on 
Taxation,  Report  to  the  House  Committee  on  fVays  and  Means  on  Present  Law  and  Suggestions  for  Reform 
Submitted  to  the  Tax  Reform  Working  Groups  (JCS-.^-l.^),  May  6,  201.^,  Part  II. I. 

Depending  on  the  funding  vehicle,  the  tax  treatment  of  funded  nonqualified  deferred  compensation  may 
be  governed  by  section  8.1, 402(b),  or  40.1(0).  Similar  treatment  applies  under  a  common  law  doctrine  of  economic 
benefit,  as  applied,  for  example,  in  Sproull  v.  Commissioner,  1 6  T.C.  244  (1951),  aff'd per  curiam,  1 94  F.2d  54 1 
(6tli  Cir.  1952),  and  Rev.  Rul.  60-31,  Situation  4,  1960-1  C.B.  174.  Under  section  404(a)(5),  (b),  and  (d), 
nonqualified  deferred  compensation  is  generally  deductible  by  the  service  recipient  for  the  taxable  year  in  which  the 
amount  is  includible  in  the  service  provider’s  income,  subject  to  any  applicable  limits  on  deductibility. 

■”2  Treas.  Reg.  secs.  1.451-l(a)  and  1.451-2;  Rev.  Rul.  60-31,  1960-1  C.B.  174. 

Section  409 A,  generally  effective  for  amounts  deferred  in  taxable  years  beginning  after  December  31, 
2004.  For  furtlier  discussion  of  tlie  tax  treatment  of  nonqualified  deferred  compensation  before  2005  and  concerns 
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A  nonqualified  deferred  compensation  plan  must  provide  that  compensation  for  services 
performed  during  a  taxable  year  generally  may  be  deferred  at  the  service  provider’s  election  only 
if  the  election  to  defer  is  made  no  later  than  the  close  of  the  preceding  taxable  year  (or  at  such 
other  time  as  provided  in  Treasury  regulations).  In  the  case  of  any  performance-based 
compensation  for  services  performed  over  a  period  of  at  least  1 2  months,  the  election  may  be 
made  no  later  than  six  months  before  the  end  of  the  service  period.  The  time  and  form  of 
distributions  from  the  plan  must  be  specified  at  the  time  of  initial  deferral.  However,  subject  to 
certain  requirements,  a  plan  may  allow  later  changes  in  the  time  and  form  of  distributions. 

Distributions  from  a  nonqualified  deferred  compensation  plan  may  be  allowed  only  upon 
separation  from  service  (as  determined  by  the  Secretary  of  the  Treasury),  death,  a  specified  time 
(or  pursuant  to  a  fixed  schedule),  change  in  control  of  a  corporation  (to  the  extent  provided  by 
the  Secretary  of  the  Treasury),  occurrence  of  an  unforeseeable  emergency,  or  if  the  service 
provider  becomes  disabled.'”'*  A  nonqualified  deferred  compensation  plan  may  not  allow 
distributions  other  than  upon  the  permissible  distribution  events  and,  except  as  provided  in 
regulations  by  the  Secretary  of  the  Treasury,  may  not  permit  acceleration  of  a  distribution. 

If  these  requirements  are  not  met,  all  amounts  deferred  by  a  service  provider  under  the 
plan  are  currently  includible  in  income  to  the  extent  such  amounts  are  not  subject  to  a  substantial 
risk  of  forfeiture  and  not  previously  included  in  gross  income.'**^  For  this  purpose,  a  person’s 
rights  to  compensation  are  subject  to  a  substantial  risk  of  forfeiture  if  the  rights  are  conditioned 
on  the  future  performance  of  substantial  services  by  any  person  or  the  occurrence  of  a  condition 
related  to  a  purpose  of  the  compensation,  provided  that  the  possibility  of  forfeiture  is  substantial. 
A  condition  imposed  on  the  right  to  compensation  may  constitute  a  substantial  risk  of  forfeiture 


that  led  to  the  enaetment  of  seetion  409A,  see  Joint  Committee  on  Taxation,  General  Explanation  of  Tax  Legislation 
Enacted  in  the  108th  Congress  (JCS-5-05),  May  2005. 

Under  a  speeial  rule,  when  a  “speeified  employee”  separates  from  serviee,  distributions  may  not  be 
made  earlier  than  six  months  after  the  date  of  the  separation  from  service  or,  if  earlier,  the  date  of  the  employee’s 
death.  Specified  employees  arc  key  employees  (as  defined  in  section  41 6(i))  of  publicly-traded  corporations  and 
generally  include  officers  (limited  to  50  employees)  having  annual  compensation  greater  than  $175,000  (for  2017), 
five-percent  owners,  and  one-percent  owners  having  annual  compensation  from  the  employer  greater  than  $150,000. 

In  the  case  of  an  employee,  under  section  .'1401(a),  the  amount  included  in  income  constitutes  wages 
subject  to  income  tax  withholding.  In  addition  to  current  income  inclusion,  an  interest  factor  tax  at  the  rate 
applicable  to  underpayments  of  tax  plus  one  percentage  point  is  imposed  on  the  underpayments  that  would  have 
occurred  had  the  compensation  been  includible  in  income  when  first  deferred,  or,  if  later,  when  not  sub  ject  to  a 
substantial  risk  of  forfeiture.  The  amount  required  to  be  included  in  income  is  also  subject  to  a  20-percent  additional 
tax.  Under  section  409 A(b),  current  income  inclusion,  interest,  and  a  20-percent  additional  tax  may  also  result  from 
certain  arrangements  involving  offshore  assets  set  aside  to  fund  nonqualified  deferred  compensation  (regardless  of 
whetlier  the  assets  are  available  to  satisfy  claims  of  the  general  creditors  of  tlie  service  recipient),  the  restriction  of 
assets  to  provide  nonqualified  deferred  compensation  in  connection  with  a  change  in  tlie  employer’s  financial  health, 
or  assets  set  aside  to  provide  nonqualified  deferred  compensation  during  a  period  when  the  employer  (or  controlled 
group  member)  maintains  an  underfunded  defined  benefit  plan. 
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even  if  the  imposition  of  the  condition  was  intended  in  whole  or  in  part  to  defer  taxation  of  the 
compensation  to  the  service  provider/*^ 

Definition  of  nonqualified  deferred  compensation  plan 

A  nonqualified  deferred  compensation  plan  subject  to  these  rules  generally  includes  any 
plan,  agreement  or  arrangement  (including  an  agreement  or  arrangement  that  includes  one 
person)  that  provides  for  the  deferral  of  compensation  (including  actual  or  notional  income  on 
deferred  compensation),  other  than  a  qualified  employer  plan,  or  any  bona  fide  vacation  leave, 
sick  leave,  compensatory  time,  disability  pay,  or  death  benefit  plan."”  A  qualified  employer 
plan  for  this  purpose  means  a  qualified  retirement  plan,  a  tax-deferred  annuity  plan,  a  simplified 
employee  pension  plan,  a  simple  retirement  account  plan,  an  eligible  deferred  compensation  plan 
of  a  tax-exempt  or  State  or  local  government  employer,  a  plan  established  before  June  25,  1959, 
and  funded  only  by  employee  contributions,  or  a  qualified  governmental  excess  benefit 
arrangement."’^ 

Under  Treasury  regulations,  certain  other  types  of  arrangements  are  not  considered  a 
deferral  of  compensation  and  thus  are  not  subject  to  these  rules."”  For  example,  an  exception 
applies  to  amounts  that  are  not  deferred  beyond  a  short  period  of  time  after  the  amount  is  no 
longer  subject  to  a  substantial  risk  of  forfeiture  (referred  to  as  a  “short-term  deferral”)."^®  Under 
this  exception.,  a  deferral  of  compensation  generally  does  not  occur  if  the  service  provider 
actually  or  coastmctively  receives  the  amount  on  or  before  the  last  day  of  the  applicable  two  and 
one>"half  month  period.  The  applicable  two  and  one-half  month  period  is  the  period  ending  on 
the  later  of  the  15"’  day  of  the  third  month  following  the  end  of:  (1 )  the  service  provider’s  first 
taxable  year  in  which  the  right  to  the  payment  is  no  longer  subject  to  a  substantial  risk  of 
forfeiture;  or  (2)  the  service  recipient’s  first  taxable  year  in  which  the  right  to  the  payment  is  no 
longer  subject  to  a  substantial  risk  of  forfeiture. 

In  addition.  Treasury  regulations  provide  an  exception  for  certain  separation  pay 
(severance)  arrangements.  This  exception  applies  to  sqiaration  pay  pursuant  to  a  window 
program,  or  separation  pay  provided  upon  an  involuntary  separation  from  service  (as  defined) 
that  meets  certain  requirements  as  to  amount  and  timing  of  payment.  The  amount  cannot  exceed 
twice  the  service  provider’s  annualized  compensation  in  the  preceding  taxable  year  (or  if  less, 
twice  the  section  401(a)(17)  limit  in  effect  for  the  year  in  which  the  separation  from  service 
occurs);  and  the  plan  must  require  this  amount  to  be  paid  no  later  than  the  end  of  the  second 


Sec.  409A(d)(4)  and  Treas.  Reg.  sec.  1.409A-l(d).  Tlie  Secretary  of  the  Treasury  is  authorized  to 
prescribe  such  regulations  as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  of  section  409A. 

Sec.  409A(d)(l). 

Secs.  4()l(a),  403(a)  and  (b),  408(k)  and  (p),  457(b),  501(c)(18),  and  415(m). 

For  a  discussion  of  intended  exceptions  for  certain  arrangements,  see  Conference  Report  to  accompany 
H.R.  4520,  the  American  Jobs  Creation  Act  of  2004,  H.R.  Rep.  No.  108-755,  October  7,  2004,  p.  735. 

Treas.  Reg.  sec.  1.409 A- 1(b)(4). 
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taxable  year  following  the  end  of  the  service  provider’s  taxable  year  in  which  the  separation 
from  service  occurred.'*^* 

Treasury  regulations  also  provide  exceptions  for  certain  stock  options  and  stock 
appreciation  rights  (“SARs”)  with  respect  to  service  recipient  stock,  referred  to  collectively  as 
“stock  rights.”'*^^  In  general,  under  the  regulations,  a  stock  option  or  SAR  does  not  provide  for 
the  deferral  of  compensation  if  the  exercise  price  of  the  stock  option  or  SAR  cannot  be  less  than 
the  fair  market  value,  on  the  date  the  option  or  SAR  is  granted,  of  the  stock  subject  to  the  option 
or  SAR  and  the  stock  right  does  not  otherwise  include  a  deferral  feature.  Similar  exceptions 
apply  to  arrangements  involving  mutual  company  units  and  partnership  interests.  Exceptions 
apply  also  for  incentive  stock  options  and  options  under  an  employee  stock  purchase  plan 
(“statutory  options”).'’^'* 

Additional  rules 


Under  Treasury  regulations,  the  term  “service  provider”  includes  an  individual  or  any  of 
specified  entities  for  any  taxable  year  for  which  the  individual  or  entity  accounts  for  income 
from  the  performance  of  services  under  the  cash  receipts  and  disbursements  method  of 
accounting.'*^'*  The  relevant  entities  are  a  corporation,  an  S  corporation,  a  partnership,  a  personal 
service  corporation,  a  noncorporate  entity  that  would  be  a  personal  service  corporation  if  it  were 
a  corporation,  a  qualified  personal  service  corporation,  and  a  noncorporate  entity  that  would  be  a 
qualified  personal  service  corporation  if  it  were  a  corporation.  However,  an  exception  applies 
for  a  service  provider  engaged  in  the  trade  or  business  of  providing  services  (other  than  as  an 
employee  or  director  of  a  corporation  or  in  a  similar  position  in  the  case  of  an  entity  that  is  not  a 
corporation)  if  the  service  provider  provides  significant  services  to  at  least  two  service  recipients 
that  are  not  related  to  each  other  or  the  service  provider.  This  exception  does  not  apply  to  the 
extent  the  service  provider  provides  management  services,  that  is,  services  involving  the  actual 
or  de  facto  direction  or  control  of  the  financial  or  operational  aspects  of  a  trade  or  business  of  the 
service  recipient,  or  investment  management  or  advisory  services  provided  to  a  service  recipient 
whose  primary  trade  or  business  includes  the  investment  of  financial  assets  (including  real  estate 
investments),  such  as  a  hedge  fund  or  real  estate  investment  trust. 


Treas.  Reg.  sec.  1.409A-l(b)(9)(iii). 

Treas.  Reg.  sec.  1.409A-l(b)(5).  A  SAR  is  a  right  to  compensation  based  on  the  appreciation  in  value 
of  a  specified  number  of  shares  of  stock  occurring  between  the  date  of  grant  and  the  date  of  exercise  of  the  right.  In 
the  case  of  a  SAR,  the  exercise  price  is  the  amount  subtracted  from  the  fair  market  value  of  the  stock  on  the  date  the 
SAR  is  exercised  to  detemiine  the  appreciation  in  value  since  tlie  date  of  grant. 

Secs.  421-424. 

Treas.  Reg.  sec.  1.409A-l{f). 
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Nonqualified  deferred  compensation  of  State  or  local  government  or  tax-exempt  employers 


Special  rules  apply  to  “eli]^l)le'*^^”  and  “ineligible”  deferred  compensation  plans  of  State 
and  local  government  and  tax-ejcempt  employers.'*^^ 

Amounts  deferred  under  an  eligible  deferred  compensatsatu  plan,  generally  are  not 
included  in  income  until  received.  In  order  for  a  plan  to  be  an  ejjgiblo  pto,  the  plan  mus.t  limit 
deferrals  to  a  dollar  amount  ($18,000  for  2017,  plus  an  additioMi  “dsteb.'-up”  amount  for  03def 
participants)  or,  if  less,  the  participant’s  includible  compensation.  Tfie  plan  must  also  meet 
various  other  requirements. 

In  the  case  of  an  ineligible  deferred  compensation  plan  (that  is,  a  plan  that  does  not  meet 
the  requirements  to  be  an  eligible  plan),  deferred  amounts  are  treated  as  nonqualified  deferred 
compensation  and  includible  in  income  for  the  first  taxable  year  in  which  there  is  no  substantial 
risk  of  forfeiture  of  the  rights  to  such  compensation,  even  though  the  plan  is  unfunded.  For  this 
purpose,  a  person’s  rights  to  compensation  are  subject  to  a  substantial  risk  of  forfeiture  if  the 
rights  are  conditioned  on  the  future  performance  of  substantial  services  by  any  individual.'*^’ 
Earnings  post  vesting  are  generally  taxed  when  paid. 

Certain  plans  are  excluded  from  being  treated  as  deferred  compensation,  including  bona 
fide  vacation  leave,  sick  leave,  compensatory  time,  severance  pay,  disability  pay,  and  death 
benefits.'*’^ 

Nonqualified  deferred  compensation  from  certain  tax  parties 

In  general 

Under  special  rules,  any  compensation  deferred  under  a  nonqualified  deferred 
compensation  plan  of  a  nonqualified  entity  is  generally  includible  in  income  by  the  service 
provider  when  there  is  no  substantial  risk  of  forfeiture  of  the  service  provider’s  rights  to  such 
compensation,  regardless  of  the  method  of  accounting  used  by  the  service  provider.'*’^  For  this 
purpose,  a  |?Ktdder’s  rights  to  compensation  are  subject  to  a  substantial  risk  of  forfeiture 


Saisjff  pf  the  nilcs  for  eligible  deferred  eompensation  plans  are  quite  different  for  plans  of  Stale 
or  loeal  govtsOTesei'SE’^lf^rers  and  plans  of  tax-exempt  employers.  In  pariieular,  an  eligible  deferred  compensation 
plan  of  a  State  0*16*4  government  is  a  tax-favored,  funded  arrangement,  similar  to  a  qualified  defined  contribution 
plan,  whereas  an  eligible  deferred  compensation  plan  of  a  tax-exempt  employer  must  be  unfunded.  These  rules  in 
effect  limit  the  amount  of  unfunded  nonqualified  deferred  compensation  that  can  be  provided  on  a  tax-deferred  basis 
by  a  tax-exempt  employer. 

426  457^  which  also  contains  exceptions  for  various  arrangements. 

'•2’  Sec.  457(0(3)(B). 

'•2*  Sec.457(e)(ll)(A). 

Section  457A,  generally  effective  for  deferred  amounts  attributable  to  services  perfonned  after 
December  3 1,2008. 
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only  if  the  rights  are  conditioned  on  the  future  performance  of  substantial  services  by  any 
individual.'*^®  A  condition  related  to  a  purpose  of  the  compensation  (other  than  future 
performance  of  substantial  serv  ices)  does  not  result  in  a  substantial  risk  of  forfeiture. 

If  the  amount  of  any  deferred  compensation  is  not  determinable  at  the  time  the 
compensation  is  otherwise  includible  in  income,  the  compensation  is  includible  when  the  amount 
becomes  determinable.  In  that  case,  the  income  tax  attributable  to  the  compensation  includible 
in  income  is  increased  by  the  sum  of  (1)  an  interest  charge,  and  (2)  an  amount  equal  to 
20  percent  of  the  includible  compensation.  The  interest  charge  is  equal  to  the  interest  at  the  rate 
applicable  to  underpayments  of  tax  plus  one  percentage  point  imposed  on  the  underpayments 
that  would  have  occurred  had  the  compensation  been  includible  in  income  when  first  deferred,  or 
if  later,  when  not  subject  to  a  substantial  risk  of  forfeiture. 

Nonqualified  entity 

The  term  “nonqualified  entity”  includes  certain  foreign  corporations  and  certain 
partnerships  (either  domestic  or  foreign).  A  foreign  corporation  is  a  nonqualified  entity  unless 
substantially  all  of  its  income  is  effectively  connected  with  the  conduct  of  a  U.S.  trade  or 
business  or  is  subject  to  a  comprehensive  foreign  income  tax.  A  partnership  is  a  nonqualified 
entity  unless  substantially  all  of  its  income  is  allocated  to  persons  other  than  foreign  persons  with 
respect  to  whom  such  income  is  not  subject  to  a  comprehensive  foreign  income  tax  and 
organizations  exempt  from  U.S.  income  tax. 

The  term  comprehensive  foreign  income  tax  means  with  respect  to  a  foreign  person,  the 
income  tax  of  a  foreign  country  if  (1)  the  person  is  eligible  for  the  benefits  of  a  comprehensive 
income  tax  treaty  between  the  foreign  country  and  the  United  States,  or  (2)  the  person 
demonstrates  to  the  satisfaction  of  the  Secretary  of  the  Treasury  that  the  foreign  country  has  a 
comprehensive  income  tax. 

Nonqualified  deferred  compensation 

For  purposes  of  these  special  rules,  the  term  “nonqualified  deferred  compensation  plan” 
is  generally  defined  in  the  same  manner  as  under  the  general  rules  for  nonqualified  deferred 
compensation  (and  includes  any  agreement  or  arrangement,  as  well  as  actual  or  notional  income 
on  deferred  compensation)  with  certain  modifications. 

Nonqualified  deferred  compensation  includes  any  plan  that  provides  a  right  to 
compensation  based  on  the  appreciation  in  value  of  a  specified  number  of  equity  units  of  the 


Under  section  457A(d)(l)(B),  to  tlie  extent  provided  in  regulations,  if  compensation  is  detennined 
solely  by  reference  to  tlie  amount  of  gain  recognized  on  the  disposition  of  an  investment  asset,  tlie  compensation  is 
treated  as  subject  to  a  substantial  risk  of  forfeiture  until  tlie  date  of  such  disposition.  No  regulations  or  otlier 
guidance  applying  this  rule  has  been  issued. 
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service  recipient.'*'^*  However,  IRS  guidance  provides  some  under  the 

guidance,  a  stock  option  is  not  treated  as  nonqualified  deferred  ^ulfUMiadt^f^^islbiirpose  if 
the  exercise  price  of  the  stock  option  cannot  be  less  than  the  fait  itssiie*  vaSifij-mt  date  the 
option  is  granted,  of  the  stock  subject  to  the  option  and  the  opIioH  doS&'dtrf  dlKBfwise  Mclude  a 
deferral  feature.  A  similar  exception  applies  to  arrangements  involving  the  right  to  purchase  an 
equity  interest  in  a  noncorporate  entity.  Exceptions  apply  also  for  statutory  options.  Finally,  an 
exception  applies  for  a  SAR  if  the  exercise  price  of  the  SAR  cannot  be  less  than  the  fair  market 
Tdlae,  on  the  date  the  SAR  is  granted,  of  the  stock  subject  to  the  SAR  and  the  SAR  does  not 
otherwise  include  a  deferral  feature,  but  only  if  the  SAR  by  its  terms  at  all  times  must  be  settled 
in  service  recipient  stock  and  is  settled  in  service  recipient  stock. 

A  special  “short-term  deferral”  exception  applies,  under  which  compensation  is  not 
treated  as  deferred  if  the  service  provider  receives  payment  of  the  compensation  not  later  than 
1 2  months  after  the  end  of  the  taxable  year  of  the  service  recipient  during  which  the  right  to  the 
payment  of  such  compensation  is  no  longer  subject  to  a  substantial  risk  of  forfeiture  (within  the 
meaning  of  the  special  rules). 


Description  of  Proposal 


In  general 

Under  the  proposal,  any  compensation  deferred  under  a  nonqualified  deferred 
compensation  plan  is  includible  in  the  gross  income  of  the  service  provider  when  there  is  no 
substantial  risk  of  forfeiture  of  the  service  provider’s  rights  to  such  compensation.  For  this 
purpose,  the  rights  of  a  service  provider  to  compensation  are  treated  as  subject  to  a  substantial 
risk  of  forfeiture  only  if  the  rights  are  conditioned  on  the  future  performance  of  substantial 
services  by  any  individual.  Under  the  proposal,  a  condition  related  to  a  purpose  of  the 
compensation  other  than  the  future  performance  of  substantial  services  (such  as  a  condition 
based  on  achieving  a  specified  performance  goal  or  a  condition  intended  in  whole  or  in  part  to 
defer  taxation)  does  not  create  a  substantial  risk  of  forfeiture,  regardless  of  whether  the 
possibility  of  forfeiture  is  substantial.  In  addition,  a  covenant  not  to  compete  does  not  create  a 
substantial  risk  of  forfeiture. 

The  proposal  applies  without  regard  to  the  method  of  accounting  of  the  service  provider. 
Because  of  the  definition  of  substantial  risk  of  forfeiture  under  the  proposal,  a  taxpayer  using 
either  the  cash  method  of  accounting  or  the  accrual  method  of  accounting  may  be  required  to 
include  deferred  compensation  in  income  earlier  than  the  method  of  accounting  would  otherwise 
require. 


Sec.  457A(d)(3)(A).  The  Secretary  of  the  Treasury  is  autliorized  to  prescribe  such  regulations  as  may 
be  necessary  or  appropriate  to  carry  out  the  purposes  of  section  457A. 

Notice  2009-8,  2009-1  C.B.  .347,  A-2(b).  For  a  discussion  of  intended  exceptions  for  certain 
arrangements,  sec  Committee  on  Ways  and  Means  Report  to  accompany  H.R.  6049,  the  Renewable  Energy  and  Job 
Creation  Act  of  2008,  H.R.  Rep.  No.  110-658,  May  20,  2008,  pp.  195-196. 
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Nothing  under  the  proposal  is  to  be  construed  to  prevent  the  inclusion  of  amounts  in 
income  under  any  other  income  tax  provision  or  any  other  rule  of  law  earlier  than  the  time 
provided  in  the  proposal.  Any  amount  included  in  income  under  the  proposal  is  not  required  to 
be  included  in  income  under  any  other  income  tax  provision  or  any  other  rule  of  law  later  than 
the  time  provided  under  the  proposal. 

Nonqualified  deferred  compensation 

For  purposes  of  the  proposal,  the  term  “nonqualified  deferred  compensation  plan”  means 
any  plan  that  provides  for  the  deferral  of  compensation,  other  than  a  qualified  employer  plan,  a 
bona  fide  vacation  leave,  sick  leave,  compensatory  time,  disability  pay  or  death  benefit  plan,  and 
any  other  plan  or  arrangement  designated  by  the  Secretary  of  the  Treasury  consistent  with  the 
purposes  of  the  proposal.  The  Secretary  shall  not  provide  an  exception  for  severance  plans,  bona 
fide  or  otherwise,  in  regulations  or  other  guidance.  A  qualified  employer  plan  for  this  purpose 
means  a  qualified  retirement  plan,  a  tax-deferred  annuity  plan,  a  simplified  employee  pension 
plan,  a  simple  retirement  account  plan,  an  eligible  deferred  compensation  plan  of  a  State  or  local 
government  employer,  or  a  plan  established  before  June  25,  1959,  and  funded  only  by  employee 
contributions. 

In  addition,  a  nonqualified  deferred  compensation  plan  for  purposes  of  the  proposal 
specifically  includes  any  plan  that  provides  a  right  to  compensation  based  on  the  value  of,  or  the 
appreciation  in  value  of,  a  specified  number  of  equity  units  of  the  service  recipient.  Such  a 
compensation  right  does  not  fail  to  provide  for  the  deferral  of  compensation  merely  because  the 
compensation  is  to  be  paid  in  cash  or  by  the  transfer  of  equity.  The  proposal  applies  to  all  stock 
options  and  SARs  (and  similar  arrangements  involving  noncorporate  entities),  regardless  of  how 
the  exercise  price  compares  to  the  value  of  the  related  stock  on  the  date  the  option  or  SAR  is 
granted.  It  is  intended  that  no  exceptions  are  to  be  provided  in  regulations  or  other  administrative 
guidance.  However,  it  is  intended  that  statutory  options  are  not  considered  nonqualified  deferred 
compensation  for  purposes  of  the  proposal.  An  exception  is  provided  for  that  portion  of  a  plan 
consisting  of  a  transfer  of  property  described  in  section  83  (other  than  nonstatutory  stock 
options),  or  a  trust  to  which  section  402(b)  applies,  or  relating  to  statutory  options  under  section 
422  or  423  for  which  there  is  no  disquali^iig  digposiliba. 

For  purposes  of  the  proposal,  a  piai-  Insluttes  any^  agresment  or  arrangement,  including  an 
agreement  or  arrangement  that  includes  person!.,  In  adpitipn,  references  to  deferred 
compensation  are  treated  as  including  r«fCTen.ces  to  ihcbtne  (whether  actual  or  notional) 
attributable  to  deferred  compensation,  of  iiuireae.  BoweyST  compensation  is  not  treated  as 
deferred  for  purposes  of  the  proposal  h'  lhejssrticfeprfnidiler'Teceives  payment  of  the 
compensation  not  later  than  two  and  riKs-iialf  inonUta after  jtli?  end  of  the  service  recipient’s  or 
service  provider’s  taxable  year,  whidJi^ver  is  Jeter,  dutbig  wirjch  the  right  to  the  payment  of  such 
compensation  is  no  longer  subject  to  a  substantial  risk  of  forfeiture  (within  the  meaning  of  the 
proposal). 

Additional  rules 


The  Secretary  of  Treasury  is  directed  to  prescribe  such  regulations  as  may  be  necessary 
or  appropriate  to  carry  out  the  purposes  of  the  proposal,  including  regulations  disregarding  a 
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substantial  risk  of  forfeiture  in  cases  where  necessary  to  carry  out  the  purposes  of  the  proposal. 
Except  as  provided  by  the  Secretary  of  the  Treasury,  for  purposes  of  the  proposal,  rules  similar  to 
the  controlled  group  rules  for  qualified  retirement  plans  apply 

Under  the  proposal,  the  present-law  general  rules  for  nonqualified  deferred  compensation 
and  the  present-law  rules  for  nonqualified  deferred  compensation  from  certain  tax  indifferent 
parties  are  repealed.  In  addition,  the  present-law  rules  for  eligible  and  ineli^Sjk  deferred 
compensation  plans  of  tax-exempt  employers  and  for  ineligible  deferred  compcsasation  plans  of 
State  and  local  governments  do  not  apply  with  respect  to  deferred  amounts  attributable  to 
services  performed  after  December  31,  2017. 

In  addition,  the  proposal  applies  income  tax  reporting  and  withholding,  as  applicable,  to 
amounts  required  to  be  included  in  gross  income  of  employees  and  other  service  providers, 
including  nonresident  aliens  subject  to  U,S,  taxado®, 

■Effecdve  Date 

The  proposal  generally  applies  to  amourits  attributable  to  services  performed  after 
December  3 1,  2017.  In  the  case  of  any  deferred  compensation  amount  to  which  the  proposal 
does  not  otherwise  apply  solely  by  reason  of  site  fact  that  the  amount  is  attributable  to  services 
performed  before  January  1,  2018,  to  &e  esteat  such  amount  is  not  includible  in  gross  income  in 
a  taxable  year  beginning  before  2027,  stich  artibuni  is  includible  in  income  in  the  later  of  ( 1 )  the 
last  taxable  year  before  2027,  or  (2)  the  taxable  year  in  which  there  is  no  substantial  risk  of 
forfeiture  of  the  rights  to  such  compensation  (determined  in  the  same  manner  as  determined 
under  the  proposal).  Earnings  on  deferred  amounts  attributable  to  services  performed  before 
January  1,  2018,  are  subject  to  the  proposal  only  to  the  extent  that  the  amounts  to  which  the 
earnings  ars;, attributable  are  subject  to  the  proposal. 

Th^  ^ifeefetary  of  the  Treasury  is  directed  to  issue  guidance,  no  later  than  120  days  after 
enactment  of  the  proposal,  providing  a  limited  period  of  time  during  which  a  nonqualified 
deferred  compensation  arrangement  attributable  to  services  performed  on  or  before 
December  31,  2017,  may,  without  violating  the  general  rules  for  nonqualified  deferred 
compensation,  be  amended  to  conform  the  date  of  distribution  to  the  service  provider  to  the  date 
amounts  are  required  to  be  included  in  income  under  the  proposal.  If  the  service  provider- 
taxpayer  is  also  a  service  recipient  and  maintains  one  or  more  nonqualified  deferred 
compensation  arrangements  for  its  service  providers  under  which  any  amount  is  attributable  to 
services  performed  on  or  before  December  3 1 , 20 1 7,  the  guidance  is  to  permit  any  such 
arrangement  to  be  amended  to  conform  the  dates  of  distribution  under  that  arrangement  to  the 
date  amounts  are  required  to  be  included  in  the  income  of  the  taxpayer.  An  amendment  to  a 
nonqualified  deferred  compensation  arrangement  made  pursuant  to  the  guidance  is  not  to  be 
treated  as  a  material  modification  of  the  arrangement  for  purposes  of  the  general  rules  for 
nonqualified  deferred  compensation. 


See.  414(b)  and  (c). 
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2.  Modification  of  limitation  on  excessive  employee  remuneration 


Present  Law 


In  general 

An  employer  generally  may  deduct  reasonable  compensation  for  personal  services  as  an 
ordinary  and  necessary  business  expense.  Section  1 62(m)  provides  an  explicit  limitation  on  the 
deductibility  of  compensation  expenses  in  the  case  of  publicly  traded  corporatCr  employers.  The 
otherwise  allowable  deduction  for  compensation  paid  or  accrued  witl\  respect  to  a  covered 
employee  of  a  publicly  held  corporation'’-^'*  is  limited  to  no  more  than  $l  million  per  year.'*-^^  The 
dedubtlsp  limitation  applies  when  the  deduction  would  otherwise  be  taken. 

Covered  employees  '  v'ji.'i,  I' 

Section  162(m)  #fi|ti^;a.^i'ered  employee  as  (1)  the  chief  executive  officer  of  tJlxa 
corporation  (or  an  indivlfip^l  in  such  capacity)  as  of  the  close  of  the  taxable  year  and 
(2)  the  four  most  highly  corap^sated  officers'’-^^  for  the  taxable  year  (other  than  the  chief 
executive  officer).  Treasury  regulations  under  section  162(m)  provide  that  whether  an  employee 
is  the  chief  executive  officer  or  among  the  four  most  highly  compensated  officers  should  be 
determined  pursuant  to  the  executive  compensation  disclosure  rules  promulgated  under  the 
Securities  Exchange  Act  of  1934  (“Exchange  Act”). 

In  2006,  the  Securities  and  Exchange  Commission  amended  certain  rules  relating  to 
executive  compensation,  including  which  officers’  compensation  must  be  disclosed  under  the 
Exchange  Act.  Under  the  new  rules,  such  officers  are  (1)  the  principal  executive  officer  (or  an 
individual  acting  in  such  capacity),  (2)  the  principal  financial  officer  (or  an  individual  acting  in 
such  capacity),  and  (3)  the  three  most  highly  compensated  officers,'’-^^  other  than  the  principal 
executive  officer  or  principal  financial  officer. 

In  response  to  the  Securities  and  Exchange  Commission’s  new  disclosure  rules,  the 
Internal  Revenue  Service  issued  updated  guidance  on  identifying  which  employees  are  covered 
by  section  162(m).''^^  The  new  guidance  provides  that  “covered  employee”  means  any  employee 
who  is  (1)  the  principal  executive  officer  (or  an  individual  acting  in  such  capacity)  defined  in 


A  corporation  is  treated  as  publicly  held  if  it  has  a  class  of  common  equity  securities  that  is  required  to 
be  registered  under  section  12  of  the  Securities  Exchange  Act  of  1934. 

Sec.  162(m).  This  deduction  limitation  applies  for  purposes  of  the  regular  income  tax  and  the 
alternative  minimum  tax. 

Such  officers  must  also  be  employees  whose  total  compensation  is  required  to  be  reported  to 
shareholders  under  the  Securities  Exehange  Act  of  1934. 

Such  officers  must  also  be  employees  whose  total  compensation  is  required  to  be  reported  to 
shareholders  under  the  Securities  Exchange  Act  of  1934. 

Notice  2007-49,  2007-25  I.R.B.  1429. 
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reference  to  the  Exchange  Act,  or  (2)  among  the  three  most  highly  compensated  officers"*^^  for 
the  taxable  year  (other  than  the  principal  executive  officer),  again  defined  by  reference  to  the 
Exchange  Act.  Thus,  under  current  guidance,  only  four  employees  are  covered  under 
section  1 62(m)  for  any  taxable  year.  Under  Treasury  regulations,  the  requirement  that  the 
individual  meet  the  criteria  as  of  the  last  day  of  the  taxable  year  applies  to  both  the  principal 
executive  officer  and  the  three  highest  compensated  officers.'*'*® 

Definition  of  publicly  held  corporation 

For  purposes  of  the  deduction  disallowance  of  section  162(m),  a  publicly  held 
corporation  means  any  corporation  issuing  any  class  of  common  equity  securities  required  to  be 
registered  under  section  12  of  the  Securities  Exchange  Act  of  1934.  All  U.S.  publicly  traded 
companies  are  subject  to  this  registration  requirement,  including  their  foreign  affiliates  (to  the 
extent  subject  to  U.S.  tax).  A  foreign  company  publicly  traded  through  American  depository 
receipts  (“ADRs”)  is  also  subject  to  this  registration  requirement  if  more  than  50  percent  of  the 
issuer’s  outstanding  voting  securities  are  held,  directly  or  indirectly,  by  residents  of  United  States 
and  either  (i)  the  majority  of  the  executive  officers  or  directors  are  United  States  citizens  or 
residents,  (ii)  more  than  50  percent  of  the  assets  of  the  issuer  are  located  in  the  United  States,  or 
(iii)  the  business  of  the  issuer  is  administered  principally  in  the  United  States.  Other  foreign 
compames  are  not  subject  to  the  registration  requirement. 

Remuneration  subject  to  the  deduction  limitation 

In  general 

Unless  specifically  excluded,  the  deduction  limitation  applies  to  all  remuneration  for 
services,  including  cash  and  the  cash  value  of  all  remuneration  (including  benefits)  paid  in  a 
medium  other  than  cash.  If  an  individual  is  a  covered  employee  for  a  taxable  year,  the  deduction 
limitation  applies  to  all  compensation  not  explicitly  excluded  from  the  deduction  limitation, 
regardless  of  whether  the  compensation  is  for  services  as  a  covered  employee  and  regardless  of 
when  the  compensation  was  earned.  The  $1  million  cap  is  reduced  by  excess  parachute 
payments  (as  defined  in  section  280G)  that  are  not  deductible  by  the  corporation. 

Certain  types  of  compensation  are  not  subject  to  the  deduction  limit  and  are  not  taken 
into  account  in  determining  whether  other  compensation  exceeds  $1  million.  The  following 
types  of  compensation  are  not  taken  into  account;  (1)  remuneration  payable  on  a  commission 
basis;  (2)  remuneration  payable  solely  on  account  of  the  attainment  of  one  or  more  performance 
goals  if  certain  outside  director  and  shareholder  approval  requirements  are  met 
(“performance-based  compensation”);  (3)  payments  to  a  tax-favored  retirement  plan  (including 
salary  reduction  contributions);  (4)  amounts  that  are  excludable  from  the  executive’s  gross 


Such  officers  must  also  be  employees  whose  total  compensation  is  reqnired  to  be  reported  to 
shareholders  under  the  Securities  Exchange  Act  of  1934. 

Treas.  Reg.  sec. 
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income  (such  as  employer-provided  health  benefits  and  miscellaneous  fringe  benefits'*'*');  and 
(5)  any  remuneration  payable  under  a  written  binding  contract  which  was  in  effect  on 
February  17,  1993.  In  addition,  remuneration  does  not  include  compensation  for  which  a 
deduction  is  allowable  after  a  covered  employee  ceases  to  be  a  covered  employee.  Thus,  the 
deduction  limitation  often  does  not  apply  to  deferred  compensation  that  is  otherwise  subject  to 
the  deduction  limitation  (e.g.,  is  not  performance-based  compensation)  because  the  payment  of 
compensation  is  deferred  until  termination  of  employment. 

Performance-based  compensation 

Compensation  qualifies  for  the  exception  for  performance-based  compensation  only  if 
(1)  it  is  paid  solely  on  account  of  the  attainment  of  one  or  more  performance  goals,  (2)  the 
performance  goals  are  established  by  a  compensation  committee  consisting  solely  of  two  or  more 
outside  directors,'*'*^  (3)  the  material  terms  under  which  the  compensation  is  to  be  paid,  including 
the  performance  goals,  are  disclosed  to  and  approved  by  the  shareholders  in  a  separate  majority- 
approved  vote  prior  to  payment,  and  (4)  prior  to  payment,  the  compensation  committee  certifies 
that  the  performance  goals  and  any  other  material  terms  were  in  fact  satisfied. 

Compensation  (ci|}i^f|han  stock  options  or  other  stock  appreciation  rights  (“SARs”))  is 
not  treated  as  paid  solely  dirt  SOcount  of  the  attainment  of  one  or  more  performance  goals  unless 
the  compensation  is  paid  to  the  particular  executive  pursuant  to  a  pre-established  objective 
performance  formula  or  standard  that  precludes  discretion.  A  stock  option  or  SAR  with  an 
exercise  price  not  less  than  the  fair  market  value,  on  the  date  the  option  or  SAR  is  granted,  of  the 
stock  subject  to  the  option  or  SAR,  generally  is  treated  as  meeting  the  exception  for 
performance-based  compensation,  provided  that  the  requirements  for  outside  director  and 
shareholder  approval  are  met  (without  the  need  for  certification  that  the  performance  standards 
have  been  met).  This  is  the  case  because  the  amount  of  compensation  attributable  to  the  options 
or  SARs  received  by  the  executive  would  be  based  solely  on  an  increase  in  the  corporation’s 
stock  price.  Stock-based  compensation  is  not  treated  as  performance-based  if  it  depends  on 
factors  other  than  corporate  performance. 

Description  of  Proposal 


Definition  of  covered  employee 

The  proposal  revises  the  definition  of  covered  employee  to  include  both  the  principal 
executive  officer  and  the  principal  financial  officer.  Further,  an  individual  is  a  covered  employee 
if  the  individual  holds  one  of  these  positions  at  any  time  during  the  taxable  year.  The  proposal 
also  defines  as  a  covered  employee  the  three  (rather  than  four)  most  highly  compensated  officers 
for  the  taxable  year  (other  than  the  principal  executive  officer  or  principal  financial  officer)  who 

Secs.  105,  106,  and  132. 

A  director  is  considered  an  outside  director  if  he  or  she  is  not  a  current  employee  of  the  corporation  (or 
related  entities),  is  not  a  fonncr  employee  of  the  corporation  (or  related  entities)  who  is  receiving  compensation  for 
prior  services  (other  than  benefits  under  a  qualified  retirement  plan),  was  not  an  officer  of  the  corporation  (or  related 
entities)  at  any  time,  and  is  not  currently  receiving  compensation  for  personal  services  in  any  capacity  (e.g.,  for 
services  as  a  consultant)  other  than  as  a  director. 
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are  required  to  be  reported  on  the  company’s  proxy  statement  for  the  taxable  year  (or  who  would 
be  required  to  be  reported  on  such  a  statement  for  a  company  not  required  to  make  such  a  report 
to  shareholders). 

In  addition,  if  an  individual  is  a  covered  employee  with  respect  to  a  corporation  for  a 
taxable  year  beginning  after  December  31,  2016,  the  individual  remains  a  covered  employee  for 
all  future  years.  Thus,  an  individual  remains  a  covered  employee  with  respect  to  compensation 
otherwise  deductible  in  subsequent  years,  including  years  during  which  the  individual  is  no 
longer  employed  by  the  corporation  (including  years  after  the  individual  has  died). 

Compensation  does  not  fail  to  be  compensation  with  respect  to  a  covered  employee  and  thus 
subject  to  the  deduction  limit  for  a  taxable  year  merely  because  the  compensation  is  includible  in 
the  income  of,  or  paid  to,  another  individual,  such  as  compensation  paid  to  a  beneficiary  after  the 
employee’s  death,  or  to  a  former  spouse  pursuant  to  a  domestic  relations  order. 

Definition  of  publicly  held  corporation 

The  p'oposal  extends  tfe  ^plicability  of  section  162(m)  to  include  all  domestic  publicly 
traded  corporations  and  all  fore%i  companies  publicly  traded  through  ADRs.  The  proposed 
definition  may  include  certain  additional  corporations  that  are  not  publicly  traded,  such  as  large 
private  C  or  S  corporations. 

Performance-based  compensation  and  commissions  exceptions 

The  proposal  eliminates  the  exceptions  for  commissions  and  perfor!S^4^-based 
compensation  from  the  definition  of  compensation  subject  to  the  deduction  limit.  Thus,  such 
compensation  is  taken  into  account  in  determining  the  amount  of  compensation  with  respect  to  a 
covered  employee  for  a  taxable  year  that  exceeds  $  1  million  and  is  thus  not  deductible  under 
section  162. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 

3.  Excise  tax  on  excess  tax-exempt  organization  executive  compensation 

Present  Law 

Taxable  employers  and  other  service  recipients  are  generally  allowed  a  deduction  for 
reasonable  compensation  expenses.'’^^  However,  tti  some  cases,  compensation  in  excess  of 
specific  levels  is  not  deductible. 

In  the  case  of  a  publicly  held  corporation,  subject  to  certain  exceptions,  the  deduction  for 
a  taxable  year  for  compensation  of  the  corporation’s  principal  executive  officer  or  for  any  of  the 


Sec.  162(a)(1). 
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coq)oration’s  three  most  highly  compensated  officers  other  than  the  principal  executive  officer  is 
limited  to  $1  million  (“$i  million  limit  on  deductible  compensation”).'*^'* 

A  “parachute  payment”  (generally  a  payment  of  compensation  that  is  contingent  on  a 
change  in  coipoirata  oati'jsrsMp  of  .control)  made  to  an  officer,  shareholder  or  highly  compensated 
individual  is  g^etaUy-*ioi  dadiscdMe  if  the  aggregate  present  value  of  all  such  payments  to  an 
individual  equals  Of  exceeds  three  times  the  individual’s  base  amount  (an  “excess  parachute 
payment”),'*'*^  -An  isdividuars  b'aSfe  amount  is  the  average  annual  compensation  includible  in  the 
individual’s  ^bsslrscome  for  the  five  taxable  years  ending  before  the  date  the  change  in 
ownership  orcoRtxoi  ot^cios,  .CeitaJii  amounts  are  not  considered  parachute  payments,  including 
payments  under  a ’qualified  retirement  plan,  a  simplified  employee  pension  plan,  or  a  simple 
retirement 

These  deduction  limits  generally  do  not  affect  a  tax-exempt  organization. 

Description  of  Proposal 

Under  the  proposal,  an  employer  is  liable  for  an  excise  tax  equal  to  20  percent  of  the  sum 
of  the  (1)  remuneration  (other  than  an  excess  parachute  payment)  in  excess  of  $1  million  paid  to 
a  covered  employee  by  an  applicable  tax-exempt  organization  for  a  taxable  year,  and  (2)  any 
excess  parachute  payment  (under  a  new  definition  for  this  purpose  that  relates  solely  to 
separation  pay)  paid  by  the  applicable  tax-exempt  organization  to  a  covered  employee. 
Accordingly,  the  excise  tax  applies  as  a  result  of  an  excess  parachute  payment,  even  if  the 
covered  employee’s  remuneration  does  not  exceed  $1  million. 

For  purposes  of  the  proposal,  a  covered  employee  is  an  employee  (including  any  former 
employee)  of  an  applicable  tax-exempt  organization  if  the  employee  is  one  of  the  five  highest 
compensated  employees  of  the  organization  for  the  taxable  year  or  was  a  covered  employee  of 
the  organization  (or  a  predecessor)  for  any  preceding  taxable  year  beginning  after  December  3 1 , 
2016.  An  “applicable  tax-exempt  organization”  is  an  organization  exempt  from  tax  under 
section  501(a),  an  exempt  farmers’  cooperative,'*'*^  a  Federal,  State  or  local  governmental  entity 
with  excludable  income,'*'***  or  a  political  organization.'*'*^ 


Sec.  162(m)(l).  Under  section  162(m)(6),  limits  apply  to  deductions  for  compensation  of  individuals 
perfonning  services  for  certain  healtlr  insurance  providers. 

Sec.  280G. 

Secs.  401(a),  403(a),  408(k),  and  408(p). 

Sec.  521(b). 

Sec.  115(1). 

Sec.  527(e)(1). 
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Remuneration  means  wages  as  defined  for  income  tax  withholding  purposes, but  does 
not  include  any  designated  Roth  contribution."*^'  Remuneration  of  a  covered  employee  includes 
any  remuneration  paid  with  respect  to  employment  of  the  covered  employee  by  any  person  or 
governmental  entity  related  to  the  applicable  tax-exempt  organization.  A  person  or 
governmental  entity  is  treated  as  related  to  an  applicable  tax-exempt  organization  if  the  person  or 
governmental  entity  (1)  controls,  or  is  controlled  by,  the  organization,  (2)  is  controlled  by  one  or 
more  persons  that  control  the  organization,  (3)  is  a  supported  organization"*^^  during  the  taxable 
year  with  respect  to  the  organization,  (4)  is  a  supporting  organization"*^^  during  the  taxable  year 
with  respect  to  the  organization,  or  (5)  in  the  case  of  a  voluntary  employees’  beneficiary 
association  (“VEBA”),"*^"*  establishes,  maintains,  or  makes  contributions  to  the  VEBA.  However, 
remuneration  of  a  covered  employee  that  is  not  deductible  by  reason  of  the  $  1  million  limit  on 
deductible  compensation  is  not  taken  into  account  for  purposes  of  the  proposal. 

Under  the  proposal,  an  excess  parachute  payment  is  the  amount  by  which  any  parachute 
payment  exceeds  the  portion  of  the  base  amount  allocated  to  the  payment.  A  parachute  payment 
is  a  payment  in  the  nature  of  compensation  to  (or  for  the  benefit  of  a  covered  employee)  if  the 
payment  is  contingent  on  the  employee’s  separation  from  employment  and  the  aggregate  present 
value  of  all  such  payments  is  three  times  or  more  the  base  amount.  The  bas.e  arrtMfflt  ss  the 
average  annual  compensation  includible  in  the  covered  employee’s  gross  me<|i.W;.fo.r'the  five 
taxable  years  ending  before  the  date  of  the  employee’s  separation  from  employment!  jFarachute 
payments  do  not  include  payments  under  a  qualified  retirement  plan,  a  simptiflfid  aK^fployee 
pension  plan,  a  simple  retirement  account,  a  tax-deferred  annuity,"*^*  or  an  deferred 

compensation  plan  of  a  State  or  local  government  employer."*^^ 

The  employer  of  a  covered  employee  is  liable  for  the  excise  tax.  If  remuneration  of  a 
covered  employee  from  more  than  one  employer  is  taken  into  account  in,  deterroining  the  excise 
tax,  each  employer  is  liable  for  the  tax  in  an  amount  that  bears  the  same  ratio  to  the  total  tax  as 
the  remuneration  paid  by  that  employer  bears  to  the  remuneration  paid  by  all  employers  to  the 
covered  employee. 


Sec.  3401(a). 

Under  section  402A(c),  a  designated  Rotli  contribution  is  an  elective  deferral  (that  is,  a  contribution  to  a 
tax-favored  employer-sponsored  retirement  plan  made  at  the  election  of  an  employee)  that  the  employee  designates 
as  not  being  excludable  from  income. 

'*•'2  Sec.  509(0(3). 

Sec.  509(a)(3). 

Sec.  501(c)(9). 

'•55  Sec.  403(b). 

Sec.  457(b). 
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Effective  Date 


The  proposal  Implies  to  taxable  years  beginning  after  December  31,  2017. 
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I.  Insurance 


1.  Net  operating  losses  of  life  insurance  companies 

Present  Law 


A  net  operating  loss  (“NOL”)  generally  means  the  amount  by  which  a  taxpayer’s 
business  deductions  exceed  its  gross  income.  In  general,  an  NOL  may  be  carried  back  two  years 
and  carried  over  20  years  to  offset  taxable  income  in  such  years.  NOLs  offset  taxable  income  in 
the  order  of  the  taxable  years  to  which  the  NOL  may  be  carried.''^’ 

For  purposes  of  computing  the  alternative  minimum  tax  (“AMT”),  a  taxpayer’s  NOL 
deduction  cannot  reduce  the  taxpayer’s  alternative  minimum  taxable  income  (“AMTI”)  by  more 
than  90  percent  of  the  AMTI.'*^** 

In  the  case  of  a  life  insurance  company,  a  deduction  is  allowed  in  the  taxable  year  for 
operations  loss  carryovers  and  carrybacks,  in  lieu  of  the  deduction  for  net  operation  losses 
allowed  to  other  corporations."*^^  A  life  insurance  company  is  permitted  to  treat  a  lo&s.h'om 
operations  (as  defined  under  section  810(c))  for  any  taxable  year  as  an  operations3^§iCarryback 
to  each  of  the  three  taxable  years  preceding  the  loss  year  and  an  operations  loss  c^#(Sger  to  each 
of  the  15  taxable  years  following  the  loss  year."*®** 

Description  of  Proposal 

The  proposal  repeals  the  operations  loss  deduction  for  life  insurance  companies  and 
allows  the  NOL  deduction  under  section  172.  This  provides  the  same  treatment  for  losses  of  life 
insurance  companies  as  for  losses  of  property  and  casualty  insurance  companies  and  of  other 
corporations.  The  proposal  thus  limits  the  companies’  NOL  deduction  to  90  percent  of  taxable 
income  (determined  without  regard  to  the  deduction),  provides  that  carryovers  to  other  years  are 
adjusted  to  take  account  of  this  limitation  and  may  be  carried  indefinitely.  The  NOL 

deduction  of  a  life  insurance  company  is  determined  by  treatir^4tiW;,NOL  for  any  taxable  year 
generally  as  the  excess  of  the  life  insurance  deductions  for  such  taxable  year  over  the  life 
insurance  gross  income  for  such  taxable  year. 

Effective  Date 


The  proposal  applies  to  losses  arising  in  taxable  years  beginning  after  December  31, 

2017. 


Sec.  172(b)(2). 

Sec.  56(d). 

Secs.  810,  805(a)(5). 
Sec.  810(b)(1). 
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2.  Repeal  of  small  life  insurance  company  deduction 

Present  Law 


The  small  life  insurance  con^py  dedaGUQio  fat  asjy  taxable  year  is  60  percent  of  so 
much  of  the  tentative  life  insurance  Ootri^a^y  'taKabfe  (“LICTI”)  for  such  taxable  year  as 

does  not  exceed  $3  million,  reduced  ?)yH  ^«a6nt  0fthd  fcxst^ss  of  tentative  LICTI  over 
$3  million.  The  maximum  deduction  that  1:^3  small  company  is  $1.8  million, 

and  a  company  with  a  tentative  LICTI  offtSusiMoit  iirmoi;©:  is  not  entitled  to  any  small 
company  deduction.  A  small  life  insuranc^tampajay  this  purpose  is  one  with  less  than 
$500  million  of  assets.  |  jrs  ; 


of  j(frsi:Ptogj| 


The  proposal  repeals  the  small  life  insurance  company  deduction. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 
3.  Adjustment  for  change  in  computing  reserves 

Present  Law 


Change  in  method  of  accounting 

In  general,  a  taxpayer  may  change  its  method  of  accounting  under  section  446  with  the 
consent  of  the  Secretary  (or  may  be  required  to  change  its  method  of  accounting  by  the 
Secretary).  In  such  instances,  a  taxpayer  generally  is  required  to  make  an  adjustment  (a 
“section  481(a)  adjustment”)  to  prevent  amounts  from  being  duplicated  in,  or  omitted  from,  the 
calculation  of  the  taxpayer’s  income.  Pursuant  to  IRS  procedures,  negative  section  481(a) 
adjustments  generally  are  deducted  from  income  in  the  year  of  the  change  whereas,  positive 
section  481(a)  adjustments  generally  are  required  to  be  included  in  income  ratablyoy^r  four 
taxable  years.'*^* 

However,  section  807(f)  explicitly  provides  that  changes  in  the  basis  for  determining  life 
insurance  company  reserves  are  to  be  taken  into  account  ratably  over  10  years. 

10-vear  spread  for  change  in  computing  life  insurance  company  reserves 

For  Federal  income  tax  purposes,  a  life  insurance  company  includes  in  gross  income  any 
net  decrease  in  reserves,  and  deducts  a  net  increase  in  reserves.'*®^  Methods  for  determining 


See,  e.g..  Rev.  Proe.  2015-13,  2015-5  l.R.B.  419,  and  Rev.  Proc.  2017-30,  2017-18  l.R.B.  1 131. 
See.  807. 
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reserves  for  tax  purposes  generally  are  based  on  reserves  prescribed  by  the  National  Association 
of  Insurance  Commissioners  for  purposes  of  financial  reporting  under  State  regulatory  rules. 

Income  or  loss  resulting  from  a  change  in  the  method  of  computing  reserves  is  taken  into 
account  ratably  over  a  10-year  period.'*'’’  The  rule  for  a  change  in  basis  in  computing  reserves 
applies  only  if  there  is  a  change  in  basis  in  computing  the  Federally  prescribed  reserve  (as 
distinguished  from  the  net  surrender  value).  Although  life  insurance  tax  reserves  require  the  use 
of  a  Federally  prescribed  method,  interest  rate,  and  mortality  or  morbidity  table,  changes  in  other 
assumptions  for  computing  statutory  reserves  (e.g.,  when  premiums  are  collected  and  claims  are 
paid)  may  cause  increases  or  decreases  in  a  company’s  life  insurance  reserves  that  must  be 
spread  over  a  10-year  period.  Changes  in  the  net  surrender  value  of  a  contract  are  not  subject  to 
the  10-year  spread  because,  apart  from  its  use  as  a  minimum  in  determining  the  amount  of  life 
insurance  tax  reserves,  the  net  surrender  value  is  not  a  reserve  but  a  current  liability. 

If  for  any  taxable  year  the  taxpayer  is  not  a  life  insurance  company,  the  balance  of  any 
adjustments  to  reserves  is  taken  into  account  for  the  preceding  taxable  year. 

Description  of  Progosal 

Income  or  loss  resulting  from  a  change  in  method  of  computing  life  insurance  company 
reserves  is  taken  into  account  consistent  with  IRS  procedures,  generally  ratably  over  a  four-year 
period,  instead  of  over  a  10-year  period. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1 , 201 7. 

4.  Repeal  of  special  rule  for  distributions  to  shareholders  from  pre-1984  policyholders 
surplus  account 


Present  and  Prior  Law 


Under  the  law  in  effect  from  1959  through  1983,  a  life  insurance  company  was  subject  to 
a  three-phase  taxable  income  computation  under  Federal  tax  law.  Under  the  three-phase  system, 
a  company  was  taxed  on  the  lesser  of  its  gain  from  operations  or  its  taxable  investment  income 
(Phase  1)  and,  if  its  gain  from  operations  exceeded  its  taxable  investment  income,  50  percent  of 
such  excess  (Phase  11).  Federal  income  tax  on  the  other  50  percent  of  the  gain  from  operations 
was  deferred,  and  was  accounted  for  as  part  of  a  policyholder’s  surplus  account  and,  subject  to 
certain  limitations,  taxed  only  when  distributed  to  stockholders  or  upon  corporate  dissolution 
(Phase  III).  To  determine  whether  amounts  had  been  distributed,  a  company  maintained  a 
shareholders  surplus  account,  which  generally  included  the  company’s  previously  taxed  income 
that  would  be  available  for  distribution  to  shareholders.  Distributions  to  shareholders  were 


Sec.  807(0. 
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treated  as  being  first  out  of  the  shareholders  surplus  account,  then  out  of  the  policyholders 
surplus  account,  and  finally  out  of  other  accounts. 

The  Deficit  Reduction  Act  of  1984'’^'*  included  provisions  that,  for  1984  and  later  years, 
eliminated  further  deferral  of  tax  on  amounts  (described  above)  that  previously  would  have  been 
deferred  under  the  three-phase  system.  Although  for  taxable  years  after  1983,  life  insurance 
companies  may  ript^large  their  policyholders  surplus  account,  the  companies  are  not  taxed  on 
previously  deferred  amounts  unless  the  amounts  are  treated  as  distributed  to  shareholders  or 
subtracted  from  the  policyholders  surplus  account.'**’^ 

Any  direct  or  indirect  distribution  to  shareholders  from  an  existing  policyholders  surplus 
account  of  a  stock  life  insurance  company  is  subject  to  tax  at  the  corporate  rate  in  the  taxable 
year  of  the  distribution.  Present  law  (like  prior  law)  provides  that  any  distribution  to 
shareholders  is  treated  as  made  ( 1 )  first  out  of  the  shareholders  surplus  account,  to  the  extent 
thereof,  (2)  then  out  of  the  policyholders  surplus  account,  to  the  extent  thereof,  and  (3)  finally, 
out  of  other  accounts. 

For  taxable  years  beginning  after  December  31,  2004,  and  before  January  1,  2007,  the 
application  of  the  rules  imposing  income  tax  on  distributions  to  shareholders  from  the 
policyholders  surplus  account  of  a  life  insurance  company  were  suspended.  Distributions  in 
those  years  were  treated  as  first  made  out  of  the  policyholders  surplus  account,  to  the  extent 
thereof,  and  then  out  of  the  shareholders  surplus  account,  and  lastly  out  of  other  accounts. 

Description  of  Proposal 

The  proposal  repeals  section  815,  the  rules  imposing  income  tax  on  distributions  to 
shareholders  from  the  policyholders  surplus  account  of  a  stock  life  insurance  company. 

In  the  case  of  any  stock  life  insurance  company  with  an  existing  policyholders  surplus 
account  (as  defined  in  section  8 1 5  before  its  repeal),  tax  is  imposed  on  the  balance  of  the  account 
as  of  December  3 1 ,  20 1 7.  A  life  insurance  company  is  required  to  pay  tax  on  the  balance  of  the 
account  ratably  over  the  first  eight  taxable  years  beginning  after  December  3 1,  2017. 

Specifically,  the  tax  imposed  on  a  life  insurance  company  is  the  tax  on  the  sum  of  life  insurance 
company  taxable  income  for  the  taxable  year  (T)ut  not  less  than  zero)  plus  1/8  of  the  balance  of 
the  existing  policyholders  surplus  account  as  of  December  3 1,  2017.  Thus,  life  insurance 
company  losses  are  not  allowed  to  offset  the  amount  of  the  policyholders  surplus  account 
balance  subject  to  tax. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  3 1,  201 7. 


Pub.  L.  No.  98-.m 
See.  815. 
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5.  Modification  of  proration  rules  for  property  and  casualty  insurance  companies 


Present  Law 


The  taxable  income  of  a  property  and  casualty  insurance  company  is  determined  as  the 
sum  of  its  gross  income  from  underwriting  income  and  investment  income  (as  well  as  gains  and 
other  income  items),  reduced  by  allowable  deductions. 

A  proration  rulee^i^es  to  property  and  casualty  insurance  companies.  In  calculating  the 
deductible  amount  of  it^i^i^ve  for  losses  incurred,  a  property  and  casualty  insurance  company 
must  reduce  the  amount  ©I- l©sses  incurred  by  15  percent  of  (1)  the  insurer’s  tax-exempt  interest, 
(2)  the  deductible  portion  of  dividends  received  (with  special  rules  for  dividends  from  affiliates), 
and  (3)  the  increase  for  the  taxable  year  in  the  cash  value  of  life  insurance,  endowment,  or 
annuity  contracts  the  company  owns.'**’^  This  proration  rule  reflects  the  fact  that  reserves  are 
generally  funded  in  part  from  tax-exempt  interest,  from  deductible  dividends,  and  from  other 
untaxed  amounts. 


Description  of  Proposal 

The  proposal  replaces  the  15-percent  reduction  linger  present  law  with  a  reduction  equal 
to  5.25  percent  divided  by  the  top  corporate  tax  rate.  For  2018,  the  top  corporate  tax  rate  is  35 
percent,  and  the  percentage  reduction  is  15  percent.  For  2019  and  thereafter,  the  corporate  tax 
rate  is  20  percent,  and  the  percentage  reduction  is  26.25  percent  under  the  proration  rule  for 
property  and  casualty  insurance  companies.  The  proration  percentage  will  be  automatically 
adjusted  in  the  future  if  the  top  corporate  tax  rate  is  changed,  so  that  the  product  of  the  proration 
percentage  and  the  top  corporate  tax  rate  always  equals  5.25  percent. 

Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 
6.  Repeal  of  special  estimated  tax  payments 

Present  Law 


Allowance  of  additional  deduction  and  establishment  of  special  loss  discount  account 

Present  law  allows  an  insurance  company  required  to  discount  its  reserves  an  additional 
deduction  that  is  not  to  exceed  the  excess  of  ( 1 )  the  amount  of  the  undiscounted  unpaid  losses 
over  (2)  the  amount  of  the  related  discounted  unpaid  losses,  to  the  extent  the  amount  was  not 
deducted  in  a  preceding  taxable  year.'*^’  The  provision  imposes  the  requirement  that  a  special 
loss  discount  account  be  established  and  maintained,  and  that  special  estimated  tax  payments  be 
made.  Unused  amounts  of  special  estimated  tax  payments  are  treated  as  a  section  6655  estimated 


Sec.  8.32(b)(5). 
See.  847. 
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tax  payment  for  the  16'**  year  after  the  year  for  which  the  special  estimated  tax  payment  was 
made. 


The  total  payments  by  a  taxpayer,  including  section  6655  estimated  tax  payments  and 
other  tax  payments,  together  with  special  estimated  tax  paymgnts  made  under  this  provision,  are 
generally  the  same  as  the  total  tax  payments  that  the  taj^ysc  would  make  if  the  taxpayer  did  not 
elect  to  have  this  provision  apply,  except  to  the  extent  amounts  can  be  refunded  under  the 
provision  in  the  16*'’  year. 

Calculation  of  special  estimated  tax  pavnients  based  on  tax  benefit  attributable  to 

deduction 


More  specifically,  present  law  imposes  a  requirement  that  the  taxpayer  make  special 
estimated  tax  payments  in  an  amount  equal  to  the  tax  benefit  attributable  to  the  additional 
deduction  allowed  under  the  provision.  If  amounts  are  included  in  gross  income  as  a  result  of  a 
reduction  in  the  taxpayer’s  special  loss  discount  account  or  the  liquidation  or  termination  of  the 
taxpayer’s  insurance  business,  and  an  additional  tax  is  due  for  any  year  as  a  result  of  the 
inclusion,  then  an  amount  of  the  special  estimated  tax  payments  equal  to  such  additional  tax  is 
applied  against  such  additional  tax.  If  there  is  an  adjustment  reducing  the  amount  of  additional 
tax  against  which  the  special  estimated  tax  payment  was  applied,  then  in  lieu  of  any  credit  or 
refund  for  the  reduction,  a  special  estimated  tax  payment  is  treated  as  made  in  an  amount  equal 
to  the  amount  that  would  otherwise  be  allowable  as  a  credit  or  refund. 

The  amount  of  the  tax  benefit  attributable  to  the  deduction  is  to  be  determined  (under 
Treasury  regulations  (which  have  not  been  promulgated))  by  taking  into  account  tax  benefits  that 
would  arise  from  the  carryback  of  any  net  operating  loss  for  the  year  as  well  as  current  year 
benefits.  In  addition,  tax  benefits  for  the  current  and  carryback  years  are  to  take  into  account  the 
benefit  of  filing  a  consolidated  return  with  another  insurance  company  without  regard  to  the 
consolidation  limitations  imposed  by  section  1503(c). 

The  taxpayer’s  estima{ed,  fri;s  payments  under  section  6655  are  to  be  determined  without 
regard  to  the  additional  deduction  allowed  under  this  provision  and  the  special  estimated  tax 
payments.  Legislative  history'*^**  indicates  that  it  is  intended  that  the  taxpayer  may  apply  the 
amount  of  an  overpayment  of  any  section  6655  estimated  tax  payments  for  the  taxable  year 
against  the  amount  of  the  special  estimated  tax  payment  required  under  this  provision.  The 
special  estimated  tax  payments  under  this  provision  are  not  treated  as  estimated  tax  payments  for 
purposes  of  section  6655  {e.g.,  for  purposes  of  calculating  penalties  or  interest  on  underpayments 
of  estimated  tax)  when  such  special  estimated  tax  payments  are  made. 

Refundable  amount 


To  the  extent  that  a  special  estimated  tax  payment  is  not  used  to  offset  additional  tax  due 
for  any  of  the  first  1 5  taxable  years  beginning  after  the  year  for  which  the  payment  was  made, 
such  special  estimated  tax  payment  is  treated  as  an  estimated  tax  payment  made  under 

See  H.R.  Rep.  No.  100-1 104,  OoskfestSice  Report  to  aeeompany  H.R.  4.3.3.1,  the  Technieal  and 
Miseellaneous  Revenue  Aet  of  1988,  Oclob^sf^tj  *988,  p.  174. 
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section  6655  for  the  16'**  year  after  the  year  for  which  the  special  estimated  tax  payment  was 
made.  If  the  amount  of  such  deemed  section  6655  payment,  together  with  the  taxpayer’s  other 
payments  credited  against  tax  liability  for  such  16*'’  year,  exceeds  the  tax  liability  for  such  year, 
then  the  excess  (up  to  the  amount  of  the  deemed  section  6655  payment)  may  be  refunded  to  the 
taxpayer  to  the  same  extent  provided  under  present  law  with  respect  to  overpayments  of  tax. 

Regulatory  authority 

In  addition  to  the  regulatory  authority  to  adjust  the  amount  of  special  estimated  tax 
payments  in  the  event  of  a  change  in  the  corporate  tax  rate,  authority  is  provided  to  Treasury  to 
prescribe  regulations  neQS^sary  or  appropriate  to  carry  out  the  purposes  of  the  provision. 

Such  regulations  ia^lBde  those  providing  for  the  separate  application  of  the  provision 
with  respect  to  each  accident  year.  Separate  application  of  the  provision  with  respect  to  each 
accident  year  Cte.,  applying  a  vintaging  methodology)  may  be  appropriate  under  regulations  to 
determine  the  amount  of  tax  liability  for  any  taxable  year  against  which  special  estimated  tax 
payments  are  applied,  and  to  determine  the  amount  (if  any)  of  special  estimated  tax  payments 
after  the  15"’  year  which  be  available  to  be  refunded  to  the  taxpayer. 

.sSagulatory  authority  is  also  pfovMsd  to  make  such  adjustments  in  the  application  of  the 
may  be  necessary  to  take  into  account  the  corporate  alternative  minimum  tax. 
regulatory  authority,  rules  similar  to  those  applicable  in  the  case  of  a  change  in  the 
corporate  tax  rate  are  intended  to  apply  to  determine  the  amount  of  special  estimated  tax 
payments  that  may  be  applied  against  tax  calculated  at  the  corporate  alternative  minimum  tax 
rate.  The  special  estimated  tax  payments  are  not  treated  as  payments  of  regular  tax  for  purposes 
of  determining  the  taxpayer’s  alternative  minimum  tax  liability. 

Regulations  have  not  been  promulgated  under  section  847. 

Description  of  Proposal 

The  proposal  repeals  section  847.  Thus,  the  election  to  apply  section  847,  the  additional 
deduction,  special  loss  discount  account,  special  estimated  tax  payment,  and  refundable  amount 
rules  of  present  law  are  eliminated. 

The  entire  balance  of  an  existing  account  is  included  in  income  of  the  taxpayer  for  the 
first  taxable  year  beginning  after  2017,  and  the  entire  amount  of  existing  special  estimated  tax 
payments  are  applied  against  the  amount  of  additional  tax  attributable  to  this  inclusion.  Any 
special  estimated  tax  payments  in  excess  of  this  amount  are  treated  as  estimated  tax  payments 
under  section  6655. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


UST  001527 


138 


TREAS-1 7-0313-1-000548 


7.  Capitalization  of  certain  policy  acquisition  expenses 

Present  Law 


In  the  case  of  an  insurance  company,  specified  policy  acquisition  expenses  for  any 
taxable  year  are  required  to  be  capitalized,  and  generally  are  amortized  over  the  120-month 
period  beginning  with  the  first  month  in  the  second  half  of  the  taxable  year.'*^^ 

A  special  rule  provide  for  .60-month  amortization  of  the  first  $5  million  of  specified 
policy  acquisition  expeqi^^^^^  ;pi|?hase-out.  The  phase-out  reduces  the  amount  amortized  over 
60  months  by  the  exces^Mfffo’^saFance  company’s  specified  policy  acquisition  expenses  for 
the  taxable  year  over 

’<*  '  '  ;;feecified  policy  acquisition  expenses  are  determined  as  that  portion  of  the  insurance 

general  deductions  for  the  taxable  year  that  does  not  exceed  a  specific  percentage  of 
;;^|L|ijftel*^smiums  for  the  taxable  year  on  each  of  three  categories  of  insurance  contracts.  For 
l.i^ii^.fiS^tracts,  the  percentage  is  1.75;  for  group  life  insurance  contracts,  the  percentage  is 
z;6'5;  aftdTor  all  other  specified  insurance  contracts,  the  percentage  is  7.7. 

With  certain  exceptions,  a  specified  insurance  contract  is  any  life  insurance,  annuity,  or 
noncancellable  accident  and  health  insurance  contract  or  combination  thereof  A  group  life 
insurance  contract  is  any  life  insurance  contract  that  covers  a  group  of  individuals  defined  by 
reference  to  employment  relationship,  membership  in  an  organization,  or  similar  factor,  the 
premiums  for  which  are  determined  on  a  group  basis,  and  the  proceeds  of  which  are  payable  to 
(or  for  the  benefit  of)  persons  other  than  the  employer  of  the  insured,  an  organization  to  which 
the  insured  belongs,  or  other  similar  person. 

Description  of  Proposal 

The  proposal  extends  the  amortization  period  for  specified  policy  acquisition  expenses 
from  a  1 20-month  period  to  the  600-month  period  beginning  with  the  first  month  in  the  second 
half  of  the  taxable  year.  The  proposal  does  not  change  the  special  rule  providing  for  60-month 
amortization  of  the  first  $5  million  of  specified  policy  acquisition  expenses  (with  phaseout).  The 
proposal  provides  that  for  annuity  contracts,  the  percentage  is  3.17;  for  group  life  insurance 
contracts,  the  percentage  is  3.72;  and  for  all  other  specified  insurance  contracts,  the  percentage  is 
13.97. 


Effective  Date 


The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 


Sec.  848. 
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8.  Tsfl^i^orting  for  life  settlement  transactions,  clarification  of  tax  basis  of  life  insurance 
contt'ads,  and  exception  to  transfer  for  valuable  consideration  rules 

Present  Law 


An  exclusion  from  Federal  income  tax  is  provided  for  amounts  received  under  a  life 
insurance  contract  paid  by  reason  of  the  death  of  the  insured.'*’® 

Under  rules  known  as  the  transfer  for  value  rules,  if  a  life  insurance  contract  is  sold  or 
otherwise  transferred  for  valuable  consideration,  the  amount  paid  by  reason  of  the  death  of  the 
insured  that  is  excludable  generally  is  limited.'”*  Under  the  limitation,  the  excludable  amount 
may  not  exceed  the  sum  of  (1)  the  actual  value  of  the  consideration,  and  (2)  the  premiums  or 
other  amounts  subsequently  paid  by  the  transferee  of  the  contract.  Thus,  for  example,  if  a  person 
buys  a  life  insurance  contract,  and  the  consideration  he  pays  combined  with  his  subsequent 
premium  payments  on  the  contract  are  less  than  the  amount  of  the  death  benefit  he  later  receives 
under  the  contract,  then  the  difTfr^nce  is  includable  in  the  buyer’s  income. 

,  ■  ,'VfJ' 

Exceptions  are  provided%  the  limitation  on  the  excludable  amount.  The  limitation  on 
the  excludable  amount  does  not  apply  if  (1)  the  transferee’s  basis  in  the  contract  is  determined  in 
whole  or  in  part  by  reference  to  the  transferor’s  basis  in  the  contract,”*’^  or  (2)  the  transfer  is  to 
the  insured,  to  a  partner  of  the  insured,  to  a  partnership  in  which  the  insured  is  a  partner,  or  to  a 
corporation  in  which  the  insured  is  a  shareholder  or  officer.'*’^ 

IRS  guidance  sets  forth  more  details  of  the  tax  treatment  of  a  life  insurance  policyholder 
who  sells  or  surrenders  the  life  insurance  contract  and  the  tax  treatment  of  other  sellers  and  of 


Sec.  101(a)(1).  In  the  case  of  certain  accelerated  death  benefits  and  viatical  settlements,  special  isiles 
treat  certain  amounts  as  amounts  paid  by  reason  of  the  death  of  an  insured  (that  is,  generally,  excludable  fii&m 
income).  Sec.  101(g).  The  rules  relating  to  accelerated  death  benefits  provide  that  amounts  treated  as  paidby  •- 
reason  of  the  death  of  the  insured  include  any  amount  received  under  a  life  insurance  contract  on  the  life  of  an 
insured  who  is  a  tenninally  ill  individual,  or  who  is  a  chronically  ill  individual  (provided  certain  requirements  are 
met).  For  this  purpose,  a  terminally  ill  individual  is  one  who  has  been  certified  by  a  physician  as  having  an  illness 
or  physical  condition  which  can  reasonably  be  expected  to  result  in  death  in  24  months  or  less  after  the  date  of  the 
certification.  A  chronically  ill  individual  is  one  who  has  been  certified  by  a  licensed  health  care  practitioner  within 
the  preceding  12-month  period  as  meeting  certain  ability-related  requirements.  In  the  case  of  a  viatical  settlement,  if 
any  portion  of  the  death  benefit  under  a  life  insiu-ancc  contract  on  the  life  of  an  insured  who  is  terminally  ill  or 
chronically  ill  is  sold  to  a  viatical  settlement  provider,  the  amount  paid  for  the  sale  or  assignment  of  that  portion  is 
treated  as  an  amount  paid  under  the  life  insurance  contract  by  reason  of  the  death  of  the  insured  (that  is,  generally, 
excludable  from  income).  For  this  purpose,  a  viatical  settlement  provider  is  a  person  regularly  engaged  in  the  trade 
or  business  of  purchasing,  or  taking  assignments  of,  life  insurance  contracts  on  the  lives  of  terminally  ill  or 
chronically  ill  individuals  (provided  certain  requirements  arc  met). 

Sec.  101(a)(2). 

(a)(2)(A). 

Sec.  101(a)(2)(B). 
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buyers  of  life  insurance  contracts.  The  guidance  relates  to  the  character  of  taxable  amounts 
(ordinary  or  capital)  and  to  the  taxpayer’s  basis  in  the  life  insurance  contract. 

In  Revenue  Ruling  2009-13,'*^'’  the  IRS  ruled  that  income  recognized  under  section  72(e) 
on  surrender  to  the  life  insurance  company  of  a  life  insurance  contract  with  cash  value  is 
ordinary  income.  In  the  case  of  sale  of  a  cash  value  life  insurance  contract,  the  IRS  ruled  that  the 
insured’s  (seller’s)  basis  is  reduced  by  the  cost  of  insurance,  and  the  gain  on  sale  of  the  contract 
is  ordinary  income  to  the  extent  of  the  amount  that  would  be  recognized  as  ordinary  income  if 
the  contract  were  surrendered  (the  “inside  buildup”),  and  any  excess  is  long-term  capital  gain. 
Gain  on  the  sale  of  a  term  life  insurance  contract  (without  cash  surrender  value)  is  long-term 
capital  gain  under  the  ruling. 

In  Revenue  Ruling  2009-14,'*’^  the  IRS  ruled  that  under  the  transfer  for  value  rules,  a 
portion  of  the  death  benefit  received  by  a  buyer  of  a  life  insurance  contract  on  the  death  of  the 
insured  is  includable  as  ordinary  income.  The  portion  is  the  excess  of  the  death  benefit  over  the 
consideration  and  other  amounts  {e.g.,  premiums)  paid  for  the  contract.  Upon  sale  of  the 
contract  by  the  purchaser  of  the  contract,  the  gain  is  long-term  capital  gain,  and  in  determining 
the  gain,  the  basis  of  the  contract  is  not  reduced  by  the  cost  of  insurance. 

Description  of  Proposal 


In  general 

The  provision  imposes  reporting  requirements  in  the  case  of  the  purchase  of  an  existing 
life  insurance  contract  in  a  reportable  policy  sale  and  imposes  reporting  requirements  on  the 
payor  in  the  case  of  the  payment  of  reportable  death  benefits.  The  provision  sets  forth  rules  for 
determining  the  basis  of  a  life  insurance  or  annuity  contract.  Lastly,  the  provision  modifies  the 
transfer  for  value  rules  in  a  transfer  of  an  interest  in  a  life  insurance  contract  in  a  reportable 
policy  sale. 

Reporting  requirements  for  acquisitions  of  life  insurance  contracts 

Reporting  upon  acquisition  of  life  insurance  contract 

The  reporting  requirement  applies  to  every  person  who  acquires  a  life  insurance  contract, 
or  any  interest  in  a  life  insurance  contract,  in  a  reportable  policy  sale  during  the  taxable  year.  A 
reportable  policy  sale  means  the  acquisition  of  an  interest  in  a  life  insurance  contract,  directly  or 
indirectly,  if  the  acquirer  has  no  substantial  family,  business,  or  financial  relationship  with  the 
insured  (apart  from  the  acquirer’s  interest  in  the  life  insurance  contract).  An  indirect  acquisition 
includes  the  acquisition  of  an  interest  in  a  partnership,  trust,  or  other  entity  that  holds  an  interest 
in  the  life  insurance  contract. 

Under  the  reporting  requirement,  the  buyer  reports  information  about  the  purchase  to  the 
IRS,  to  the  insurance  company  that  issued  the  contract,  and  to  the  seller.  The  information 

2009-21  I.R.B.  1029. 

2009-21  I.R.B.  1031. 
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reported  by  the  buyer  about  the  purchase  is  (1)  the  buyer’s  name,  address,  and  taxpayer 
identification  number  (“TIN”),  (2)  the  name,  address,  and  TIN  of  each  recipient  of  payment  in 
the  reportable  policy  sale,  (3)  the  date  of  the  sale,  and  (4)  the  amount  of  each  payment.  The 
statement  the  buyer  provides  to  any  issuer  of  a  life  insurance  contract  is  not  required  to  include 
the  amount  of  the  payment  or  payments  for  the  purchase  of  ifee  contract. 

Reporting  of  seller’s  basis  in  the  life  insurance  contract 

On  receipt  of  a  report  described  above,  or  on  any  notice  of  the  transfer  of  a  life  insurance 
contract  to  a  foreign  person,  the  issuer  is  required  to  report  to  the  IRS  and  to  the  seller  (1)  the 
basis  of  the  contract  (i.e.,  the  investment  in  the  contract  within  the  meaning  of  section  72(e)(6)), 
(2)  the  name,  address,  and  TIN  of  the  seller  or  the  transferor  to  a  foreign  person,  and  (3)  the 
policy  number  of  the  contract.  Notice  of  the  transfer  of  a  life  insurance  contract  to  a  foreign 
person  is  intended  to  include  any  sort  of  notice,  including  information  provided  for  nontax 
purposes  such  as  change  of  address  notices  for  purposes  of  sending  statements  or  for  other 
purposes,  or  information  relating  to  loans,  premiums,  or  death  benefits  with  respect  to  the 
contract. 


Reporting  with  respect  to  reportable  death  benefits 

When  a  reportable  death  benefit  is  paid  under  a  life  insurance  contract,  the  payor 
insurance  company  is  required  to  report  information  about  the  payment  to  the  IR.S  and  to  the 
payee.  Under  this  reporting  requirement,  the  payor  reports  (1)  the  gross  amount  of  the  payment; 
(2)  the  taxpayer  identification  number  of  the  payee;  and  (3)  the  payor’s  estimate  of  the  buyer’s 
basis  in  the  contract.  A  reportable  death  benefit  means  an  amount  paid  by  reason  of  the  death  of 
the  insured  under  a  life  insurance  contract  that  has  been  transferred  in  a  reportable  policy  sale. 

For  purposes  of  these  reporting  requirements,  a  payment  means  the  amount  of  cash  and 
the  fair  market  value  of  any  consideration  transferred  in  a  reportable  policy  sale. 

Determination  of  basis 

The  provision  provides  that  in  determining  the  basis  of  a  life  insurance  or  annuity 
contract,  no  adjustment  is  made  for  mortality,  expense,  or  other  reasonable  charges  incurred 
undei’  the  contract  (known  as  “cost  of  insurance”).  This  reverses  the  position  of  the  IRS  its 
Revenue  Ruling  2009-13  that  on  sale  of  a  cash  value  life  insurance  contract,  the  insured’s 
(seller’s)  basis  is  reduced  by  the  cost  of  insurance. 

Scope  of  transfer  for  value  rules 

The  provision  provides  that  the  exceptions  to  the  transfer  for  value  rules  do  not  apply  in 
the  case  of  a  transfer  of  a  life  insurance  contract,  or  any  interest  in  a  life  insurance  contract,  in  a 
reportable  policy  sale.  Thus,  some  portion  of  the  death  benefit  ultimately  payable  under  such  a 
contract  may  be  includable  in  income. 
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Effective  Date 


Under  the  provision,  the  reporting  requirement  is  effective  for  reportable  policy  sales 
occurring  after  December  31,  2017,  and  reportable  death  benefits  paid  after  December  31,  2017. 
The  clarification  of  the  basis  rules  for  life  insurance  and  annuity  contracts  is  effective  for 
transactions  entered  into  after  August  25,  2009.  The  modification  of  exception  to  the  transfer  for 
value  rules  is  effective  for  transfers  occurring  after  December  3 1, 2017. 
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-  > 

1.  Tax  gain  on  the  sale  of  a  partnersMp  interest  ^  l^ik-^rough  basis 

Present  Law 


In  general 


A  partnership  generally  is  not  treated  as  a  taxable  entity,  but  rather,  income, ,p,f4he 
partnership  is  taken  into  account  on  the  tax  returns  of  the  partners.  The  character  |^  :^pital  or 
ordinary)  of  partnership  items  passes  through  to  the  partners  as  if  the  items  were  directly 

by  the  partners."”^  A  partner  holding  a  partnership  interest  includes  in  income  its  distributive 
share  (whether  or  not  actually  distributed)  of  partnership  items  of  income  and  gain,  including 
capital  gain  eligible  for  the  lower  tax  rates,  and  deducts  its  distributive  share  of  partnership  items 
of  deduction  and  loss.  A  partner’s  basis  in  the  partnership  interest  is  increased  by  any  amount  of 
gain  and  decreased  by  ay  amount  of  losses  thus  included.  These  basis  adjustments  prevent 
double  taxation  of  partnership  income  to  the  partner.  Money  distributed  to  the  partner  by  the 
partnership  is  taxed  to  the  extent  the  amount  exceeds  the  partner’s  basis  in  the  partnership 
interest. 


Gain  or  loss  from  the  sgleisgr  exchange  of  a  partnership  interest  generally  is  treated  as 
gain  or  loss  from  the  sale  or  exeltatoge  of  a  capital  asset.'*’’  However,  the  amount  of  money  and 
the  fair  market  value  of  property  received  in  the  exchange  that  represent  the  partner’s  share  of 
certain  ordinary  income-producing  assets  of  the  partnership  give  rise  to  ordinary  income  rather 
than  capital  gain.'*’*  In  general,  a  partnership  does  not  adjust  the  basis  of  partnership  property 
following  the  transfer  of  a  partnership  interest  unless  either  the  partnership  has  made  a  one-time 
election  to  do  so,'*”  or  the  partnership  has  a  substantial  built-in  loss  immediately  after  the 
transfer.'**'*  If  an  election  is  in  effect  or  the  partnership  has  a  substantial  built-in  loss  immediately 
after  the  transfer,  adjustments  are  made  with  respect  to  the  transferee  partner.  These  adjustments 
are  to  account  for  the  difference  between  the  transferee  partner’s  proportionate  share 
adjusted  basis  of  the  partnership  property  and  the  transferee  partner’s  basis  in  its  partnei^4p 
interest.'**'  The  effect  of  the  adJusiBients  on  the  basis  of  partnership  property  is  to  approximate 
the  result  osfa  direct  purchase ’of  tfiii*  property  by  the  transferee  partner. 


Sfcfi.  69  T.C.  142  (1977). 

I  '  1 

Sec.  75^(jr).  ordinary  mcoine-producing  assets  are  unrealized  receivables  of  the  partnership  or 
inventory  items  of  the  partnership  (“751  assets”). 

Sec.  754. 


Sec.  743(a). 
Sec.  743(b). 
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Source  of  gain  or  loss  on  transfer  of  a  partnership  interest 


A  foreign  person  that  is  engaged  in  a  trade  or  business  in  the  United  States  is  taxed  on 
income  that  is  “effectively  connected”  with  the  conduct  of  that  trade  or  business  (“effectively 
connected  gain  or  loss”).'**^  Partners  in  a  partnership  are  treated  as  engaged  in  the  conduct  of  a 
trade  or  business  within  the  United  States  if  the  partnership  is  so  engaged. Any  gross  income 
derived  by  the  foreign  person  that  is  not  effectively  connected  with  the  person’s  U.S.  business  is 
not  taken  into  account  in  determining  the  rates  of  U.S.  tax  applicable  to  the  person’s  income 
from  the  business."’**'* 

Among  the  factors  taken  into  account  in  determining  whether  income,  gain,  or  loss  is 
effectively  connected  gain  or  loss  are  the  extent  to  which  the  income,  gain,  or  loss  is  derived 
from  assets  used  in  or  held  for  use  in  the  conduct  of  the  U.S.  trade  or  business  and  whether  the 
activities  of  the  trade  or  business  were  a  material  factor  in  the  realization  of  the  income,  gain,  or 
loss  (the  “asset  use”  and  “business  activities”  tests)."**^  In  determining  whether  the  asset  use  or 
business  activities  tests  are  met,  due  regard  is  given  to  whether  such  assets  or  such  income,  gain, 
or  loss  were  accounted  for  through  such  trade  or  business.  Thus,  notwithstanding  the  general 
rule  that  source  of  gain  or  loss  from  the  sale  or  exchange  of  personal  property  is  generally 
determined  by  the  residence  of  the  seller,"**^  a  foreign  partner  may  have  effectively  connected 
income  by  reason  of  the  asset  use  or  business  activities  of  the  partnership  in  which  he  is  an 
investor. 

Special  rules  apply  to  treat  gain  or  loss  from  disposition  of  U.S.  real  property  interests  as 
effectively  connected  with  the  conduct  of  a  U.S.  trade  or  business."**’  To  the  extent  that 
consideration  received  by  the  nonresident  alien  or  foreign  corporation  for  all  or  part  of  its  interest 
in  a  partnership  is  attributable  to  a  U.S.  real  property  interest,  that  consideration  is  considered  to 
be  received  from  the  sale  or  exchange  in  the  United  States  of  such  property."****  In  certain 


'•*2  Secs.  871(b),  864(c),  882. 

Sec.  875. 

Sees.  871(b)(2),  and  882(a)(2).  Non-business  income  received  by  foreign  persons  from  U.S.  sources  is 
generally  subject  to  tax  on  a  gross  basis  at  a  rate  of  .30  percent,  and  is  collected  by  withholding  at  the  source  of  the 
payment.  Tlic  income  of  non-resident  aliens  or  foreign  corporations  that  is  subject  to  tax  at  a  rate  of  .30-pcrccnt  is 
fixed,  dctcnninablc,  annual  or  periodical  income  that  is  not  effectively  connected  with  the  conduct  of  a  U.S.  trade  or 
business. 

Sec.  864(c)(2). 

Sec.  865(a). 

Sec.  897(a),  (g). 

Sec.  897(g). 
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circumstances,  gain  attributable  to  sales  of  U.S.  real  property  interests  may  be  subject  to 
withholding  tax  of  ten  percent  of  the  amount  realized  on  the  transfer.'**^ 

Under  a  1991  revenue  ruling,  in  determining  the  source  of  gain  or  loss  from  the  sale  or 
exchange  of  an  interest  in  a  foreign  partnership,  the  IRS  applied  the  asset-use  test  and  business 
activities  test  at  the  partnership  level  to  determine  the  extent  to  which  income  derived  from  the 
sale  or  exchange  is  effectively  connected  with  that  U.S.  business.  Under  the  ruling,  if  there  is 
unre^iaed  gain  or  loss  in  partnership  assets  that  would  be  treated  as  effectively  connected  with 
the  conduct  of  a  U.S.  trade  or  business  if  those  assets  were  sold  by  the  partnership,  some  or  all  of 
the  foreign  person’s  gain  or  loss  from  the  sale  or  exchange  of  a  partnership  interest  may  be 
treated  as  effectively  connected  with  the  conduct  of  a  U.S.  trade  or  business.  However,  a  2017 
Tax  Court  case  rejects  the  logic  of  the  ruling  and  instead  holds  that,  generally,  gain  or  loss  on 
sale  or  exchange  by  a  foreign  person  of  an  interest  in  a  partnership  that  is  engaged  in  a  U.S.  trade 
or  business  is  foreign-source."*'^* 


Description  of  Proposal 

Under  the  proposal,  gain  or  loss  from  the  sale  or  exchange  of  a  partnership  interest  is 
effectively  coahected  with  a  U.S.  trade  or  business  to  the  extent  that  the  transferor  would  have 
had  effectively  contsrjcted  gain  or  loss  had  the  partnership  sold  all  of  its  assets  at  fair  market 
value  as  of  the  dale  of  the  sale  or  exchange.  The  proposal  requires  that  any  gain  or  loss  from  the 
hypothetical  asset  sate  by  the  partnership  be  allocated  to  interests  in  the  partnership  in  the  same 
manner  as  nonseparately  stated  income  and  loss. 

The  proposal  also  requires  the  transferee  of  a  partnership  interest  to  withhold  1 0  percent 
of  the  amount  realized  on  the  sale  or  exchange  of  a  partnership  interest  unless  the  transferor 
certifies  that  the  transferor  is  not  a  nonresident  alien  individual  or  foreign  corporation.  If  the 
transferee  fails  to  withhold  the  correct  amount,  the  partnership  is  required  to  deduct  and  withhold 
from  distributions  to  the  transferee  partner  an  amount  equal  to  the  amount  the  transferee  failed  to 
withhold. 

The  proposal  provides  the  Secretary  of  the  Treasury  with  specific  regulatory  authority  to 
address  coordination  with  the  nonrecognition  provisions  of  the  Code. 

Effective  Date 


The  proposal  is  effective  for  sales  and  exchanges  after  December  31,  2017. 


Sec.  1445(e)(5).  Temp.  Treas.  Reg.  sec.  1.1445-1  lT(b),(d). 

Rev.  Rul.  91-.32,  1991-1  C.B.  107. 

See  Grecian  Magnesite  Mining  v.  Commissioner,  149  T.C.  No.  .3  (July  1.3,  lO'/Tj.  ’• 
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2.  Modification  of  the  definition  of  substantial  built-in  loss  in  the  case  of  transfer  of 
partnership  interest 


Present  Law 


In  general,  a  partnership  does  not  adjust  the  basis  of  partnership  property  following  the 
transfer  of  a  partnership  interest  unless  either  the  partnership  has  made  a  one-time  election  under 
section  754  to  make  basis  adjustments,  or  the  partnership  has  a  substantial  built-in  loss 
immediately  after  the  transfer."*®^ 

If  an  election  is  in  effect,  or  if  the  partnership  has  a  substantial  built-in  loss  immediately 
after  the  transfer,  adjustments  are  made  with  respect  to  the  transferee  partner.  These  adjustments 
are  to  account  for  the  difference  between  the  transferee  partner’s  proportionate  share  of  the 
adjusted  basis  of  the  partnership  property  and  the  transferee’s  basis  in  its  partnership  interest.'*^-^ 
The  adjustments  are  intended  to  adjust  the  basis  of  partnership  property  to  approximate  the  result 
of  a  direct  purchase  of  the  property  by  the  transferee  partner. 

Under  the  provision,  a  substantial  built-in  loss  exists  if  the  partnership’s  adjusted  basis  in 
its  property  exceeds  by  more  than  $250,000  the  fair  market  value  of  the  partnership  property.'*^'* 
Certain  securitization  partnerships  and  electing  investment  partnerships  are  not  treated  as  having 
a  substantial  l»Ut-in  loss  in  certain  instances,  and  thus  are  not  required  to  make  basis 
adjustments Co  partnership  property For  electing  investment  partnerships,  in  lieu  of  the 
partnership  basis  adjustments,  a  partner-level  loss  limitation  rule  applies.'*^^ 

Description  of  Proposal 

The  proposal  modifies  the  definition  of  a  substantial  built-in  loss  for  purposes  of  section 
743(d),  affecting  transfers  of  partnership  interests.  Under  the  proposal,  in  addition  to  the 
present-law  definition,  a  substantial  built-in  loss  also  exists  if  the  transferee  would  be  allocated  a 
net  loss  in  excess  of  $250,000  upon  a  hypothetical  disposition  by  the  partnership  of  all 
partnership’s  assets  in  a  fully  taxable  transaction  for  cash  equal  to  the  assets’  fair  market  value, 
immediately  aftec  the  transfer  of  the  partnership  interest. 

'  ”  I  > 

For  a  partnership  of  three  taxable  partners  (partners  A,  B,  and  C)  has  not  made 

an  election  pcffsqaflt  to.  section  754.  The  partnership  has  two  assets,  one  of  which,  Asset  X,  has  a 
built-in  gain  of  $Tft?iiiton,  while  the  other  asset.  Asset  Y,  has  a  built-in  loss  of  $900,000. 


Sec.  743(a). 

Sec.  743(b). 

Sec.  743(d). 

Sec  sec.  743(c)  (alternative  rules  for  electing  investment  partnerships)  and  sec.  743(0  (exception  for 
sccuriti/ation  partnerships). 

Unlike  in  the  case  of  an  electing  investment  partnership,  the  partner-level  loss.Tmafejtiati  Jtile  docs  not 
apply  for  a  securitization  partnership. 
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Pursuant  to  the  partnership  agreement,  any  gain  on  sale  or  exchange  of  Asset  X  is  specially 
allocated  to  partner  A.  The  three  partners  share  equally  in  all  other  partnership  items,  including 
in  the  built-in  loss  in  Asset  Y.  In  this  case,  each  of  partner  B  and  partner  C  has  a  net  built-in  loss 
of  $300,000  (one  third  of  the  loss  attributable  to  asset  Y)  allocable  to  his  partnership  interest. 
Nevertheless,  the  partnership  does  not  have  an  overall  built-in  loss,  but  a  net  built-in  gain  of 
$100,000  ($1  million  minus  $900,000).  Partner  C  sells  his  partnership  interest  to  another  person, 
D,  for  $33,333.  Under  the  proposal,  the  test  for  a  substantial  built-in  loss  applies  both  at  the 
partnership  level  and  at&e  transferee  partner  level.  If  the  partnership  were  to  sell  all  its  assets 
for  cash  at  their  fair  market  value  immediately  after  the  transfer  to  D,  D  would  be  allocated  a  loss 
of  $300,000  (one  third  of  the  built-in  loss  of  $900,000  in  Asset  Y).  The  partnership  does  not 
have  a  substantial  built-in  loss,  but  a  substantial  built-in  loss  exists  under  the  partner-level  test, 
and  the  partnership  adjusts  the  basis  of  its  assets  accordingly  with  respect  to  D. 

Effective  Date 


The  proposal  applies  to  transfers  of  partnership  interests  after  December  31,  2017. 

3.  Charitable  contributions  and  foreign  taxes  taken  into  account  in  determining  limitation 
on  allowance  of  partner's  share  of  loss 


Present  Law 


A  partner’s  distributive  share  of  partnership  loss  (including  capital  loss)  is  allowed  only 
to  the  extent  of  the  adjusted  basis  (before  reduction  by  ctment  year’s  losses)  of  the  partner’s 
interest  in  the  partnership  at  the  end  of  the  partnershtp  taxable  year  in  which  the  loss  occurred. 
Any  disallowed  loss  is  allowable  as  a  deduction  atthe  end  of  the  first  succeeding  partnership 
taxable  year,  and  subsequent  taxable  years,  U>  the  extent  that  the  partner’s  adjusted  basis  for  its 
partnership  interest  at  the  end  of  any  such  yissr  .eikceeds  zero  (before  reduction  by  the  loss  for  the 
year).'*^’  ''-li'--' 

A  partner’s  basis  in  its  partnership  interest  is  increased  by  its  distributive  share  of  income 
(including  tax  exempt  income)  and  is  decreased  (but  not  below  zero)  by  distributions  by  the 
partnership  and  its  distributive  share  of  partnership  losses  and  expenditures  of  the  partnership  not 
deductible  in  computing  partnership  taxable  income  and  not  properly  chargeable  to  capital 
account."*^^  In  the  case  of  a  charitable  contribution,  a  partner’s  basis  is  reduced  by  the  partner’s 
distributive  share  of  the  adjusted  basis  of  the  contributed  property.''^^ 

A  partnership  computes  its  taxable  income  in  the  same  manner  as  an  individual  with 
certain  exceptions.  The  exceptions  provide,  in  part,  that  the  deductions  for  foreign  taxes  and 


See.  704(d)  and  Treas.  Reg.  see.  1.704- 1(d)(1). 
See.  705(a). 

Rev.  Rul.  96-11,  1996-1  C.  B.  140. 
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charitable  contributions  are  not  allowed  to  the  partnership.^”®  a  partner  takes  into 

account  its  distributive  share  of  the  foreign  taxes  paid  by  the  md  the  charitable 

contributions  made  by  the  partnership  for  the  taxable  year.^”* 

In  applying  the  basis  limitation  on  partner  losses.  Treasury  regulations  do  not  take  into 
account  the  partner’s  share  of  partnership  charitable  contributions  and  foreign  taxes  paid  or 
accrued.^”^  The  IRS  has  taken  the  position  in  a  private  letter  ruling  that  the  basis  limitation  on 
partner  losses  does  not  apply  to  limit  the  partner’s  deduction  for  its  share  of  the  partnership’s 
charitable  contributions.^”'^  While  the  regulations  relating  to  the  loss  limitation  do  not  mention 
the  foreign  tax  credit,  a  taxpayer  may  choose  the  foreign  tax  credit  in  lieu  of  deducting  foreign 
taxes.^”'* 

By  contrast,  under  S  corporation  rules  limiting  the  losses  and  deductions  which  may  be 
taken  into  account  by  a  shareholder  of  an  S  corporation  to  the  shareholder’s  basis  in  stock  and 
debt  of  the  corporation,  the  shareholder’s  pro  rata  share  of  charitable  contributions  and  foreign 
taxes  are  taken  into  account.^”^ 


Description  of  Proposal 

Tite  proposal  modifies  the  basis  limitation  on  partner  losses  to  provide  that  a  partner’s 
dishribfiStve  share  of  items  that  are  not  deductible  in  computing  the  partnership’s  taxable  income, 
and  ppt  Giroperly  chargeable  to  capital  account,  are  allowed  only  to  the  extent  of  the  partner’s 


^  See.  70.'t(a)(2)(B)  and  (C).  In  addition,  section  70.1(a)(2)  provides  that  other  deductions  arc  not  allowed 
to  the  partnership,  notwithstanding  that  the  partnership’s  taxable  income  is  computed  in  the  same  manner  as  an 
individual’s  taxable  income,  specifically;  personal  exemptions,  net  operating  loss  deductions,  certain  itemized 
deductions  for  individuals,  or  depletion. 

Sec.  702. 

Tlie  regulation  provides  that  “[i]f  the  partner’s  distributive  share  of  tlie  aggregate  of  items  of  loss 
specified  in  section  702(a)(1),  (2),  (3),  (8)  [now  (7)J,  and  (9)  [now  (8)]  exceeds  the  basis  of  the  partner’s  interest 
computed  under  the  preceding  sentence,  the  limitation  on  losses  under  section  704(d)  must  be  allocated  to  ^ 
distributive  share  of  each  such  loss.”  The  regulation  docs  not  refer  to  section  702(a)(4)  (charitable  contribtJtions) 
and  702(a)(6)  (foreign  taxes  paid  or  accrued).  Treas.  Reg.  s«x\  1.704'l(d)(2). 

Priv.  Ltr.  Rul.  8405084.  And  sec  William  S.  McKee,  William  F.  Nelson  and  Robert  L.  Whitefre,  ■*' 
Federal  Taxation  of  Partnerships  and  Partners,  WG&L,  4'''  Edition  (20 1 1 ),  paragraph  1 1 .05[  1  ][b],  pp.  1 1-%14  ^ 
(noting  that  the  “failure  to  include  charitable  contributions  in  the  §  704(d)  limitation  is  an  apparent  tcchniical  ilav/  (Si 
the  statute.  Because  of  it,  a  zero-basis  partner"  itmy  reap  the  benefits  of  a  partnership  charitable  contributba  wtjkoai 
an  offsetting  decrease  in  the  basis  of  his  interest,  whereas  a  fellow  partner  who  happens  to  have  a  positive  b^s  may 
do  so  only  at  tire  cost  of  a  basis  decrease.”). 

rfta 

5®"'  Sec.  901. 

Sec.  1366(d)  and  sec.  1366(a)(1).  In  connection  witli  the  spslication  of  the  section  1 366(d)  limitation 
to  charitable  contributions,  section  1366(d)(4)  provides  a  special  ix.lc  .prorating  the  amount  of  appreciation  not 
sub  ject  to  the  limitation  in  the  case  of  charitable  contributions  of  appredsted  property  by  the  S  corporation.  Under  a 
related  rule,  tlie  shareholder’s  basis  in  his  interest  is  decreased  by  the  basis  (rather  than  the  fair  market  value)  of 
appreciated  property  by  reason  of  a  charitable  contribution  of  the  property  by  the  S  corporation  (temporarily  tlirough 
2013)  (sec.  1367(a)(2)). 
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adjusted  basis  in  its  partnership  interest  at  the  end  of  the  partnership  taxable  year  in  which  the 
expenditure  occurs.  Thus,  the  basis  limitation  on  partner  losses  applies  to  a  partner’s  distributive 
share  of  charitable  contributions  and  foreign  taxes. 

Effective  Date 


The  proposal  applies  to  partnership  tamble  years  beginning  after  December  3 1 , 201 7. 
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K.  Determination  of  Worker  Classification  and  Information  Reporting  Requirements 

Present  ijiw 


Worker  classification 


In  aeneral 

The  classification  of  a  worker  as  an  employee  or  not  as  an  employee  (that  is,  a  self- 
employed  individual  in  most  cases)  is  relevant  for  many  tax  puiposes.  These  purposes  include 
employment  tax  requirements,  exclusions  from  gross  income  fot  CiTtain  types  of  compensation, 
and  expense  deductions.  Some  purposes  favor  employee  status,  while  others  favor  self- 
employed  status.  For  example,  an  employee  may  exclude  employer-provided  health  benefits 
from  gross  income.  On  the  other  hand,  a  self-employed  individual  may  deduct  work-related 
expenses  in  determining  adjusted  gross  income. 

Common-law  test  and  section  530  of  the  Revenue  Act  of  1978 

The  largest  body  of  ftsx  law  relating  to  worker  classification  has  developed  in  connection 
with  employment  taxes^^®^  Employment  tax  responsibility  generally  rests  with  the  person  who  is 
the  employer  of  an  employee  under  a  common-law  test  that  has  been  incorporated  into  Treasury 
regulations.^®^  Under  the  regulations,  an  employer-employee  relationship  generally  exists  if  the 
person  for  whom  services  are  performed  has  the  right  to  control  and  direct  the  individual  who 
performs  the  services,  not  only  as  to  the  result  to  be  accomplished  by  the  work,  but  also  as  to  the 
details  and  means  by  which  that  result  is  accomplished.  That  is,  an  employee  is  subject  to  the 
will  and  control  of  the  employer,  not  only  as  to  what  is  to  be  done,  but  also  as  to  how  it  is  to  be 
done.  It  is  not  necessary  that  the  employer  actually  control  the  manner  in  which  the  services  are 
performed,  rather  it  is  sufficient  that  the  employer  have  a  right  to  control.  Whether  the  requisite 
control  exists  is  determined  on  the  basis  of  all  the  relevant  facts  and  circumstances. 

Various  cases  and  administrative  guidance  have  identified  vajiisi^:  facts  or  factors  that  are 
relevant  in  determining  whether  an  employer-employee  relationship  exists.  Based  on  an 
examination  of  cases  and  rulings,  the  Internal  Revenue  Service  (“IRS”)  developed  a  list  of  20 
factors  that  may  be  examined  in  determining  whether  an  employer-employee  relationship 
exists. The  degree  of  importance  of  each  factor  varies  depending  on  the  occupation  and  the 
factual  context  in  which  the  services  are  performed. 


^  Employment  taxes  eonsist  of  taxes  under  the  Federal  Insuranee  Contributions  Act  (“FICA”), 
secs.  .3101-.^128,  the  Railroad  Retirement  Tax  Act  (“RRTA”),  secs.  .^201 -.^2.3.3,  and  the  Federal  Unemployment  Tax 
Act  (“FUTA”),  secs.  3301-3311,  and  required  income  tax  witliliolding,  secs.  3401-3404. 

5®’  Treas.  Reg.  secs.  31.3121(d)-l(c)(l),  31.3306{i)-l{a),  and  31..3401(c)-l. 

-■>08  1987-1  C.B.  296.  The  20  factors  identified  by  the  IRS  are:  (1)  instructions, 

(2)  training,  (3)  integration  of  tlie  worker’s  services  into  business  operations,  (4)  services  to  be  rendered  personally, 
(5)  hiring,  supervision,  and  paying  assistants,  (6)  continuing  relationship,  (7)  set  hours  of  work,  (8)  full-time  services 
required,  (9)  work  on  service  recipient’s  premises,  (10)  required  order  or  sequence  of  work,  (1 1)  oral  or  written 
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More  recently,  the  IRS  has  identified  three  categories  of  evidence  that  may  be  relevant  in 
determining  whether  the  requisite  control  exists  under  the  common-law  test  and  has  grouped 
illustrative  factors  under  these  three  categories;  (1)  behavioral  control;  (2)  financial  control;  and 
(3)  relationship  of  the  parties.^”^  The  IRS  emphasizes  that  factors  in  addition  to  the  20  identified 
factors  may  be  relevant,  that  the  weight  of  the  factors  may  vary  based  on  the  circumstances,  that 
relevant  factors  may  change  over  time,  and  that  all  facts  must  be  examined. 

Generally,  individuals  who  follow  an  independent  trade,  business,  or  profession  in  which 
they  offer  services  to  the  public  are  not  employees.  Courts  have  recognized  that  a  highly 
educated  or  skilled  worker  does  not  require  close  supervision;  therefore,  the  degree  of  day-to-day 
control  over  the  worker’s  performance  of  services  is  not  particularly  helpful  in  determining  the 
worker’s  status.  Courts  have  considered  other  factors  in  these  cases,  tending  to  focus  on  the 
individual’s  ability  to  realize  a  profit  or  suffer  a  loss  as  evidenced  by  business  investments  and 
expenses. 

Under  section  530  of  the  Revenue  Act  of  1978^*“  (“section  530”),  if  certain  requirements 
are  met,  a  taxpayer  may  generally  treat  a  worker  as  not  being  an  employee  for  employment  tax 
purposes,  regardless  of  the  worker’s  actual  status  under  the  common-law  test,  unless  the  taxpayer 
has  no  reasonable  basis  for  such  treatment.  For  this  purpose,  a  reasonable  basis  exists  if  the 
taxpayer  reasonably  relied  on  (1)  past  IRS  audit  practice  with  respect  to  the  taxpayer, 

(2)  published  ratings  or  judicial  precedent,  (3)  long-standing  recognized  practice  in  the  industry 
of  which  the  texpayer  is  a  member,  or  (4)  any  other  reasonable  basis.  Relief  under  section  530 
also  requires  that  the  taxpayer  not  have  treated  the  worker  as  an  employee  for  any  period,  and, 
for  periods  after  1978,  all  Federal  tax  returns,  including  information  returns,  must  have  been 
filed  on  a  basis  consistent  with  treating  the  worker  as  not  being  an  employee.  Further,  the 
taxpayer  (or  a  predecessor)  must  not  have  treated  any  worker  holding  a  substantially  similar 
position  as  an  employee  for  purposes  of  employment  taxes  for  any  period  beginning  after  1 977. 

Section  530  also  generally  prohibits  Treasury  and  the  IRS  from  publishing  regulations 
and  revenue  rulings  with  respect  to  the  employment  status  of  any  individual  for  employment  tax 
purposes.  However,  a  service  provider  or  service  recipient  may  generally  obtain  a  written 


reports  required,  (12)  payment  by  the  hour,  week,  or  month,  (13)  payment  of  business  or  travel  expenses, 

(14)  furnishing  of  tools  and  materials  by  serviee  reeipient,  (15)  significant  investment  by  the  worker,  (16)  ability  to 
realize  a  profit  or  loss  by  the  worker,  (17)  working  for  more  than  one  finn  at  a  time,  (18)  services  available  to  the 
general  public,  ( 1 9)  service  recipient  has  right  to  discharge,  and  (20)  worker  has  right  to  tenninate  relationship. 

^  Department  of  the  Treasury,  Internal  Revenue  Service,  Independent  Contractor  or  Employee?  Training 
Materials,  Training  3320-102  (10-96)  TPDS  842381,  pp.  2-7.  This  document  is  publicly  available  through  the  IRS 
website. 


Pub.  L.  No.  95-600.  The  relief  provided  under  section  530  was  initially  temporary  to  give  Congress 
time  to  resolve  tire  many  complex  issues  regarding  worker  classification.  However,  after  being  extended  more  than 
once,  it  was  made  pennanent  and  has  been  amended  several  times  over  the  years. 
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determination  from  the  fUS  regarding  the  status  of  a  particular  worker  as  an  employee  of  . 
independent  contractor  for  purposes  of  Federal  employment  taxes  and  income  tax  withholding.^" 

Statutory  employee  or  nonemployee  status 

The  Code  contakts  various  proyisions  that  prescribe  treatment  of  a  specific  category  or 
type  of  worker  as  an  employee  or  as  not  being  an  employee.  Some  of  these  proyisions  apply  for 
Federal  tax  purposes  generally;  for  example,  certain  real  estate  agents  and  direct  sellers  are 
treated  for  all  tax  purposes  as  not  being  employees.^"  Others  apply  only  for  specific  purposes; 
for  example,  full-time  life  insurance  salesmen  are  treated  as  employees  for  social  security  and 
Medicare  tax  and  employee  benefit  purposes,"^  and  certain  other  salesmen  are  treated  as 
employees  for  social  security  and  Medicare  tax  purposes.^" 

Reporting  requirements 

Returns  relating  to  payments  made  of  fixed  or  determinable  income  or  compensation 

and  relating  to  payments  for  seryices 

Present  law  imposes  a  yariety  of  information  reporting  requirements  on  participants  in 
certain  transactions.^"  These  requirements  are  intended  to  assist  taxpayers  in  preparing  their 
income  tax  returns  and  to  help  the  Internal  Reyenue  Service  (“IRS”)  determine  whether  such 
returns  are  correct  and  complete. 

The  primary  proyision  goyeming  information  reporting  by  payors  requires  §3ii  Mformation 
return  by  eyery  person  engaged  in  a  trade  or  business  who  makes  payments  aggregating  $600  or 
more  in  any  taxable  year  to  a  single  payee  in  the  course  of  the  payor’s  trade  or  business.^" 
Payments  to  corporations  generally  are  excepted  from  this  requirement.  Payments  subject  to 
reporting  include  fixed  or  determinable  income  or  compensation,  but  do  not  include  payments 
for  goods  or  certain  enumerated  types  of  payments  that  are  subject  to  other  specific  reporting 


IRS  Fonii  SS-8  (Rev.  11-2006).  A  written  dctcniiination  with  regard  to  prior  employment  status  may 
be  issued  by  the  IRS.  The  IRS  will  not  issue  a  written  detennination  with  respect  to  prospective  employment  status. 
Section  .1.01(104)  of  Rev.  Proc.  2017-.1,  2017-1  I.R.B.  130,  136.  Under  section  7436,  if  the  IRS  dctcnnincs  that  a 
worker  is  an  employee  for  employment  tax  purposes  of  the  person  for  whom  services  arc  perfonned,  or  that  the 
person  is  not  entitled  to  relief  under  section  5.30,  the  person  may  petition  the  Tax  Court  for  a  detennination  of 
whctlier  tlic  IRS  detennination  is  correct  and  the  proper  amount  of  employment  tax. 

Sec.  3508. 

*'5  Secs.  3121(d)(3)(B)  and  7701(a)(20). 

Sec.  3121(d)(3)(D). 

Secs.  6031  through  6060. 

Tlie  infonnation  return  generally  is  submitted  electronically  as  a  Fonn  1099  or  Fonn  1096,  altliough 
certain  payments  to  beneficiaries  or  employees  may  require  use  of  Fonn  1041  or  Fonns  W-2  and  W-3,  respectively. 
Treas.  Reg.  sec.  1.604 1-1  (a)(2). 
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requirements.^*’  Detailed  rules  are  provided  for  the  reporting  of  various  ^pes  of  investment 
income,  including  interest,  dividends,  and  gross  proceeds  from  brokOxed  ffansactions  (such  as  a 
sale  of  stock)  paid  to  U.S.  persons.^'* 

Special  information  reporting  requirements  exist  for  employers  required  to  deduct  and 
withhold  tax  from  employees’  income.^'**  In  addition,  any  service  recipient  engaged  in  a  trade  or 
business  and  paying  for  services  is  required  to  make  a  return  according  to  regulations  when  the 
aggregate  of  payments  is  $600  or  more.^^” 


The  payor  of  amounts  described  above  is  required  to  provide  the  recipient  of  the  payment 
with  an  annual  statement  showing  the  aggregate  payments  made  and  contact  information  for  the 
payor.^^*  The  statement  must  be  supplied  to  taxpayers  by  the  payors  by  January  3 1  of  the 
following  calendar  year.  Payors  generally  must  file  the  information  return  with  the  IRS  on  or 
before  Janijgxy  M.  af  year  foM®wing  the  calendar  year  to  which  such  retotos 


gnts  made  in  settlement  of  third  party  netw«3rk  trsinsactions 


Any*payttiOTt5^ftles3^Ei;  misty  making  payment  to  a  participating  payee  in  settlement  of 
reportable  report  annually  to  the  IRS  and  to  the  participating  payee 

the  gross  payment  transactions,  as  well  as  the  name,  address,  and  TIN 

of  the  partit»pat^^4y§6®s  A%eportable  payment  transaction”  means  any  payment  card 
transaction  led  aoyiijtrd  |Ji^?ty(jB^s^?ork  transaction. 


A  “payment  settlement  entity”  means,  in  the  case  of  a  payment  card  transaction,  a 
merchant  acquiring  entity  and,  in  the  case  of  a  third  party  network  transaction,  a  third  party 
settlement  organization.  A  “participating  payee”  means,  in  the  case  of  a  third  party  network 
•  ttajssastioJij,  any  person  who  accepts  payment  from  a  third  party  settlement  organization  in 
of  such  transaction. 


-  For  purposes  of  the  reporting  requirement,  the  term  “third  party  network  transaction” 
Qseahg’ transaction  which  is  settled  through  a  third  party  payment  network.  A  “third  party 
payment  network”  is  defined  as  any  agreement  or  arrangement  ( 1 )  which  involves  the 
establishment  of  accounts  with  a  central  organization  by  a  substantial  number  of  persons  (i.e.. 


Sec.  6041(a)  requires  reporting  as  to  fixed  or  detenninable  gains,  profits,  and  income  (other  than 
payments  to  which  secs.  6042(a)(1),  6044(a)(1),  6047(c),  6049(a),  or  6050N(a)  applies  Sind  otlier  than  payments 
witli  respect  to  which  a  statement  is  required  under  authority  of  section  6O4^^/jij044(^)(^)  or  6045).  These 
payments  excepted  from  section  6041(a)  include  most  interest,  royalties,  aiid  ' 


Secs.  6042  (dividends),  6045  (broker  reporting)  and  6049  (int®Ssi)Md  feigTreasury  regulations 
thereunder.  .  .  / 

Sec.  6051(a). 

■'2®  Sec.  6041  A. 


521  Secs.  604 1  (d),  604 1  A(c). 
Sec.  6071(c). 
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more  than  50)  who  are  unrelated  to  such  organization,  provide  goods  or  services,  and  have 
agreed  to  settle  transactions  for  the  provision  of  such  goods  or  services  pursuant  to  such 
agreement  or  arrangement;  (2)  which  provides  for  standards  and  mechanisms  for  settling  such 
transactions;  and  (3)  which  guarantees  persons  providing  goods  or  services  pursuant  to  such 
agreement  or  arrangement  that  such  persons  will  be  paid  for  providing  such  goods  or  services. 

In  the  case  of  a  third  party  network  transaction,  the  payment  settlement  entity  is  the  third  party 
settlement  organization,,  which  is  defined  as  the  central  organization  which  has  the  contractual 
obligation  to  make  payment  to  participating  payees  of  third  party  network  transactions.  Thus,  an 
organization  generally  is  required  to  report  if  it  provides  a  network  enabling  buyers  to  transfer 
funds  to  sellers  who  have  established  accounts  with  the  organization  and  have  a  contractual 
obligation  to  accept  payment  through  the  network.  However,  an  organization  operating  a 
network  which  merely  processes  electronic  payments  (such  as  wire  transfers,  electronic  checks, 
and  direct  deposit  payments)  between  buyers  and  sellers,  but  does  not  have  contractual 
agreements  with  sellers  to  use  such  network,  is  not  required  to  report  under  the  provision. 
Similarly,  an  agreement  to  transfer  funds  between  two  demand  deposit  accounts  will  not,  by 
itsdf,  constitute  a  third  party  network  transaction. 

A  third  party  payment  network  does  not  include  any  agreement  or  arrangement  which 
provides  for  the  issuance  of  payment  cards.  In  addition,  a  third  party  settlement  organization  is 
not  required  to  report  unless  the  aggregate  value  of  third  party  network  transactions  for  the  year 
exceeds  $20,000  and  the  aggregate  number  of  such  transactions  exceeds  200.^^-^  If  a  payment  of 
funds  is  made  to  a  third  party  settlement  organization  by  means  of  a  payment  card  (eg.,  as  part 
of  a  transaction  that  is  a  payment  card  transaction),  the  $20,000  and  200  transaction  de  minimis 
rule  continues  to  apply  to  any  reporting  obligation  with  respect  to  payment  of  such  funds  to  a 
participating  payee  by  the  third  party  settlement  organization  made  as  part  of  a  third  party 
network  transaction. 


Description  of  Proposal 


Worker  classification  safe  harbor 


In  general 

The  proposal  provides  a  safe  harbor  under  which,  for  all  Code  purposes  (and 
notwithstanding  any  Code  provision  to  the  contrary),  if  certain  requirements  are  met  with  respect 
to  service  performed  by  a  service  provider,  with  respect  to  such  service:  (1)  the  service  provider 
is  not  treated  as  an  employee,  (2)  the  service  recipient  is  not  treated  as  an  employer,  (3)  a  payor 
is  not  treated  as  an  employer,  and  (4)  the  compensation  paid  or  received  for  the  service  is  not 
treated  as  paid  or  received  with  respect  to  employment. 


Sec.  6050W(e). 

The  proposal  also  amends  the  direct  seller  rules  under  section  .^508  to  include  a  person  engaged  in  the 
trade  or  business  of  selling,  or  soliciting  the  sale  of,  promotional  products  from  other  than  a  pennanent  retail 
establishment.  For  this  purpose,  a  promotional  product  is  a  tangible  item  with  permanently  marked  promotional 
words,  symbols,  or  art  of  the  purchaser. 
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For  purposes  of  the  proposal,  a  service  provider  is  any  qualified  person  who  performs 
service  for  another  person,  and  a  qualified  person  is  any  natural  person  or  any  entity  if  any  of  the 
services  performed  for  another  person  are  performed  by  one  or  more  natural  persons  who 
directly  own  interests  in  such  erttity.  The  service  recipient  is  the  person  for  whom  the  service 
provider  performs  service.  A  payor  is  a  person  (including  the  service  recipient)  that  pays  the 
service  provider  for  performing  the  service,  or  any  marketplace  platform  which  is  any  person 
who  operates  a  digital  website  or  mobile  application  that  facilitates  the  provision  of  goods  or 
services  by  providers  to  recipients,  who  enters  into  an  agreement  with  each  provider  that  such 
provider  will  not  be  treated  as  an  employee  with  respect  to  such  goods  and  services,  who 
provides  standards  and  mechanisms  for  settling  such  transactions,  and  guarantees  each  service 
provider  of  payment  for  transactions.^^^ 

The  proposal  does  not  apply  with  respect  to  any  service  provided  by  a  service  provider  to 
a  service  recipient  or  payor  if  the  service  provider  owns  any  interest  in  the  service  recipient  or 
payor,  with  the  exception  of  a  service  recipient  or  payor,  the  stock  of  which  is  regularly  traded 
on  an  established  securities  market. 

Under  the  proposal,  notwithstanding  section  530  of  the  Revenue  Act  of  1979,  the 
Secretary  of  the  Treasury  is  directed  to  issue  such  regulations  as  the  Secretary  determines  are 
necessary  to  carry  out  the  purposes  of  the  proposal.  Nothing  in  the  proposal  is  to  be  construed  as 
limiting  the  ability  or  right  of  a  service  provider,  service  recipient,  or  payor  to  apply  any  other 
Code  provision,  section  530,  or  any  common  law  rules  for  determining  whether  an  individual  is 
an  employee,  or  as  establishing  a  prerequisite  for  the  application  of  any  of  those  areas  of  law. 

Service  provider  requirements 

In  order  for  this  treatment  to  apply  to  service,  in  connection  with  performing  the  service, 
the  service  provider  generally  must  (1)  incur  expenses  which  are  deductible  as  trade  or  business 
expenses  and  a  significant  portion  of  which  are  reimbursed;  (2)  agree  to  perform  the  service  for  a 
particular  amount  of  time,  to  achieve  a  specific  result,  or  to  complete  a  specific  task;  (3)  have  a 
significant  investment  in  assets  or  training  applicable  to  the  service  performed,  not  be  required  to 
perform  services  exclusively  for  the  service  recipient,  have  not  performed  substantially  the  same 
services  for  the  service  recipient  or  payor  as  an  employee  during  the  one-year  period  ending  with 
the  date  of  commencement  of  services  under  a  contract  meeting  the  requirements  described 
below,  or  not  be  compensated  on  a  basis  which  is  tied  primarily  to  the  number  of  hours  actually 
worked.  Alternatively,  in  the  case  of  a  service  provider  engaged  in  the  trade  or  business  of 
selling  (or  soliciting  the  sale  of)  goods  or  services,  the  service  provider  must  be  compensated 
primarily  on  a  commission  basis,  and  substantially  all  the  compensation  for  the  service  must  be 
directly  related  to  sales  of  goods  or  services  rather  than  to  the  number  of  hours  worked.  In 
addition,  any  service  provider  must  have  a  principal  place  of  business,  must  not  primarily 
provide  the  service  in  the  service  recipient’s  place  of  business,  must  pay  a  fair  market  rent  for 
use  of  the  service  recipient’s  place  of  business,  or  must  provide  the  service  primarily  using 
equipment  supplied  by  the  service  provider. 


The  proposal  amends  section  74.36  to  allow  a  petition  to  be  filed  by  a  service  recipient,  a  payor,  or  a 
service  provider  whom  the  IRS  has  detennined  should  have  been  treated  as  an  employee. 
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Contract  and  reporting  requirements 


The  service  performed  by  the  service  provider  must  be  pursuant  to  a  witten,  contract 
between  the  service  provider  and  the  service  recipient  (or  the  payor,  if  applicable)  that  meets 
certain  requirements.  First,  the  contract  must  include  the  service  provider’s  name,  taxpayer 
identification  number,  and  address;  a  statement  that  the  service  provider  will  not  be  treated  as  an 
employee  for  purposes  of  the  Code  with  respect  to  the  service  provided  pursuant  to  the  contract; 
a  statement  that  the  service  recipient  (or  the  payor)  will,  consistent  with  Code  requirements, 
withhold  on  and  report  to  the  IRS  the  compensation  payable  pursuant  to  the  contract;  a  statement 
that  the  service  provider  is  responsible  for  the  payment  of  Federal,  State,  and  local  taxes, 
including  self-employment  taxes,  on  compfisispt&pn  payable  pursioarit  tp  the  contract;  and  a 
statement  that  the  contract  is  intended  to  b^.^'cphtract  meeting  the  applicable  requirements.  The 
contract  does  not  fail  to  meet  these  requiremelRtS^merely  because  the  service  provider’s  name, 
taxpayer  identification  number,  and  address  are  collected  at  the  time  of  payment  for  the  services 
and  not  in  advance,  or  becaiLse  the  contract  provides  for  an  agent  of  the  service  recipient  or  payor 
to  fulfill  the  responsibilities  of  the  service  recipient  or  payor.  Second,  the  term  of  the  contract 
generally  must  not  excee;dtwo  years;  however,  a  contract  can  be  renewed  in  writing  one  or  more 
times  if  the  tsemi  of  each  renewal  does  not  exceed  two  years  and  if  the  required  information  in  the 
contract  is  updated  in,  connection  with  the  renewal.  Third,  the  contract  or  renewal  must  be 
signed,  including  electronically,  by  bp%t|.ie  service  recipient  or  payor  and  the  service  provider 
no  later  than  the  date  on  which  aggr^ate  payments  made  by  the  service  recipient  to  the  service 
provider  exceed  $1000. 


If,  for  a  taxable  year,  the  service  recipient  or  payor  fails  to  meet  the  reporting 
requirements  applicable  with  respect  to  any  service  provider  (“applicable”  reporting 
requirements), the  safe  harbor  does  not  apply  for  purposes  of  making  any  determination  with 
respect  to  the  tax  liability  of  the  service  recipient  or  payor  with  respect  to  such  service  provider 
for  the  year  (unless  the  failure  is  due  to  reasonable  cause  and  not  willful  neglect). 


"^estfective  application  of  reclassification 


In  the  case  of  a  determination  by  the  IRS  that  a  have 

treated  a  service  provider  as  an  employee,  if  certain  M#|it^t(Vi^tion  will 

not  be  effective  earlier  than  the  “notice  date.”  In  order  for  recipient 

or  payor  must  have  entered  into  a  written  contract  with  the  seq^ii!® 
requirements  described  above,  for  all  relevant  taxable  years 


must  have  satisfied  the  applicable  withholding  and  reporting  iWsMtectto  the 


526 


The  applicable  reporting  requirements  relate  to,  under  sectionj® 


0  trade  or 


business  that  makes  payments  of  $600  or  more  (S 1 ,000  or  more  under  the  piDapOisyl  It?  to  another 

person,  under  section  6041  A( a),  a  service  recipient  engaged  in  a  trade  or  business  that  pays  $600  or  more  ($1,000  or 
more  under  the  proposal,  as  discussed  below)  in  remuneration  to  another  person  for  services,  or  under  section 
6050 W(a),  a  marketplace  platfonn  settling  payments  above  the  minimum  threshold  with  a  provider  of  goods  or 
services  engaging  in  tliird  party  network  transactions.  Under  the  proposal,  reporting  by  a  service  recipient  or  payor 
required  under  section  6041  or  6041 A  with  respect  to  compensation  paid  under  the  proposal  must  include  the 
aggregate  amount  of  such  compensation  paid  to  each  person  whose  name  is  required  to  be  included  on  tlic  report, 
the  aggregate  amount  of  income  tax  withheld  from  the  compensation  (as  discussed  below),  and  an  indication  of 
whether  a  copy  of  the  contract  required  under  the  proposal  is  on  file  with  the  service  recipient  or  payor. 


UST  001546 


157 


TREAS-1 7-0313-1-000567 


service  provider  (unless  the  failure  to  satisfy  the  requirements  is  due  to  reasonable  cause  and  not 
willful  neglect),  the  service  recipient  or  payor  must  have  collected  and  paid  over  all  applicable 
employment  taxes  for  all  relevant  taxable  years  with  respect  to  the  service  provider  (unless  the 
failure  to  satisfy  the  requirements  is  due  to  reasonable  cause  and  not  willful  neglect),  and  the 
service  recipient  or  the  payor  must  demonstrate  a  reasonable  basis  for  determining  that  the 
service  provider  is  not  an  employee  tinder  the  safe  harbor  and  that  the  determination  was  made  in 
good  faith. 

Similarly,  with  respect  to  the  service  provider,  a  determination  that  the  service  provider 
should  have  been  treated  as  an  employee  will  not  be  effective  earlier  than  the  notice  date  if  the 
service  provider  entered  into  a  written  contract  with  the  service  recipient  or  payor  that  meets  the 
requirements  described  above,  for  all  relevant  taxable  years  the  service  provider  satisfied 
applicable  income  tax  and  self-employment  tax  return  requirements^^’  with  respect  to  the  service 
recipient  or  payor  (unless  the  failure  to  satisfy  the  requirements  is  due  to  reasonable  cause  and 
not  willful  neglect),  and  the  service  provider  demonstrates  a  reasonable  basis  for  determining 
that  the  service  provider  is  not  an  employee  under  the  safe  harbor  and  that  the  determination  was 
made  in  good  faith. 

For  this  purpose,  the  “notice  date”  is  the  30th  day  after  the  earlier  of  (1)  the  date  on 
which  the  first  letter  of  proposed  deficiency  that  allows  the  service  provider,  service  recipient,  or 
payor  an  opportunity  for  administrative  review  in  the  IRS  Office  of  Appeals  is  sent,  (2)  the  date 
on  which  a  deficiency  notice  is  sent,  or  (3)  the  date  on  which  a  notice  of  determination  that  a 
service  provider  is  an  employee  is  sent 

Withholding  requirements 

The  proposal  imposes  an  income  tax  wifhholding  requirement  with  respect  to 
compensation  paid  pursuant  to  a  contract  between  a  service  provider  and  a  service  recipient  (or 
payer)  that  meets  the  requirements  described  above.  For  this  purpose,  a  payment  of  such 
compensation  is  treated  as  a  payment  of  wages  by  an  employer  to  an  employee.  However,  the 
amount  required  to  be  withheld  is  five  percent  of  the  compensation  and  only  on  compensation  up 
to  $20,000  paid  pursuant  to  the  contract. 

Reporting  requirements 

Returns  relating  to  payments  made  of  fixed  or  detenninable  income  a  compensation 

and  relating  to  payments  for  services 

This  proposal  increases  the  reporting  threshold  for  two  categories  of  reportable  payments 
from  aggregate  payments  of  $600  or  more  to  $  1 000  or  more.  The  first  category  is  payments  of 
fixed  or  determinable  income  or  compensation  not  including  payments  for  goods  or  certam 


Sees.  60 1 2(a)  and  6017. 

The  proposal  also  amends  the  voluntary  withtoldinit  rules  under  section  .^402(p)  to  provide  that  a 
voluntary  withholding  agreement  is  not  taken  into  account  iwdgtonining  whether  any  party  to  the  agreement  is  an 
employee  or  an  employer  for  Code  purposes. 
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enumerated  types  of  payments  subject  to  other  reporting  requirements.  The  second  category  is 
payments  for  services  received  from  any  service  recipient  engaged  in  a  trade  or  business  paying 
for  such  services. 

Returns  relating  to  payments  made  in  settlement  of  third  party  network  transactions 

This  proposal  defines  a  marketplace  platform  as  a  person  which  is  a  central  organization 
and  who  operates  a  website,  mobile  application,  or  similar  system  through  which  users  may 
transact  for  the  provision  of  goods  or  services  to  recipients  and  through  which  the  organization 
settles  such  transactions  and  guarantees  payments  to  providers.  In  the  agreement  with  each 
provider,  the  central  organization  classified  as  a  marketplace  platform  must  state  that  the 
provider  will  not  be  treated  as  an  employee  with  respect  to  their  provision  of  goods  or  services. 

This  proposal  also  changes  the  de  minimis  rule  for  aggregate  third  party  network 
transactions  to  a  participating  payee  below  which  a  third  party  settlement  organization  is  not 
required  to  report.  A  third  party  settlement  organization  is  generally  required  to  report  third  party 
network  transactions  with  any  participating  payee  that  exceed  a  minimum  threshold  of  $1,000  ill' 
aggregate  payments,  regardless  of  the  aggregate  number  of  such  transactions. 

Certain  third  party  settlement  organizations  may  instead  elect  to  report  once  third  party 
network  transactions  with  a  participating  payee  either  exceed  $5,000  or  exceed  50  in  number, 
whichever  occurs  first.  Third  party  settlement  organizations  that  are  marketplace  platforms  may 
opt  to  report  using  the  higher  threshold  if  substantially  all  of  the  participating  payees  to  which  it 
makes  reportable  payments  are  primarily  engaged  in  the  sale  of  goods  on  such  platform.  Third 
party  settlement  organizations  that  are  not  marketplace  platforms  may  opt  to  report  using  the 
higher  threshold  third  party  network  transactions  with  participating  payees  who  are  primarily 
engaged  in  the  sale  of  goods  in  these  transactions. 

Effective  Date 


Worker  classification 


The  proposal  is  generally  effective  for  services  performed  after  December  3 1,  2017,  and 
amounts  paid  for  such  services  after  such  date.  However,  a  contract,  and  a  service  recipient  or 
payor,  will  not  be  treated  as  failing  to  meet  the  requirements  under  the  proposal  with  respect  to 
compensation  paid  to  a  service  provider  before  1 80  days  after  the  date  of  enactment  of  the 
proposal. 

Reporting  requirements 

The  proposal  applies  to  payments  made  after  December  3 1 , 201 8. 
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L.  Tax-Exempt  Organizations 


1.  Excise  tax  based  on  investment  income  of  private  colleges  and  universities 

Present  Law 


Public  charities  and  private  foundations 

An  organization  qualifying  for  tax-exempt  status  under  section  501(c)(3)  is  further 
classified  as  either  a  public  charity  or  a  private  foundation.  An  organization  may  qualify  as  a 
public  charity  in  several  ways.^^^  Certain  organizations  are  classified  as  public  charities  per  se, 
regardless  of  their  sources  of  support.  These  include  churches,  certain  schools,  hospitals  and 
other  medical  organizations,  certain  organizations  providing  assistance  to  colleges  and 
universities,  and  governmental  units.^-^®  Other  organizations  qualify  as  public  charities  because 
they  are  broadly  publicly  supported.  First,  a  charity  may  qualify  as  publicly  supported  if  at  least 
one-third  of  its  total  support  is  from  gifts,  grants  or  other  contributions  from  governmental  units 
or  the  general  public.^-’’  Alternatively,  it  may  qualify  as  publicly  supported  if  it  receives  more 
than  one-third  of  its  total  support  from  a  combination  grants,  and  contributions  from 

governmental  units  and  the  public  plus  revenue  arising  activities  related  to  its  exempt 
purposes  {e.g.,  fee  for  service  income).  In  addition,  this  ml^ory  of  public  charity  must  not  rely 
excessively  on  endowment  income  as  a  source  of  support. A  supporting  organization,  i.e.,  an 
organization  that  provides  support  to  another  section  501(c)(3)  entity  that  is  not  a  private 
foundation  and  meets  the  requiremei^sVof  classified  as  a  public  charity. 


The  Code  does  not  expressly  dgfeso  the  icon  but  rather  provides  exceptions  to  those 

entities  that  arc  treated  as  private  foundatioir^.^  -  Z  ^  — 

iv)  for  a  description  of  these 


Sec.  509(a)(  1 )  (referring  to  secjfaagTZQ 
organizations). 


Treas.  Reg.  sec.  1.170A-9(0(2).  Failing  this  mechanical  lest,  the  organization  may  qualify  as  a  public 
charity  if  it  passes  a  “facts  and  circumstances”  test.  Treas.  Reg.  sec.  1 . 1 70A-9(f)(.'t).  ^ 


To  meet  this  requirement,  the  organization  must  normally  receive  more  than  one-third  of  itsiS^pb-it 
from  a  combination  of  (1)  gifts,  grants,  contributions,  or  membership  fees  and  (2)  certain  gross  receipts  from 
admissions,  sales  of  merchandise,  performance  of  services,  and  furnishing  of  facilities  in  connection  witlyictMliss 
that  are  related  to  the  organization’s  exempt  purposes.  Sec.  509(a)(2)(A).  In  addition,  the  organization  muLstttca: 
nonnally  receive  more  than  one-third  of  its  public  support  in  each  taxable  year  from  the  sum  of  ( 1)  gross 
income  and  (2)  tlie  excess  of  unrelated  business  taxable  income  as  detennined  under  section  512  over  thc^ftiount 
unrelated  business  income  tax  imposed  by  section  511.  Sec.  509(a)(2)(B). 


Sec.  509(a)(3).  Supporting  organizations  are  further  classified  as  Type  1,  II,  or  111  depending  on  the 
relationship  they  have  with  the  organizations  they  support.  Supporting  organizations  must  support  public  charities 
listed  in  one  of  the  other  categories  {i.e.,  perse  public  charities,  broadly  supported  public  charities,  or  revenue 
generating  public  charities),  and  they  are  not  permitted  to  support  other  supporting  organizations  or  testing  for 
public  safety  organizations. 
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A  section  501(c)(3)  organization  that  does  not  fit  within  any  of  the  above  categories  is  a 
private  foundation.  In  general,  private  foundations  receive  funding  from  a  limited  number  of 
sources  {e.g.,  an  individual,  a  family,  or  a  corporation). 

The  deduction  for  charitable  contributions  to  private  foundations  is  in  some  instances  less 
generous  than  the  deduction  for  charitable  contributions  to  public  charities.  In  addition,  private 
foundations  are  subject  to  a  number  of  operational  rules  and  restrictions  that  do  not  apply  to 
public  charities.^'^'* 

Excise  tax  on  investment  income  of  private  foundations 

Under  section  4940(a),  private  foundations  that  are  recognized  as  exempt  from  Federal 
income  tax  under  section  501(a)  (other  than  exempt  operating  foundations)^^^  are  subject  to  a 
two-percent  excise  tax  on  their  net  investment  income.  Net  investment  income  generally 
includes  interest,  dividends,  rents,  royalties  (and  income  from  similar  sources),  and  capital  gain 
net  income,  and  is  reduced  by  expenses  incurred  to  earn  this  income.  The  two-percent  rate  of  tax 
is  reduced  to  one-percent  in  any  year  in  which  a  foundation  exceeds  the  average  historical  level 
of  its  charitable  distributions.  Specifically,  the  excise  tax  rate  is  reduced  if  the  foundation’s 
qualifying  distributions  (generally,  amounts  paid  to  accomplish  exempt  purposes)^-^^  equal  or 
exceed  the  sum  of  (1)  the  amount  of  the  foundation’s  assets  for  the  taxable  year  multiplied  by  the 
average  percentage  of  the  foundation’s  qualifying  distributions  over  the  five  taxable  years 
immediately  preceding  the  taxable  year  in  question,  and  (2)  one  percent  of  the  net  investment 
income  of  the  foundation  for  the  taxable  year.^’’  In  addition,  the  foundation  cannot  have  been 


Organizations  organized  and  operated  exelusively  for  testing  for  publie  safety  also  are  classified  as  public 
charities.  Sec.  509(a)(4).  Such  organizations,  however,  arc  not  eligible  to  receive  deductible  charitable 
contributions  under  section  1 70. 

Unlike  public  charities,  private  foundations  arc  subject  to  tax  on  their  net  investment  income  at  a  rate  of 
two  percent  (one  percent  in  some  cases).  Sec.  4940.  Private  foundations  also  arc  subject  to  more  restrictions  on 
their  activities  than  arc  public  charities.  For  example,  private  foundations  arc  prohibited  from  engaging  in  self- 
dealing  transactions  (sec.  4941),  arc  required  to  make  a  minimum  amount  of  charitable  distributions  each  year,  (sec. 
4942),  arc  limited  in  the  extent  to  which  they  may  control  a  business  (sec.  494.3),  may  not  maks  speculative 
investments  (sec.  4944),  and  may  not  make  certain  expenditures  (sec.  4945).  Violations  of  these  rules  result  in 
excise  taxes  on  the  foundation  and,  in  some  cases,  may  result  in  excise  taxes  on  the  managers  of  the  foundation. 

Exempt  operating  foundations  are  exempt  from  the  section  4940  tax.  Sec.  4940(d)(1).  Exempt 
operating  foundations  generally  include  organizations  such  as  museums  or  libraries  tliat  devote  their  assets  to 
operating  charitable  programs  but  have  difficulty  meeting  the  “public  support”  tests  necessary  not  to  be  classified  as 
a  private  foundation.  To  be  an  exempt  operating  foundation,  an  organization  must;  ( 1 )  be  an  operating  foundation 
(as  defined  in  section  4942(j)(3));  (2)  be  publicly  supported  for  at  least  10  taxable  years;  (3)  have  a  goveraiag  body 
no  more  than  25  percent  of  whom  are  disqualified  persons  and  that  is  broadly  representative  of  the  general  public; 
and  (4)  have  no  officers  who  are  disqualified  persons.  Sec.  4940(d)(2). 

Sec.  4942(g). 

Sec.  4940(e). 
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subject  to  tax  in  any  of  the  five  preceding  years  for  failure  to  meet  minimum  qualifying 
distribution  requirements  in  section  4942. 

Private  foundations  that  are  not  exempt  from  tax  under  section  501(a),  such  as  certain 
charitable  trusts,  are  subject  to  an  excise  tax  under  section  4940(b).  The  tax  is  equal  to  the 
excess  of  the  sum  of  the  excise  tax  that  would  have  been  imposed  under  section  4940(a)  if  the 
foundation  were  tax  exempt  and  the  amount  of  the  tax  on  unrelated  business  income  that  would 
have  been  imposed  if  the  foundation  were  tax  exempt,  over  the  income  tax  imposed  on  the 
foundation  under  subtitle  A  of  the  Code. 

Private  foundations  are  required  to  make  a  minimum  amount  of  qualifying  distributions 
each  year  to  avoid  tax  under  section  4942.  The  minimum  amount  of  qualifying  distributions  a 
foundation  has  to  make  to  avoid  tax  under  section  4942  is  reduced  by  the  amount  of  section  4940 
excise  taxes  paid.^-^* 

Private  colleges  and  universities 

Private  colleges  and  universities  generally  are  treated  as  public  charities  rather  than 
private  foundations^'^^  and  thus  are  not  subject  to  the  private  foundation  excise  tax  on  net 
investment  income. 


Description  of  Proposal 

The  proposal  imposes  an  excise  tax  on  an  applicable  educational  institution  for  each 
taxable  year  equal  to  1 .4  percent  of  the  net  investment  income  of  the  institution  for  the  taxable 
year.  Net  investment  income  is  determined  using  rules  similar  to  the  rules  of  section  4940(c) 
(relating  to  the  net  investment  income  of  a  private  foundation). 

For  purposes  of  the  proposal,  an  applicable  educational  institution  is  an  institution:  (1) 
that  has  at  least  500  tuition-paying  students  during  the  preceding  taxable  year;  (2)  that  is  an 
eli^ble  education  institution  as  described  in  section  25A  of  the  Code^'"’;  (3)  that  is  not  described 
in  the  first  section  of  section  51 1(a)(2)(B)  of  the  Code  (generally  describing  State  colleges  and 
universities);  and  (4)  the  aggregate  fair  market  value  of  the  assets  of  which  at  the  end  of  the 
preceding  taxable  year  (other  than  those  assets  which  are  used  directly  in  carrying  out  the 
institution’s  exempt  purpose^"")  is  at  least  $250,000  per  student.  For  these  purposes,  the  number 


Sec.  4942(d)(2). 

Secs.  509(a)(1)  and  170(b)(l)(A)(ii). 

Section  25A  defines  an  eligible  educational  institution  as  an  institution  ( 1 )  which  is  described  in  section 
481  of  the  Higher  Education  Act  of  1965  (20  U.S.C.  sec.  1088),  as  in  effect  on  August  5,  1977,  and  (2)  which  is 
eligible  to  participate  in  a  program  under  title  IV  of  such  Act. 

Assets  used  directly  in  carrying  out  the  institution’s  exempt  purpose  include,  for  example,  classroom 
buildings  and  physical  facilities  used  for  educational  activities  and  office  equipment  or  other  administrative  assets 
used  by  employees  of  the  institution  in  carrying  out  exempt  activities,  among  other  assets. 


UST  001551 


162 


TREAS-1 7-0313-1-000572 


of  students  of  an  institution  is  based  on  the  daily  average  number  of  full-time  students  attending 
the  institution,  with  part-time  students  being  taken  into  account  on  a  full-time  student  equivalent 
basis. 


For  purposes  of  determining  whether  an  institution  meets  the  asset-per-student  threshold 
and  determining  net  investment  income,  assets  and  net  investment  income  include  amounts  with 
respect  to  an  organization  that  is  related  to  the  institutioxs.  Art  organization  is  treated  as  related  to 
the  institution  for  this  purpose  if  the  organization:  (1)  coRirols,  or  is  controlled  by,  the 
institution;  (2)  is  controlled  by  one  or  more  persons  that  control  the  institution;  or  (3)  is  a 
supported  organization^"*^  or  a  supporting  organization^"*^  during  the  taxable  year  with  respect  to 
the  institution. 


Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  31, 2017. 
2.  Name  and  logo  royalties  treated  as  unrelated  business  taxable  income 

Present  Law 


Tax  exemption  for  certain  organizations 

Section  501(a)  exempts  certain  organizations  from  Federal  income  tax.  Such 
organizations  include:  ( 1 )  tax-exempt  organizations  described  in  section  501(c)  (including 
among  others  section  501(c)(3)  charitable  organizations  and  section  501(c)(4)  social  welfare 
organizations);  (2)  religious  and  apostolic  organizations  described  in  section  501(d);  and  (3) 
trusts  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus  plan  of  an  employer  described  in 
section  401(a). 

Unrelated  business  income  tax,  in  general 

An  exempt  organization  generally  may  have  revenue  from  four  sources;  contributions, 
gifts,  and  grants;  trade  or  business  income  that  is  related  to  exempt  activities  (e.g.,  program 
service  revenue);  investment  income;  and  trade  or  business  income  that  is  not  related  to  exempt 
activities.  The  Federal  income  tax  exempttea  ^nerally  extends  to  the  first  three  categories,  and 
does  not  extend  to  an  organization’s  unrelated  Mde  or  business  income.  In  some  cases, 
however,  the  investment  income  of  an  organization  is  taxed  as  if  it  were  unrelated  trade  or 
business  income.^"*"* 


Secs.  509(0(3). 

Secs.  509(a)(3). 

.';44  jg  jjjg  j-ggg  social  clubs  (sec.  501(c)(7)),  voluntary  employees’  beneficiary  associations  (sec. 
501(c)(9)),  ;md  organizations  and  trusts  described  in  sections  501(c)(17)  and  501(c)(20).  Sec.  512(a)(3). 
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The  unrelated  business  income  tax  (“UBIT”)  generally  applies  to  income  derived  from  a 
trade  or  business  regularly  carried  on  by  the  organization  that  is  not  substantially  related  to  the 
performance  of  the  organization’s  tax-exempt  functions.^'’^  An  organization  that  is  subject  to 
UBIT  and  that  has  $1,000  or  more  of  gross  unrelated  business  taxable  income  must  report  that 
income  on  Form  990-T  (Exempt  Organization  Business  Income  Tax  Return). 

Most  exempt  organizations  may  operate  an  unrelated  trade  or  business  so  long  as  the 
organization  remains  primarily  engaged  in  activities  that  further  its  exempt  purposes.  Therefore, 
an  organization  may  engage  in  a  substantial  amount  of  unrelated  business  activity  without 
jeopardizing  exempt  status.  A  section  501(c)(3)  (charitable)  organization,  however,  may  not 
operate  an  unrelated  trade  or  business  as  a  substantial  part  of  its  activities.^®  Therefore,  the 
unrelated  trade  or  business  activity  of  a  section  501(c)(3)  organization  must  be  insubstantial. 

Organizations  subject  to  tax  on  unrelated  business  income 

Most  exempt  organizations  are  subject  to  the  tax  on  unrelated  business  income. 
Specifically,  organizations  subject  to  the  unrelated  business  income  tax  generally  include:  (I) 
organizations  exempt  from  tax  under  section  501(a),  including  organizations  described  in  section 
501(c)  (except  for  U.S.  instrumentalities  and  certain  charitable  trusts);^'*’  (2)  qualified  pension, 
profit-sharing,  and  stock  bonus  plans  described  in  section  401(a);^'’*  and  (3)  certain  State  colleges 
and  universities.^'*^ 

Exclusions  from  unrelated  business  taxable  income 


Certain  types  of  income  are  specifically  exempt  from  unrelated  business  taxable  income, 
such  as  dividends,  interest,  royalties,  and  certain  rents,^^”  unless  derived  from  debt-financed 
property  or  from  certain  50-percent  controlled  subsidiaries.^^*  Other  exemptions  from  UBIT  are 
provided  for  activities  in  which  substantially  all  the  work  is  performed  by  volunteers,  for  income 
from  the  sale  of  donated  goods,  and  for  certain  activities  carried  on  for  the  convenience  of 
members,  students,  patients,  officers,  or  employees  of  a  charitable  organization.  In  addition, 
special  UBIT  provisions  exempt  from  tax  activities  of  trade  shows  and  State  fairs,  income  from 
bingo  games,  and  income  from  the  distribution  of  low-cost  items  incidental  to  the  solicitation  of 
charitable  contributions.  Organizations  liable  for  tax  on  unrelated  business  taxable  income  may 


Secs.  511-514. 

Treas.  Reg.  sec.  1.50 1(c)(3)- 1(e). 
Sec.  511(a)(2)(A). 

Sec.  511(a)(2)(A). 

Sec.  511(a)(2)(B). 

Secs.  511-514. 

Sec.  512(b)(13). 
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be  liable  for  alternative  minimum  tax  determined  after  taking  into  account  adjustments  and  tax 
preference  items. 


Description  of  Proposal 

The  proposal  modifies  the  UBH' treatment  of  the  licensing  of  an  organization’s  name  or 
logo  generally  to  subject  royalty  income  derived  from  such  a  license  to  UBIT.  Specifically,  the 
proposal  amends  section  513  (regarding  unrelated  trades  or  businesses)  to  provide  that  any  sale 
or  licensing  by  an  organization  of  any  name  or  logo  of  the  organization  (including  any  trademark 
or  copyright  related  to  a  name  or  logo)  is  treated  as  an  unrelated  trade  or  business  that  is 
regularly  carried  on  by  the  organizarioo.  in  addition,  the  proposal  amends  section  5 1 2  (regarding 
unrelated  business  taxable  income)  to  provide  that  mcome  derived  from  any  such  licensing  of  a 
name  or  logo  of  the  organization  is  mcludedin  the  organization’s  gross  unrelated  business 
taxable  income,  notwithstanding  the  provisions  of  section  5 1 2  that  otherwise  exclude  certain 
types  of  passive  income  (including  royalties)  from  unrelated  business  taxable  income. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

3.  Unrelated  business  taxable  income  separately  computed  for  each  trade  or  business 

Present  Law 


Tax  exemption  for  certain  crganiizations 

Section  501(a)  exenepts  certain  organizations  from  Federal  income  tax.  Such 
organizations  include:  ( 1 )  tax-exempt  organizations  described  in  section  501(c)  (including 
among  others  section  501(c)(3)  charitable  organizations  and  section  501(c)(4)  social  welfare 
organizations);  (2)  religious  and  apostolic  organizations  described  in  section  501(d);  and  (3) 
trusts  forming  part  of  a  pension,  profit-sharing,  or  stock  bonus  plan  of  an  employer  described  in 
section  401(a). 

Unrelated  business  income  tax,  in  general 

An  exempt  organization  generally  may  have  revenue  from  four  sources:  contributions, 
gifts,  and  grants;  trade  or  business  income  that  is  related  to  exempt  activities  {e.g.,  program 
service  revenue);  investment  income;  and  trade  or  business  income  that  is  not  related  to  exempt 
activities.  The  Federal  income  tax  exemption  generally  extends  to  the  first  three  categories,  and 
does  not  extend  to  an  organization’s  unrelated  trade  or  business  income.  In  some  cases. 


Specifically,  tlie  proposal  references  sections  512(b){l),  (2),  (3)  and  (5). 
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however,  the  investment  income  of  an  organization  is  taxed  as  if  it  were  unrelated  trade  or 
business  income.^^^ 

The  unrelated  business  income  tax  (“UBIT”)  generally  applies  to  income  derived  from  a 
trade  or  business  regularly  carried  on  by  the  organization  that  is  not  substantially  related  to  the 
performance  of  the  organization’s  tax-exempt  functions.^^'*  An  orgamzation  that  is  subject  to 
UBIT  and  that  has  $1,000  or  more  of  gross  unrelated  business  taxable  income  must  report  that 
income  on  Form  990-T  (Exempt  Organization  Business  Income  Tax  Repim). 

Most  exempt  organizations  may  operate  an  unrelated  trade  or  business  so  long  as  the 
organization  remains  primarily  engaged  in  activities  that  further  its  exempt  purposes.  Therefore, 
an  organization  may  engage  in  a  substantial  amount  of  unrelated  business  activity  without 
jeopardizing  exempt  status.  A  section  501(c)(3)  (charitable)  organization,  however,  may  not 
operate  an  unrelated  trade  or  business  as  a  substantial  part  of  its  activities. Therefore,  the 
unrelated  trade  or  business  activity  of  a  section  501(c)(3)  organization  must  be  insubstantial. 

Organizations  subject  to  tax  on  unrelated  business  income 

Most  exempt  organizations  are  subject  to  the  tax  on  unrelated  business  income. 
Specifically,  organizations  subject  to  the  unrelated  business  income  tax  generally  include:  (1) 
organizations  exempt  from  tax  under  section  501(a),  including  organizations  described  &  Si^iion 
501(c)  (except  for  U.S.  instrumentalities  and  certain  charitable  tmsts)  (2)  qualified 
profit-sharing,  and  stock  bonus  plans  described  in  section  401(a);^^^  and  (3)  certain  State  colleges 
and  imiversities.^^* 

Exclusions  from  unrelated  business  taxable  income 


Certain  types  of  income  are  specifically  exempt  from  unrelated  business  taxable  income, 
such  as  dividends,  interest,  royalties,  and  certain  rents,^^^  unless  derived  from  debt-financed 
property  or  from  certain  50-percent  controlled  subsidiaries.^^®  Other  exemptions  from  UBIT  are 
provided  for  activities  in  which  substantially  all  the  work  is  performed  by  volunteers,  for  income 


This  is  Ihc  case  for  social  clubs  (see.  501(c)(7)),  voluntary  employees’  beneficiary  associations  (sec. 
501(c)(9)),  and  organizations  and  trusts  described  in  sections  501(c)(17)  and  501(c)(20).  Sec.  512(a)(.'?). 

Sees.  511-514. 

Treas.  Reg.  sec.  1.50 1(c)(3)- 1(e). 

Sec.  511(a)(2)(A). 

Sec.  511(a)(2)(A). 

Sec.  511(a)(2)(B). 

Secs.  511-514. 

^  Sec.  512(b)(13). 
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from  the  sale  of  donated  goods,  and  for  certain  activities  carried  on  for  the  convenience  of 
members,  students,  patients,  officers,  or  employees  of  a  charitable  organization.  In  addition, 
special  UBIT  provisions  exempt  from  tax  activities  of  trade  shows  and  State  fairs,  income  from 
bingo  games,  and  income  from  the  distribution  of  low-cost  items  incidental  to  the  solicitation  of 
charitable  contributions.  Organizations  liable  for  tax  on  unrelated  business  taxable  income  may 
be  liable  for  alternative  minimum  tax  determined  after  taking  into  account  adjustments  and  tax 
preference  items. 

Specific  deduction  a£ainst  unrelated  business  taxable  income 

In  computing  unrelated  business  taxable  income,  an  exempt  organization  may  take  a 
specific  dedticfron  of  $1,000.  This  specific  deduction  may  not  be  used  to  create  a  net  operating 
loss  that  will  be  carried  back  or  forward  to  another  year.^^' 

In  the  case  of  a  diocese,  province  or  religious  order,  or  a  convention  or  association  of 
churches,  a  specific  deduction  is  allowed  with  respect  to  each  parish,  individual  church,  district, 
or  other  local  unit.  The  specific  deduction  is  equal  to  the  lower  of  $1,000  or  the  gross  income 
derived  from  any  unrelated  trade  or  business  regularly  carried  on  by  the  local  unit.^^^ 

Operation  of  multiple  unrelated  trades  or  businesses 

An  organization  determines  its  unrelated  business  taxable  income  by  subtracting  from  its 
gross  unrelated  business  income  deductions  directly  connected  with  the  unrelated  trade  or 
business.^®'^  Under  regulations,  in  determining  unrelated  business  taxable  income,  an 
organization  that  operates  multiple  unrelated  trades  or  businesses  aggregates  income  from  all 
such  activities  and  subtracts  from  the  aggregate  gross  income  the  aggregate  of  deductions. As 
a  result,  an  organization  may  use  a  deduction  from  one  unrelated  trade  or  business  to  offset 
income  from  another,  thereby  reducing  total  unrelated  business  taxable  income. 

Description  of  Proposal 

For  an  orgaxjzatjoa  with  xaoje  than  one  unrelated  trade  or  business,  the  proposal  requires 
that  unrelated  b'issindss  ta^ableijwxjme  first  be  computed  separately  with  respect  to  each  trade  or 
business  and  R-vitfeout  regard  toidie  specific  deduction  generally  allowed  under  section 
512(b)(12).  The  c^garazadotf  s  tinrelated  business  taxable  income  for  a  taxable  year  is  the  sum 
of  the  amonists  (npftkss  thgB^ZKro]  computed  for  each  separate  unrelated  trade  or  business,  less 
the  specific  dadWtion  allowed  section  512(b)(12).  A  net  operating  loss  deduction  is 
allowed  oniVhvt&  respfectto  a'frade  or  business  from  which  the  loss  arose. 

.  "  0  ♦  •  •  t  ■  ■ 

'  M:'  ,  ' 

See.  512(b)(12). 

Ibid. 

See.  512(a). 

^  Treas.  Reg.  see.  1.5 12(a)- 1(a). 
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The  result  of  the  proposal  is  that  a  deduction  from  one  trade  or  business  for  a  taxable  year 
may  not  be  used  to  offset  income  from  a  different  unrelated  trade  or  business  for  the  same 
taxable  year.  The  proposal  generally  does  not,  however,  prevent  an  organization  from  using  a 
deduction  from  one  taxable  year  to  offset  income  from  the  same  unrelated  trade  or  business 
activity  in  another  taxable  year,  where  appropriate. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
4.  Repeal  of  tax-exempt  status  for  professional  sports  leagues 

Present  Law 


Tax  exemption  for  section  501(c)t6)  organizations 

Section  501(c)(6)  provides  tax  exempt  status  for  business  leagues  and  certain  other 
organizations  not  organized  for  profit,  no  part  of  the  net  earnings  of  which  inures  to  the  benefit 
of  any  private  shareholder  or  individual.  A  business  league  is  an  association  of  persons  having 
some  common  business  interest,  the  purpose  of  which  is  to  promote  such  common  interest  and 
not  to  engage  in  a  regular  business  of  a  kind  ordinarily  carried  on  for  profit.^^^  Such  an 
organization  may  not  have  as  its  primary  activity  performing  “particular  services”  for 
members.^^^  Contributions  to  these  types  of  organizations  are  not  deductible  as  charitable 
contributions;  however,  they  may  be  deductible  as  trade  or  business  expenses  if  ordinary  and 
necessary  in  the  conduct  of  the  taxpayer’s  business.  Many  organizations  known  as  “trade 
associations”  may  qualify  for  exempt  status  under  this  provision. 

Professional  stiofts  leagues 

Since  1966,  section  501(c)(6)  has  included  language  exempting  from  tax  “professional 
football  leagues  (whether  or  not  administering  a  pension  fund  for  football  players).”  The 
Internal  Revenue  Service  has  interpreted  this  language  as  applying  not  only  to  professional 
football  leagues,  but  to  all  professional  sports  leagues. 


Treas.  Reg.  sec.  1. 501  (c)(6)- 1. 

566  xreas  Rgg  ggc  1. 501  (c)(6)- 1. 

See  General  Counsel  Memorandum  38179,  November  29,  1979  (“We  continue  to  believe  that 
professional  sports  leagues,  including  football  leagues,  do  not  qualify  for  exemption  if  tlie  ordinary  standards  of 
section  501(c)(6)  are  applied.  However,  while  the  answer  is  far  from  clear,  we  have  concluded  upon  reflection  that 
the  specific  exemption  of  football  leagues  in  1966  can  be  viewed  as  providing  support  for  recognition  of  exemption 
of  all  professional  sports  leagues  as  a  unique  category  of  organizations  under  section  501(c)(6).  Since  other 
professional  sports  leagues  are  indistinguishable  in  any  meaningful  way  from  football  leagues,  we  think  it  is  fair  to 
conclude  that  by  fonnally  blessing  the  exemption  it  knew  football  leagues  had  historically  enjoyed.  Congress 
implicitly  recognized  a  unique  historical  category  of  exemption  under  section  501(c)(6).  The  specific  enumeration 
of  football  leagues  can  be  viewed  as  merely  exemplary  of  the  category  thus  recognized,  and  as  necessitated  only  by 
the  problem  of  insuring  that  football’s  pension  and  merger  arrangement  would  not  endanger  its  exemption”). 
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Description  of  Proposal 


The  proposal  strikes  from  section  501(c)(6)  the  phrase  “professional  football  leagues 
(whether  or  not  administering  a  pension  fund  for  football  players).”  In  addition,  the  proposal 
amends  section  501(c)(6)  to  provide  that  section  501(c)(6)  “shall  not  apply  to  any  professional 
sports  league  (whether  or  not  administering  a  pension  fund  for  players).” 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

5.  Modification  of  taxes  on  excess  benefit  transactions  (intermediate  sanctions) 

Present  Law 


Excess  benefit  transactions 


The  Code  imposes  excise  taxes  on  excess  benefit  transactions  between  disqualified 
persons  and  charitable  organizations  (other  than  private  foundations)  or  social  welfare 
organizations  (as  described  in  section  501  (c)(4)). The  excess  benefit  transaction  tax 
commonly  is  referred  to  as  “intermediate  sanctions. An  excess  benefit  transaction  generally 
is  a  transaction  in  which  an  economic  benefit  is  provided,  directly  or  indirectly,  by  a  charitable  or 
social  welfare  org^miiattion  to  orferthe  use  of  a  disqualified  persrm  if  value  of. the.  economic 

benefit  pro\4(ie4^xc§@(|9tlis^vsteef  the  consideration  (includ|agtJie  |:^rf9natp?i;  ^§ervices) 
received  for  ptftvidipg  The  excise  tax  is  imposed'  ] 


the 

influence  Sresiafl&irsi  Or^nization  (including  officet$:Mdd.if*^^P^«|^.^@?mb  of 
the  family  5f  fdth  a  iJfeis'Cfft'  (31)  certain  35-percent  or  more  fcbtitrb'Iled'eittfrftes.'*^^  *’■' 


Disqualified 


0  ^ 


•  ^ 


k  1  »  *  *  I 

i'-NV-.V: 


,  V.T-- 


Dis;^p@j;tfu!!3<j5^^ns  g^^mfJy  include:  ( 1 )  persons  whp 
five-year  of  the  transaction,  in  a  posif|G0l 


Special  rules  apply  with  respect  to  charities  that  are  sponsoring  organizations  of  donor 
advised  funds.  For  such  organizations,  the  term  “disqualified  person”  also  includes:  (1)  donors 
and  certain  other  persons  appointed  by  a  donor  to  provide  advice  with  respect  to  the  fund  (donor 
advisors);  (2)  investment  advisors;  and  (3)  members  of  tjfeifafnily  and  certain  35-percent  or  more 


Sec.  4958. 

Tlie  excess  benefit  transaction  niles  were  enacted  in  1996  to  .  a  sanction  short  of  revocation  of 

tax  exemption,  an  “intennediate”  sanction,  for  abusive  self-dealing  transai^sglMie.,  private  inurement)  between  an 
organization  insider  and  the  organization.  Prior  to  enactment  of  the  exces^'>S^@il  transaction  rules,  there  was  no 
sanction  in  the  Code  on  organization  insiders  or  disqualified  persons  for  engaging  in  self-dealing  transactions  with 
respect  to  a  public  charity. 

Sec.  4958(f)(1). 
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controlled  entities  of  a  person  described  in  (1)  or  (2).^^'  An  investment  advisor  is  a  person  (other 
than  an  employee  of  the  sponsoring  organization)  compensated  by  the  organization  for  masmging 
the  investment  of,  or  providing  investment  advice  with  respect  to,  assets  maintained  in 
advised  funds  owned  by  the  organization.^’^ 

Rebuttable  presumption  of  reasonay&sieijg 

Under  the  intermediate  sanctioiK  reguladoos,  m  certain  cases  an  exempt  organization 
may  avail  itself  of  a  rebuttable  presuoiptioti  with  respect  to  eompeasation  arrangements  and 
property  transfers.  Payments  under  a  corapeKsation  arrangement  axe  presumed  to  be  reasonable, 
and  a  transfer  of  property,  or  the  right  to  ase  propejtx',  is  presumed  to  be  at  fair  market  value,  if: 

( 1 )  the  arrangement  or  terms  of  transfer  axe  approved  in  advance  by  an  authorized  body  of  the 
organization  (as  defined  below)  contposed  entingly  of  individuals  who  do  not  have  a  conflict  of 
interest  with  respect  to  the  arrangement  or  transfer;  (2)  the  authorized  body  obtained  and  relied 
upon  appropriate  data  as  to  comparability  prior  to  making  its  determination;  and  (3)  the 
authorized  body  adequately  documented  the  basis  for  its  determination  concurrently  with  making 
that  determination.^’-^  If  these  requirements  are  satisfied,  the  IRS  may  overcome  the  presumption 
of  reasonableness  if  it  develops  sufficient  contrary  evidence  to  rebut  the  probative  value  of  the 
comparability  data  relied  upon  by  the  authorized  body.^’'* 

An  authorized  body  is  defined  as:  (1)  the  governing  body  of  the  organization;  (2)  a 
committee  of  the  governing  body,  which  may  be  composed  of  any  individuals  permitted  under 
State  law  to  serve  on  such  a  committee,  to  the  extent  that  the  committee  is  permitted  by  State  law 
to  act  on  behalf  of  the  governing  body;  or  (3)  to  the  extent  permitted  by  State  law,  other  parties 
authorized  by  the  governing  body  of  the  organization  to  act  on  its  behalf  by  following  procedures 
specified  by  the  governing  body  in  approving  compensation  arrangements  or  property 
transfers.^’^ 

In  general,  an  authorized  bodyfes  appropriate  data  as  to  comparability  if,  given  the 
knowledge  and  expertise  of  its  memb^,  ijii^  ^formation  sufficient  to  determine  whether  the 
arrangement  is  reasonable  in  its  entirety  or  tfie  transfer  is  at  fair  market  value. In  the  case  of 
compensation,  relevant  information  includes,  but  is  not  limited  to,  compensation  levels  paid  by 
similarly  situated  organizations,  both  taxable  and  tax-exempt,  for  functionally  comparable 
positions;  the  availability  of  similar  services  in  the  geographic  area  of  the  applicable  tax-exempt 
organization;  current  compensation  surveys  compiled  by  independent  firms;  and  actual  written 


Secs.  4958(f)(1)(E)  and  (F). 

Sec.  4958(f)(8). 

Treas.  Reg.  sec.  53.4958-6(a).  See  also  H.  Rep.  No.  506,  104"*  Congress,  2d  Sess.  1996,  pp.  53,  56-7. 
Treas.  Reg.  sec.  53.4958-6(b). 

Treas.  Reg.  sec.  53.4958-6(c)(l)(i). 

Treas.  Reg.  sec.  53.4958-6(c)(2)(i). 
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offers  from  similar  institutions  competing  for  the  services  of  the  disqualified  person.  In  the  case 
of  property,  relevant  information  includes,  but  is  not  limited  to,  current  independent  appraisals  of 
the  value  of  all  property  to  be  transferred,  and  offers  received  as  part  of  an  open  and  competitive 
bidding  process.  For  organizations  with  annual  gross  receipts  (including  contributions)  of  less 
than  $1  million,  the  authorized  body  is  considered  to  have  appropriate  data  as  to  comparability  if 
it  has  data  on  compensation  paid  by  three  comparable  organizations  in  the  same  or  similar 
communities  for  similar  services.  There  is  no  inference  with  respect  to  whether  circumstances 
falling  outside  this  safe  harbor  will  meet  the  requirement  with  respect  to  the  collection  of 
appropriate  data.^’’ 

In  general,  for  a  decision  to  be  documented  adequately,  the  written  or  electronic  records 
of  the  authorized  body  must  note:  (1)  the  terms  of  the  transaction  that  was  approved  and  the  date 
it  was  approved;  (2)  the  members  of  the  authorized  body  who  were  present  during  debate  on  the 
transaction  that  was  approved  and  those  who  voted  on  it;  (3)  the  comparability  data  obtained  and 
relied  upon  by  the  authorized  body  and  how  the  data  was  obtained;  and  (4)  any  actions  taken 
with  respect  to  consideration  of  the  transaction  by  anyone  who  is  otherwise  a  member  of  the 
authorized  body  but  who  had  a  conflict  of  interest  with  respect  to  the  transaction.^’* 

Amount  of  the  excise  tax 


The  excess  benefit  tax  is  imposed  on  the  disqualified  person  and,  in  certain  cases,  on  the 
organization’s  managers,  but  is  not  imposed  on  the  exempt  organization. 

An  initial  tax  of  25  percent  of  the  excess  benefit  amount  is  imposed  on  the  disqualified 
person  that  receives  the  excess  benefit.  An  additional  tax  on  the  disqualified  person  of  200 
percent  of  the  excess  benefit  applies  if  the  violation  is  not  corrected.  A  tax  of  10  percent  of  the 
excess  benefit  (not  to  exceed  $20,000  with  respect  to  any  excess  benefit  trajisaction)  is  imposed 
on  an  organization  manager  who  knowingly  participated  in  the  excess  benelif  ttar5.sacdon,  if  the 
manager’s  participation  was  willful  and  not  due  to  reasonable  cause,  and  if  tb,e  initiai  tax  was 
imposed  on  the  disqualified  person.*’^  If  more  than  one  person  is  liable  for  the  tax  on 
disqualified  persons  or  on  management,  all  such  persons  are  jointly  and  severally  liable  for  the 
tax.5*« 

Standard  for  knowing  violations 

A  manager  participates  in  a  transaction  knowingly  only  if  the  manager;  (1)  has  actual 
knowledge  of  sufficient  facts  indicating  that,  based  solely  upon  those  facts,  such  transaction 
would  be  an  excess  benefit  transaction;  (2)  is  aware  that  such  a  transaction  under  these  ■ 


Treas.  Reg.  sec.  53.4958-6(c)(2)(ii). 

Treas.  Reg.  sec.  53.4958-6(c)(3). 

Sec.  4958(d)(2).  Taxes  imposed  may  be  abated  if  certain  conditions  are  met.  Secs.  4961  and  4962. 
Sec.  4958(d)(1). 
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circumstances  may  violate  the  provisions  of  Federal  tax  law  governing  excess  benefit 
transactions;  and  (3)  negligently  fails  to  make  reasonable  attempts  to  ascertain  whether  the 
transaction  is  an  excess  benefit  transaction,  or  the  manager  is  in  fact  aware  that  it  is  such  a 
transaction.^*'  The  burden  of  proof  in  a  Tax  Court  proceeding  as  to  whether  an  organization 
manager  (or  foundation  manager)  acted  knowingly  is  on  the  Secretary.^*^ 

Knowing  does  not  mean  having  a  reason  to  know.^*'^  However,  evidence  tending  to  show 
that  an  organization  manager  has  reason  to  know  of  a  particular  fact  or  particular  rule  is  relevant 
in  determining  whether  the  manager  had  actual  knowledge  of  such  a  fact  or  rule.  Thus,  for 
example,  evidence  tending  to  show  that  a  manager  has  reason  to  know  of  sufficient  facts 
indicating  that,  based  solely  upon  such  facts,  a  transaction  would  be  an  excess  benefit  transaction 
is  relevant  in  determining  whether  the  manager  has  actual  knowledge  of  such  facts. 

Participation  by  an  organization  manager  is  willful  if  it  is  voluntary,  conscious,  and 
intentional.  No  motive  to  avoid  the  restrictions  of  the  law  or  the  incurrence  of  any  tax  is 
necessary  to  make  the  participation  willful.  Participation  by  an  organization  manager  is  not 
willful  if  the  manager  does  not  know  that  the  transaction  in  which  the  manager  is  participating  is 
an  excess  benefit  transaction.^*^  An  organization  manager’s  participation  is  due  to  reasonable 
cause  if  the  manager  has  exercised  responsibility  on  behalf  of  the  organization  with  ordinary 
business  care  and  prudence.^*^ 

Special  rules 

An  organization  manager’s  reliance  on  professional  advice  generally  means  that  the 
manager  has  not  knowingly  participated  in  an  excess  benefit  transaction.  Under  Treasury 
regulations,  an  organization  manager’s  participation  in  a  transaction  ordinarily  is  not  considered 
knowing,  even  though  the  transaction  subsequently  is  held  to  be  an  excess  benefit  transaction,  to 
the  extent  that,  after  full  disclosure  of  the  factual  situation  to  an  appropriate  professional,  the 
organization  manager  relies  on  a  reasoned  written  opinion  of  that  professional  with  respect  to 
elements  of  the  transaction  within  the  professional’s  expertise.  A  written  opinion  is  considered 
as  reasoned  even  though  it  reaches  a  conclusion  that  is  subsequently  determined  to  be  incorrect 
so  long  as  the  opinion  addresses  itself  to  the  facts  and  the  applicable  standards.  A  written 
opinion  is  not  considered  to  be  reasoned  if  it  does  nothing  more  than  recite  the  facts  and  express 
a  conclusion.  The  absence  of  a  written  opinion  of  an  appropriate  professional  with  respect  to  a 


Treas.  Reg.  sec.  53.4958-l(d)(4)(i). 
Sec.  7454(b). 

.183  -preas.  Reg.  sec.  53.4958-l(d)(4)(ii), 
Ibid. 

Treas.  Reg.  sec.  53.4958-l(d)(5). 
Treas.  Reg.  sec.  53.4958- 1(d)(6). 
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transaction  does  not,  by  itself,  give  rise  to  any  inference  that  an  organization  manager 
participated  in  the  transaction  knowingly. 

Appropriate  professionals  on  whose  written  opinion  an  organization  manager  may  rely, 
are:  ( 1 )  legal  counsel,  including  in-house  counsel;  (2)  certified  public  accountants  or  accounting 
firms  with  expertise  regarding  the  relev'ant  tax  law  matters;  and  (3)  independent  valuation 
experts  who  hold  themselves  out  to  the  public  as  appraisers  or  compensation  consultants, 
perform  the  relevant  valuations  on  a  regular  basis,  are  qualified  to  make  valuations  of  the  type  of 
property  or  services  involved,  and  include  in  the  written  opinion  a  certification  that  the  three 
preceding  requirements  are  met.^*’ 

An  organization  manager’s  participation  in  a  transaction  ordinarily  is  not  considered 
knowing  even  though  the  transaction  subsequently  is  held  to  be  an  excess  benefit  transaction,  if 
an  appropriate  authorized  body  that  approved  the  transaction  meets  the  requirements  of  the 
rebuttable  presumption  of  reasonableness  with  respect  to  the  transaction.^** 

Description  of  Proposal 

Entity-level  tax  in  the  event  of  an  excess  benefit  transaction 

Under  the  proposal,  if  an  initial  tax  is  imposed  on  a  disqualified  person  under  the 
intermediate  Sanctions  rules,^*^  the  organization  is  subject  to  an  excise  tax  equal  to  10  percent  of 
the  excess  benefit,  unless  the  participahorF  in  the  transaction  is  not  willful  and 

is  due  to  reasonable  cause.  No  tax  oh  tiafci^gpsiimtsoniiisstaposed  if  the  organization:  (1) 
establishes  that  the  minimum  standards  ofidus  idiligencfc  (da  below)  were  met  with  respect 
to  the  transaction;  or  (2)  establishes  to  liia'Sad.giactiorcof  te  Secretary  that  other  reasonable 

procedures  were  used  to  ensure  that  provided. 

*  !  I 

*  * 

Eliminate  rebuttable  presumption  nrocedures 

,1  : 

*  •  ' '  i 

The  proposal  eliminates  the  reasonableness  contained  in  the 

intermediate  sanctions  regulations.  Under  the  proposal,  the  procedures  that  presently  provide  an 
organization  with  a  presumption  of  reasonableness  (/.<?.,  advance  approval  by  an  authorized 
body,  reliance  upon  data  as  to  comparability,  and  adequate  and  concurrent  documentation) 
generally  will  establish  instead  that  an  organization  has  performed  the  minimum  standards  of  due 
diligence  with  respect  to  an  arrangement  or  transfer  involving  a  disqualified  person.  Satisfaction 
of  these  minimum  standards  will  not  result  in  a  presumption  of  reasonableness  with  respect  to 
the  transaction. 


Trcas.  Reg.  see.  5.3.4958- l(d)(4)(iii). 
.•>88  xrcas.  Reg.  see.  5.3.4958- l(d)(4)(iv). 
See.  4958(a)(1). 
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Eliminate  certain  special  rules  for  knowing  behavior  by  organization  managers 


The  proposal  eliminates  the  special  rule  that  provides  that  an  organization  manager’s 
participation  ordinarily  is  not  “knowing”  for  purposes  of  the  intermediate  sanctions  excise  taxes 
if  the  manager  relied  on  professional  advice.  Although  the  proposal  eliminates  the  specMitde, 
whether  an  organization  manager  relies  on  professional  advice  is  a  relevant  consideraticj?!  j®., , 
determining  the  manager  knowingly  participated  in  an  excess  benefit  transaction. 

The  proposal  also  eliminates  the  special  regulatory  rule  that  provides  that  an  organization 
manager  ordinarily  does  not  act  knowingly  for  purposes  of  the  excess  benefit  transaction  excise 
tax  if  the  organization  has  met  the  requirements  of  the  rebuttable  presumption  procedure. 

Treat  investment  advisors  and  athletic  coaches  as  disqualified  persons 

The  proposal  modifies  the  definition  of  a  disqualified  per&on  ^or  purposes  of  the 
intermediate  sanctions  rules.  First,  a  person  who  performs  seryic^s,  ^  aftt  athletic  coach  for  an 
organization  that  is  an  eligible  educational  institution  (within  section  25A  of  the 

Code^^°)  is  treated  as  a  disqualified  person  with  respect  to  the  dfganizatioii.  Second,  the  proposal 
(1)  expands  to  all  organizations  that  are  subject  to  the  intermediate  sanctions  rules  the  present- 
law  rule  that  treats  investment, j^^Y'^ors  to  donor  advised  funds  as  disqualified  persons,  and  (2) 
modifies  the  definition  of  inv^itebt  advisor  for  this  purpose.  For  all  applicable  tax-exempt 
organizations  (including  sponi|^4t^j|  organizations  of  donor  advised  funds),  the  term  investment 
advisor  means,  with  respect  to  an  organization,  any  person  compensated  by  the  organization,  and 
who  is  primarily  responsible,  for  managing  the  investment  of,  or  providing  investment  advice 
with  respect  to,  assets  of  the  organization.^^*  For  a  sponsoring  organization  of  a  donor  advised 
fund,  the  term  investment  advisor  also  includes  any  person  who  is  an  investment  advisor  with 
respect  to  a  sponsoring  organization  under  present  law,  i.e.,  a  person  (other  than  an  employee  of 
the  organization)  compensated  by  such  organization  for  managing  the  investment  of,  or 
providing  investment  advice  with  respect  to,  assets  maintained  in  donor  advised  funds  owned  by 
the  sponsoring  organization. 

Application  of  intermediate  sanctions  rules  to  section  501(c)(5)  and  section  501(c)(6) 

organizations 

The  proposal  extends  application  of  the  section  4958  intermediate  sanctions  rules  to  tax- 
exempt  organizations  described  in  sections  501(c)(5)  (labor  and  certain  other  organizations)  and 
501(c)(6)  (business  leagues  and  certain  other  organizations). 


Section  25A  defines  an  eligiblef^dbt^jftional  institution  as  an  institution  ( 1 )  which  is  described  in  section 
481  of  the  Higher  Education  Act  of  1965  sec.  1088),  as  in  effect  on  August  5,  1977,  and  (2)  which  is 

eligible  to  participate  in  a  program  under  tifld  W  of  such  Act. 

’’’  Under  the  proposal,  the  existing  rules  that  tfcat  as  disqualified  persons  certain  family  members  and  .^5- 
pcrccnl  controlled  entities  of  investment  advisors  to  sponsoring  organizations  of  donor  advised  funds  will  apply 
more  broadly  to  investment  advisors  that  arc  disqualified  persons  with  respect  to  any  organization  subject  to  tlic 
intennediate  sanctions  mlcs. 
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Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

6.  Denial  of  deduction  for  amounts  paid  in  exchange  for  college  athletic  seating  rights 

Present  Law 


In  general 

The  Internal  Revenue  Code  allows  taxpayers  to  reduce  their  income  tax  liability  by 
taking  deductions  for  contributions  to  certain  organizations,  including  charities.  Federal,  State, 
local  and  Indian  tribal  governments,  and  certain  other  organizations. 

To  be  deductible,  a  charitable  contribution  generally  must  meet  several  threshold 
requirements.  First,  the  recipient  of  the  transfer  CG^usJtJbe  eligible  to  receive  charitable 
contributions  (i.e.,  an  organization  or  entity  desctSi^liiSi  section  170(c)).  Second,  the  transfer 
must  be  made  with  gratuitous  intent  and  without  te  ^ipectation  of  a  benefit  of  substantial 
economic  value  in  return.  Third,  the  transfer  must  be  complete  and  generally  must  be  a  transfer 
of  a  donor’s  entire  interest  in  the  contributed  property  not  a  contingent  or  partial  interest 
contribution).  To  qualify  for  ti,;^:#@nt  year  charitable  deduction,  payment  of  the  contribution 
must  be  made  within  the  taxabM^ar.^^^  Fourth,  the  transfer  must  be  of  money  or  property — 
contributions  of  sendee:!  sixeMiibt  de^uctible.^^-^  Finally,  the  trajSSflw  substantiated  and  in 

the  proper  form.  '  ;’  !■  ’  * 

Specinjl  rites- limit charitable  contributions;  la  ^^r^^.'year  to  a  percentage  of 
income,  and  lliQse  tulesvfe.part,  thfci  on  whether  the  organizaft'ote  the  contributions  is  a 

public  chat;it5.'?ora  imvftefbuiojdation.  Other  special  rules  determine  the  deductible  value  of 
contributedi|JiDi)erfy  for  eadh  type  of  property. 

r 

College  atiitletic  seating  riWbts 

I  I  I 

In  general,  where  a  taxpayer  receives  or  expects  to  receive  a  substantial  return  benefit  for 
a  payment  to  charity,  the  payment  is  not  deductible  as  a  charitable  contribution.  However, 
special  rules  apply  to  certain  payments  to  institutions  of  higher  education  in  exchange  for  which 
the  payor  receives  the  right  to  purchase  tickets  or  seating  at  an  athletic  event.  Specifically,  the 
payor  may  treat  80  percent  of  a  payment  as  a  charitable  contribution  where:  ( 1 )  the  amount  is 
paid  to  or  for  the  benefit  of  an  institution  of  higher  education  (as  defined  in  section  3304(f)) 
described  in  section  (b)(  l)(A)(ii)  (generally,  a  school  with  a  regular  faculty  and  curriculum  and 
meeting  certain  other  requirements),  and  (2)  such  amount  would  be  allowable  as  a  charitable 
deduction  but  for  the  fact  that  the  taxpayer  receives  (directly  or  indirectly)  as  a  result  of  the 


Sec.  170(a)(1). 

593  example,  the  value  of  time  spent  volunteering  for  a  charitable  organization  is  not  deductible. 
Incidental  expenses  such  as  mileage,  supplies,  or  otlier  expenses  incurred  while  volunteering  for  a  charitable 
organization,  however,  may  be  deductible. 
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payment  the  right  to  purchase  tickets  for  seating  at  an  athletic  event  in  an  athletic  stadium  of 
such  institution.^^'* 


Description  of  Proposal 

Tho  proposal  aip.epds  section  170(1)  to  provide  that  no  charitable  deduction  shall  be 
allowed  for  any  arnouiit  described  in  paragraph  1 70(1)(2),  generally,  a  payment  to  an  institution 
of  higher  education  in  exchange  for  which  the  payor  receives  the  right  to  purchase  tickets  or 
seating  at  an  athletic  event,  as  described  in  greater  detail  above. 

Effective  l>atg 

The  fttoposai  is  effective.fbr  contributions  made  in  taxable  years  beginning  after 
December  31,  2017. 


See.  170(1). 


UST  001565 


176 


TREAS-1 7-0313-1-000586 


M.  Retirement  Savings 


1.  Conformity  of  contribution  limits  for  employer-sponsored  retirement  plans 

Present  Law 

Account-based  ti3$-:&t?ored  employer-sponsored  retirement  plans  incbidf?  a  qualified 
defined  contribution  plaa*  a'tax-sheltered  annuity  plan  (referred  to  as  a  “secfioa  403(b)  plan”), 
and  an  eligible  deferred  compensation  plan  of  a  State  or  local  government  (referred  to  as  a 
“governmental  section  457(b)  plan”).^^^  A  qualified  defined  contribution  plan  may  include  a 
qualified  cash  or  deferred  arrangement  (referred  to  as  a  “section  401(k)  plan”),  under  which  an 
employee  elects  to  have  contributions  made  to  the  plan  (referred  to  as  “elective  deferrals”)  rather 
than  receiving  the  same  amount  as  cash  compensation. Elective  deferrals  are  generally  made 
on  a  pretax  basis  unless  designated  by  the  employee  as  Roth  contributions,  which  are  made  on  an 
after-tax  basis.  A  defined  contribution  plan  may  also  provide  for  after-tax  employee 
contributions  and  for  employer  nonelective  contributions  and  matching  contributions.  A 
section  403(b)  plan  may  also  provide  for  these  different  types  of  contributions.  Although  a 
governmental  section  457(b)  plan  may  provide  for  employer  contributions,  these  plans  genera%  fjjs; 
provide  only  for  elective  deferrals. 

In  the  case  of  a  section  401(k)  plan  or  a  section  403(b)  plan,  specific  annual  limits  apply 
to  elective  deferrals  by  an  employee  and  additional  annual  limits  apply  to  aggregate 
contributions  for  the  employee.  For  2017,  elective  deferrals  are  generally  limited  to  the  lesser  of 
(1)  $18,000  plus  an  additional  $6,000  catch-up  contribution  limit  for  employees  at  least  age  50 
and  (2)  the  employee’s  compensation. If  an  employee  participates  in  both  a  section  401(k) 
plan  and  a  section  403(b)  plan  of  the  same  employer,^^®  a  single  limit  applies  to  elective  deferrals 
under  both  plans.  However,  under  a  special  rule,  in  the  case  of  employees  who  have  completed 
1 5  years  of  service,  additional  elective  deferrals  are  permitted  under  a  section  403(b)  plan 
maintained  by  an  educational  organization,  hospital,  home  health  service  agency,  health  and 
welfare  service  agency,  church,  ss"  convention  or  association  of  churches. In  this  case,  the 
annual  limit  is  increased  by  the  tmsi  of  (1)  $3,000,  (2)  $15,000  reduced  by  the  employee’s 
additional  elective  deferrals  for  previous  years,  and  (3)  $5,000  multiplied  by  the  employee’s 
years  of  service  and  reduced  by  the  employee’s  elective  deferrals  for  previous  years. 

For  2017,  the  limit  on  aggregate  contributions  to  a  qualified  defined  contribution  plan 
(including  a  section  401(k)  plan)  or  a  section  403(b)  plan  is  the  lesser  of  (1)  $54,000  and  (2)  the 


Secs.  401(a),  403(a),  403(b),  457(b). 

Sec.  401(k). 

’’’  Secs.  402(g)  and  414(v). 

For  tills  purpose  members  of  a  controlled  group  or  affiliated  service  group  are  treated  as  a  single 

employer. 

Sec.  402(g)(7). 
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employee’3C«!3:?^5m^^.'^i3Sscatfse  employees  generally  do  not  receive  compensation  for 
years  after  ^ployment,  contributions  generally  cannot  be  made  for  former 

employeesl:;~BiQ:^v^, speaal  rule,  employer  contributions  to  a  section  403(b)  plan  can 
be  made  for  up  to  ft^'yFafs  aftSfrcrmination  of  employment.^®' 

The  limit  described  above  on  aggregate  contributions  to  a  qualified  defined  contribution 
plan  applies  to  contributions  for  an  employee  to  any  defined  contribution  plans  maintained  by  the 
same  employer,  defined  generally  to  include  any  members  of  a  controlled  group  (using  an 
ownership  standard  of  more  than  50  percent,  rather  than  at  least  80  percent)  or  affiliated  service 
group.  Similarly,  the  limit  on  aggregate  contributions  to  a  section  403(b)  plan  applies  to 
contributions  for  an  employee  to  any  section  403(b)  plan  maintained  by  the  same  employer, 
including  any  members  of  a  controlled  group  or  affiliated  service  group.  However,  contributions 
to  a  qualified  defined  contribution  plan  and  to  a  section  403(b)  plan  maintained  by  the  same 
employer  are  subject  to  separate  limits  unless  the  employee  in  the  section  403(b)  plan  is  in 
control  of  the  employer  maintaining  the  qualified  defined  contribution  plan.  This  could  occur, 
for  example,  if  the  employee  in  the  section  403(b)  plan  owns  a  separate  business  that  maintains  a 
qualified  defined  contribution  plan.  In  that  case,  a  single  limit  applies  to  the  contributions  for  the 
employee  to  the  section  403(b)  plan  and  the  defined  contribution  plan.  However,  deferrals  under 
a  governmental  section  457(b)  plan  are  not  taken  into  account  in  applying  this  limit. 

In  the  case  of  a  governmental  section  457(b)  plan,  all  contributions  are  subject  to  a  single 
limit,  generally  for  2017,  the  lesser  of  (1)  $18,000  plus  an  additional  $6,000  catch-up 
contribution  limit  for  employees  at  least  age  50  and  (2)  the  employee’s  compensation.*^®^  This 
limit  is  separate  from  the  limit  on  elective  deferrals  to  section  401(k)  and  section  403(b)  plans. 
Thus,  for  example,  if  an  employee  participates  in  both  a  section  403(b)  plan  and  a  governmental 
section  457(b)  plan  of  the  same  employer,  the  employee  may  contribute  up  to  $18,000  (plus 
$6,000  catch-up  contributions  if  at  least  age  50)  to  the  section  403(b)  plan  and  up  to  $1S,000 
(plus  $6,000  catch-up  contributions  if  at  least  age  50)  to  the  section  457(b)  plan.  In  additioo, 
under  a  special  rule,  catch-up  contributions  may  be  made  by  an  employee  to  a  governmental 
section  457(b)  for  the  last  three  years  before  attainment  of  normal  retirement  age.  Additional 
contributions  may  be  made  up  to  the  lesser  of  (1)  two  times  the  otherwise  applicable  dollar  limit 
for  the  year  (two  times  $18,000  for  2017,  or  $36,000)  and  (2)  the  employee’s  otherwise 
applicable  limit  for  the  year  plus  the  amount  by  which  the  limit  applicable  to  the  employee  for 
previous  years  exceeded  the  employee’s  deferrals  for  the  previous  years.®®’  If  a  higher  limit 
applies  to  an  employee  for  a  year  under  this  special  rule  than  under  the  general  catch-up  rule 
($6,000  for  2017),  the  general  catch-up  rule  does  not  apply  for  the  year. 


*®**  Sec.  415(c).  Employee  conltibutions  to  qualified  defined  benefit  plans  are  also  taken  into  account  in 
applying  tliis  limit. 

Sec.  403(b)(3),  pennitting  compensation  received  up  to  five  years  previously  as  compensation  for  the 
current  year.  In  addition,  under  a  special  rule  in  section  415(c)(7),  certain  contribution  amounts  arc  pennitted  for 
church  employees  and  foreign  missionaries. 

Secs.  414(v)  and  457(b)(2)  and  (c)(15). 

Sec.  457(b)(3). 
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Description  of  Proposal 


ilP 


The  proposal  applies  a  single  aggregate  limit  to  contributions  for  a 

governmental  section  457(b)  plan  and  elective  deferrals  for  the  same  empls^t^iiiBE^tSit  section 
401(k)  plan  or  a  403(b)  plan  of  the  same  employer.  Thus,  the  limit  for  governmental  section 
457(b)  plans  is  coordinated  with  the  limit  for  section  401  (k)  and  403(b)  plans  in  the  same  manner 
as  the  limits  are  coordinated  under  present  law  for  elective  deferrals  to  section  401(k)  and 
section  403(b)  plans. 

The  proposal  repeals  the  special  rules  allowing  additional  elective  ^^j§ls  and  catch-up 
contributions  under  section  403(b)  plans  and  governmental  section  457(b)  Thus,  the  same 
limits  apply  to  elective  deferrals  and  catch-up  contributions  under  section  401(k)  plans,  section 
403(b)  plans  and  governmental  section  457(b)  plans.  ^  _  _ 

The  proposal  repeals  the  special  rule  allowing  employ^Wiy^la)^??*®)^^^^^  403(b) 

plans  for  up  to  five  years  after  termination  of  employment.^”''  *. 

l.n  qualified 
.r2017) 


The  proposal  also  revises  application  of  the  limit  on 
defined  contribution  plan  or  a  section  403(b)  plan  (that  is,  thelesserKsfip 
and  (2)  the  employee’s  compensation).  As  revised,  a  single 
contributions  for  an  employee  to  any  defined  contribution  plai^ 
any  governmental  section  457(b)  plans  maintained  by  the  sarrg? 
members  of  a  controlled  group  or  affiliated  service  group.””^ 


;ns,  and 


Effective  Date 


The  jpiKg^osal  is  effective  for  plan  years  and  taxable  years  beginning  after 
Decemberii^^l  7. 

‘VU  - 

2.  Application  of  lO-p^p^^u;^  early  withdrawal  tax  to  governmental  section  457(b)  plans 

Present  Law 

Tax-favored  employer-sponsored  retirement  plans  include  a  qualified  retirement  plan,  a 
tax-sheltered  annuity  plan  (referred  to  as  a  “section  403(b)  plan”),  and  an  eligible  deferred 
compensation  plan  of  a  State  or  local  government  (referred  to  as  a  “governmental  section  457(b) 
plan’’).”””  A  simplified  employee  pension  (“SEP”)  plan  and  SIMPLE  IRA  plan  are  also 


^  The  proposal  does  not  repeal  the  special  rule  in  section  415(c)(7),  under  which  certain  contribution 
amounts  are  pemiitted  for  church  employees  and  foreign  missionaries. 

As  under  present  law,  employee  contributions  to  qualified  defined  benefit  plans  are  also  taken  into 
account  in  applying  this  limit. 

Secs.  401(a),  403(a),  403(b),  and  457(b). 
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tax-favored  employer-sponsored  retirement  plans  under  which  the  employer  makes  contributions 
to  an  individual  retirement  arrangement  (“IRA”)  established  for  each  of  its  employees.®”^ 

In  general,  similar  tax  treatment  applies  to  contributions  to  and  distributions  from  these 
plans.  Distributions  are  generally  includible  in  income  except  to  the  extent  attributable  to 
after-tax  contributions  or  qualified  distributions  from  Roth  accounts.  In  addition,  unless  an 
exception  applies,  a  distribution  from  a  qualified  retirement  plan,  section  403(b)  plan,  or  IRA 
(including  a  SEP  or  SIMPLE  IRA)  before  age  59'/2  is  subject  to  an  additional  tax  (the  “early 
withdrawal  tax”).^®**  The  early  withdrawal  tax  is  equal  to  1 0  percent  of  the  amount  of  the 
distribution  that  is  includible  in  income  (25  percent  in  the  case  of  certain  SIMPLE  IRA 
distributions).  The  early  withdrawal  tax  does  not  apply  to  distributions  from  governmental 
section  457(b)  plans. 


Description  of  Proposal 

Under  the  proposal,  unless  an  exception  applies,  the  early  withdrawal  tax  applies  to  a 
distribution  from  a  governmental  section  457(b)  plan  before  age  59'/2  to  the  extent  the 
distribution  is  includible  in  income. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

3.  Elimination  of  catch-up  contributions  for  high-wage  employees 

Present  Law 


Account-based  tax-favored  employer-sponsored  retirement  plans  include  a  qualified 
defined  contribution  plan,  a  tax-sheltered  annuity  plan  (referred  to  as  a  section  403(b)  plan),  and 
an  eligible  deferred  compensation  plan  of  a  State  or  local  government  (referred  to  as  a 
governmental  section  457(b)  plan).^°’  A  simplified  employee  pension  (“SEP”)  plan  and 
SIMPLE  IRA  plan  are  also  tax-favored  employer-sponsored  retirement  plans  under  which  the 
employer  makes  contributions  to  an  individual  retirement  arrangement  (“IRA”)  established  for 
each  of  its  employees.^*”  For  purposes  of  these  plans,  a  self-employed  individual  is  treated  as  an 
employee.^" 


Sec.  408(k)  and  (p). 

Sec.  72(1). 

Secs.  401(a),  403(a),  403(b),  and  457(b). 
Sec.  408(k)  ;md  (p). 

Sec.  401(c)(1). 
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As  discussed  above,  contributions  to  these  plans  for  an  employee  are  subject  to  an  annt^ 
limit  of  the  lesser  of  a  specified  dollar  amount  and  the  employee’s  compensation.^'^  In  the  case 
of  an  employee  age  50  or  older,  the  specified  dollar  amount  is  increased  by  a  certain  amount 
(generally  $6,000  for  2017),  allowing  the  employee  to  make  additional  “catch-up”  contributions 
for  the  year.^'^ 


Description  of  Proposal 


Under  the  proposal,  an  employee  may  not  make  catch-up  contributions  for  a  year  if  the 
employee  received  wages  of  $500,000  or  more  for  the  preceding  year.'’*'* 


Effective  Date 


The  proposal  is  effective  for  plan  years  and  taxable  years  beginning  after 
December  31,  2017. 


For  tliis  purposes,  a  self-employed  individual’s  compensation  is  earned  income,  as  defined  in 
section  401(c)(2). 

Sec.  414(v).  As  discussed  above,  under  present  law,  additional  catch-up  contributions  may  be 
pennitted  under  a  section  40.3(b)  plan  or  governmental  section  457(b)  plan. 

Catch-up  contributions  for  a  year  arc  not  permitted  by  a  self-employed  mdi  vidual  with  curaed  income 
of  more  than  $500,000  for  the  preceding  year. 
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TAXATION  OF  FOREIGN  INCOME  AND  FOREIGN  PERSONS 


PRESENT  LAW 

The  following  discussion  of  present  law  provides  an  overview  of  general  principles  of 
taxation  of  cross-border  activity  as  well  as  a  detailed  explanation  of  provisions  in  present  law 
that  are  relevant  to  the  proposals  in  Title  IV  of  the  bill. 

A.  General  Overview  of  International  Principles  of  Taxation 

International  law  generally  recognizes  the  right  of  each  sovereign  nation  to  prescribe 
rules  to  regulate  conduct  with  a  sufficient  nexus  to  the  sovereign  nation.  The  nexus  may  be 
based  on  nationality  of  the  actor,  /.e.,  a  nexus  between  said  conduct  and  a  person  (whether 
natural  or  juridical)  with  a  connection  to  die  sovereign  nation,  or  it  may  be  territorial,  i.e.,  a 
nexus  between  the  conduct  to  be  regulated  and  the  territory  where  the  conduct  occurs.®'^  For 
example,  most  legal  systems  respect  limits  on  the  extent  to  which  their  measures  may  be  given 
extraterritorial  effect.  The  broad  acceptance  of  such  norms  extends  to  authority  to  regulate  cross- 
border  trade  and  economic  dealings,  including  taxation. 

The  exercise  of  sovereign  Jurisdiction  is  usually  based  on  either  nationality  of  the  person 
whose  conduct  is  regulated  or  the  territory  in  which  the  conduct  or  activity  occurs.  These 
concepts  have  been  refined  and,  in  varying  combinations,  adapted  to  fonn  the  principles  for 
determining  whether  sufficient  nexus  with  a  Jurisdiction  exists  to  conclude  that  the  Jurisdiction 
may  enforce  its  right  to  impose  a  tax.  The  elements  of  nexus  and  the  nomenclature  of  the 
principles  may  differ  based  on  the  type  of  tax  in  question.  Taxes  are  categorized  as  either  direct 
taxes  or  indirect  taxes.  The  former  category  generally  refers  to  those  taxes  that  are  imposed 
directly  on  a  person  (“capitation  tax”),  property,  or  income  from  property  and  that  cannot  be 
shifted  to  another  person  by  the  taxpayer.  In  contrast,  indirect  taxes  are  taxes  on  consumption  or 
production  of  goods  or  services,  for  which  a  taxpayer  may  shift  responsibility  to  another  person. 
Such  taxes  include  sales  or  use  taxes,  value-added  taxes,  or  customs  duties. 

Although  governments  have  imposed  direct  taxes  on  property  and  indirect  taxes  and 
duties  on  specific  transactions  since  ancient  times,  the  history  of  direct  taxes  in  the  form  of  an 
income  tax  is  relatively  recent.^'*’  When  determining  how  to  allocate  the  right  to  tax  a  particular 


American  Law  Institute,  Resiatenieni  (Third)  of  Foreign  Relations  Law  of  the  United  Slates,  secs.  402 
and  40.T(  1987). 

Maria  S.  Cox.  Fritz  Ncuniark,  ct  al.,  “Taxation"  Encyclopedia  Britannica, 
https://www.britannica.com/topic/taxation/Classcs-of-taxcs.  accessed  May  16, 2017.  Wlicihcra  tax  is  considered  a 
direct  tax  or  indirect  tax  has  varied  over  time,  and  no  single  definition  is  used.  For  a  review  of  the  significance  of 
these  temis  in  Federal  tax  history,  see  Alan  O.  Dixler,  “Direct  Taxes  Under  tlie  Constitution:  A  Review  of  tlie 
Precedents,”  Tax  History'  Project,  Tax  Analysts,  available  at 

httD://\v'\vA\'.taxhistorv.orE'thD/readings.nsf/ArtWeb/2B34C7FBDA41D9DA8525730800067017?ODenDociiment. 

accessed  May  17,  2017. 

The  earliest  western  income  tax  system  is  traceable  to  the  British  Tax  Act  of  1 798,  enacted  in  1 799  to 
raise  funds  needed  to  prosecute  the  Napoleonic  Wars,  and  rescinded  in  1816.  See,  A.M.  Bardopoulos,  eConnnerce 
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item  of  income,  most  jurisdictions  consider  principles  based  on  either  source  (territory  or  situs  of 
the  income)  or  residence  (nationality  of  the  taxpayer).®*®  By  contrast,  when  the  authority  to 
collect  indirect  taxes  in  the  form  of  sales  taxes  or  value  added  taxes  is  under  consideration, 
jurisdictions  analyze  the  taxing  rights  in  terms  of  the  origin  principle  or  destination  principle. 

The  balance  of  this  Part  I.  A  describes  the  principles  in  more  detail  and  how  jurisdictions  resolve 
claims  of  overlapping  jurisdiction. 

1.  Origin  and  destination  principles 

Indirect  taxes  that  are  imposed  based  on  the  place  where  production  of  goods  or  services 
occur,  irrespective  of  the  location  of  the  persons  who  own  the  means  of  production,  and  where 
the  goods  and  services  go  after  being  produced,  are  examples  of  origin-based  taxes.  If,  instead, 
authority  to  tax  a  transaction  or  service  is  dependent  on  the  location  of  use  or  consumption  of  the 
goods  or  services,  the  tax  system  is  an  example  of  a  destination-based  tax.  The  most  common 
fonn  of  a  destination-based  tax  is  the  destination-based  value-added  tax  (“VAT”).  Over  160 
countries  have  adopted  a  VAT,®''^  which  is  generally  a  tax  imposed  and  collected  on  the  “value 
added”  at  every  stage  in  the  production  and  distribution  of  a  good  or  service.  Although  there  are 
several  ways  to  compute  the  taxable  base  for  a  VAT,  the  amount  of  value  added  can  generally  be 
thought  of  as  the  difference  between  the  value  of  sales  (outputs)  and  purchases  (inputs)  of  a 
business.®'®  The  United  States  does  not  have  a  VAT,  nor  is  there  a  Federal  sales  or  use  tax. 


aiul  the  Effects  of  Technology  on  Taxation.  Law,  Governance  and  Technology  Series  22,  DOl  10. 1 007/978-3-.^  1 9- 
15449- 7  2.  (Springer  2015).  at  Section  2.2.  “History  of  Tax,”  pp.  2.3-24.  See  also, 

http://ww\v.parliainent.nk/aboiityiivina-heritage/transfonninizsocietv/private-lives/taxation/over\'iew/incometax/. 

Reuven  Avi-Yonali.  “International  Tax  as  International  Law,”  57  Tax  Law  Review  483  (2003-2004). 

Alan  Schenk,  Victor  Thuronyi.  and  Wei  Cui,  Value  Added  Tax.  A  Comparative  Approach,  Cambridge 
University  Press,  2015.  Consistent  with  the  OECD  fnternational  VAT/GST  Guidelines,  .aipra,  the  tenn  VAT  is  used 
to  refer  to  ail  broad-based  final  consumption  taxes,  regardless  of  the  acronym  used  to  identify.  Thus,  many 
countries  that  denominate  their  national  consumption  tax  as  a  GST  (general  sales  tax)  arc  included  in  the  estimate  of 
the  number  of  countries  with  a  VAT. 

Nearly  all  countries  use  the  credit-invoice  method  of  calculating  value  added  to  dctcnninc  VAT 
liability.  Under  the  credit-invoice  method,  a  tax  is  imposed  on  the  seller  for  all  of  its  sales.  The  tax  is  calculated  by 
applying  the  tax  rate  to  the  sales  price  of  the  good  or  service,  and  the  amount  of  tax  is  generally  disclosed  on  the 
sales  invoice.  A  business  credit  is  provided  for  all  VAT  levied  on  purchases  of  taxable  goods  and  services  {i.e.. 
“inputs”)  used  in  the  seller’s  business.  Tlic  ultimate  consumer  {i.e.,  a  non-business  purchaser),  however,  does  not 
receive  a  credit  with  respect  to  his  or  her  purchases.  The  VAT  credit  for  inputs  prevents  the  imposition  of  multiple 
layers  of  tax  with  respect  to  the  total  final  purchase  price  {i.e.,  a  “cascading”  of  the  VAT).  As  a  result,  the  net  tax 
paid  at  a  particular  stage  of  production  or  distribution  is  based  on  the  value  added  by  that  taxpayer  at  that  stage  of 
production  or  distribution.  In  tlieory,  the  total  amount  of  tax  paid  with  respect  to  a  good  or  service  from  all  levels  of 
production  and  distribution  should  equal  the  sales  price  of  tlie  good  or  service  to  the  ultimate  consiuner  multiplied 
by  the  VAT  rate. 

In  order  to  receive  an  input  credit  with  respect  to  any  purchase,  a  business  purchaser  is  generally  required 
to  possess  an  invoice  from  a  seller  that  contains  the  name  of  the  purchaser  and  indicates  tlie  amount  of  tax  colleeted 
by  the  seller  on  the  sale  of  tlie  input  to  the  pmehaser.  At  tlie  end  of  a  reporting  period,  a  taxpayer  may  calculate  its 
tax  liability  by  subtracting  tlie  cumulative  amount  of  tax  stated  on  its  purchase  invoices  from  the  cmiiulative  amount 
of  tax  stated  on  its  sales  invoices. 
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However,  the  majority  of  the  States  have  enacted  sales  or  use  taxes,  including  both  origin-based 
taxes  and  destination-based  taxes.“’ 

With  respect  to  cross-border  transactions,  the  OECD  has  recommended  that  the 
destination  principle  be  adopted  for  all  indirect  taxes,  in  part  to  conform  to  the  treatment  of  such 
transactions  for  purposes  of  customs  duties.  The  OECD  defines  the  destination  principle  as  “the 
principle  whereby,  for  consumption  tax  purposes,  internationally  traded  services  and  intangibles 
should  be  taxed  according  to  the  rules  of  the  jurisdiction  of  consumption. A  jurisdiction  may 
determine  the  place  of  use  or  consumption  by  adopting  the  convention  that  the  place  of  business 
or  residence  of  a  customer  is  the  place  of  consumption.  Use  of  such  proxies  are  needed  to 
determine  the  location  of  businesses  that  are  juridical  entities,  which  are  more  able  than  natural 
persons  to  move  the  location  of  use  of  goods,  services  or  intangibles  in  response  to  imposition  of 
tax. 

2.  Source  and  residence  principles 

Exercise  of  taxing  authority  based  on  a  person’s  residence  may  be  based  on  status  as  a 
national,  resident,  or  domiciliary  of  a  jurisdiction  and  may  reach  worldwide  activities  of  such 
persons.  As  such,  it  is  the  broadest  assertion  of  taxing  authority.  For  individuals,  the  test  for 
residence  may  depend  upon  nationality,  or  a  physical  presence  test,  or  some  combination  of  the 
two.  For  all  other  persons,  determining  residency  may  require  more  complex  consideration  of 
the  level  of  activities  within  a  jurisdiction,  management,  control  or  place  of  incorporation.  Such 
rules  generally  reflect  a  policy  decision  about  the  requisite  level  of  activity  within,  or  contact 
with,  a  jurisdiction  by  a  person  that  is  sufficient  to  warrant  assertion  of  taxing  jurisdiction. 

Source-based  exercise  of  taxing  authority  taxes  income  from  activities  that  occur,  or 
property  that  is  located,  within  the  territory  of  the  taxing  jurisdiction.  If  a  person  conducts 
business  or  owns  property  in  a  jurisdiction,  or  if  a  transaction  occurs  in  whole  or  in  part  in  a 
jurisdiction,  the  resulting  taxation  may  require  allocation  and  apportionment  of  expenses 
attributable  to  the  activity  in  order  to  ensure  that  only  the  portion  of  profits  that  have  the  required 
nexus  with  the  territory  are  subject  to  tax.  Most  jurisdictions,  including  the  United  States,  have 
ailes  for  detennining  the  source  of  items  of  income  and  expense  in  a  broad  range  of  categories 
such  as  compensation  for  services,  dividends,  interest,  royalties  and  gains. 

Regardless  of  which  of  these  two  bases  of  taxing  authority  is  chosen  by  a  jurisdiction,  a 
jurisdiction’s  determination  of  whether  a  transaction,  activity  or  person  is  subject  to  tax  requires 
that  the  jurisdiction  establish  the  limits  on  its  assertion  of  authority  to  tax. 


EY,  Worldwide  VAT,  GST  and  Sales  Tax  Guide  2015, p.  1021,  available  at 
httD://\v\vw.ev.coni/Piiblicalion/vwLUAssetsAVorld\vide-V'AT-GST-and-sales-tax-auide- 

2015/.SFlLE/Worldwidc%20VAT.%20GST%20and%20Salcs%20Tax%20Giiidc%2()2015.Ddf. 

Sec.  OECD,  “Rccoinnicndation  of  ilic  Council  on  tlic  application  of  value  added  ta.x/goods  and  services 
tax  to  the  international  trade  in  services  and  intangibles  as  approved  on  September  27, 2016,"  [C(2016)120], 
appendix,  page  reproduced  in  the  appendix,  OECD,  Inlemalianal  VAT/GST  Guidelines,  OECD  Publishing,  2017, 
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3.  Resolving  overlapping  or  conflicting  jurisdiction  to  tax 

Countries  have  developed  norms  about  what  constitutes  a  reasonable  regulatory  action  by 
a  sovereign  state  that  will  be  respected  by  other  sovereign  states.  Consensus  on  what  constitutes 
a  reasonable  limit  on  the  extent  of  one  state’s  jurisdiction  helps  to  minimize  the  risk  of  conflicts 
arising  as  a  result  of  extraterritorial  action  by  a  state  or  overlapping  exercise  of  authority  by 
states.  Mechanisms  to  eliminate  double  taxation  have  developed  to  address  those  situations  in 
which  the  source  and  residency  detenninations  of  the  respective  jurisdictions  result  in  duplicative 
assertion  of  taxing  authority.  For  example,  asymmetry  between  different  standards  adopted  in 
two  countries  for  determining  residency  of  persons,  source  of  income,  or  other  basis  for  taxation 
may  result  in  income  that  is  subject  to  taxation  in  both  jurisdictions. 

When  the  rules  of  two  or  more  countries  overlap,  potential  double  taxation  is  usually 
mitigated  by  operation  of  bilateral  tax  treaties  or  by  legislative  measures  permittir^  credit  for 
taxes  paid  to  another  jurisdiction.  The  United  States  is  a  partner  in  numerous  bilateral 
agreements  that  have  as  their  objective  the  avoidance  of  international  double  taxation  and  the 
prevention  of  tax  avoidance  and  evasion.  Another  related  objective  of  U.S,  tax  treaties  is  the 
removal  of  the  barriers  to  trade,  capital  flows,  and  commercial  travel  that  may  be  caused  by 
overlapping  tax  jurisdictions  and  by  the  burdens  of  complying  with  the  tax  laws  of  a  jurisdiction 
when  a  person’s  contacts  with,  and  income  derived  from,  that  jurisdiction  are  minimal.  The 
United  States  Model  Income  Tax  Convention  (“U.S.  Model  Treaty  of  2016”)  with  an 
accompanying  Preamble  by  the  Department  of  Treasury,  reflects  the  most  recent  comprehensive 
statement  of  U.S.  negotiating  position  with  respect  to  tax  treaties.^’”-^  Bilateral  agreements  are 
also  used  to  permit  limited  mutual  administrative  assistance  between  jurisdictions.^’""’ 

In  addition  to  entering  into  bilateral  treaties,  countries  have  worked  in  multilateral 
organizations  to  develop  common  principles  to  alleviate  double  taxation.  Those  principles  are 
generally  reflected  in  the  provisions  of  the  Model  Tax  Convention  on  Income  and  on  Capital  of 
the  Organization  for  Economic  Cooperation  and  Development  (the  “OECD  Model  treaty”), a 


623  current  U.S.  Model  treaty  was  published  February  1 7, 2016.  and  is  available  at 
htlDs://\v'ww.treasurv.t;ov/resource-cenier/tax-policv/treaiies/  Documents/Trealv-US%2()Model-2()16.pdr:  the 

Preamble  is  available  at  https://ww\v. treasury. aov/resQurce-center/tax-policv/treaties>Dociimcnts/Preamble- 
US%2<)Model-2()  1 6.pdf.  The  U.S.  Model  treaty  is  updated  periodically  to  reflect  developments  in  the  negotiating 
position  of  the  United  States.  Such  changes  include  provisions  that  were  successfully  included  in  bilateral  treaties 
concluded  by  the  United  States,  as  well  as  new  proposed  measures  not  yet  included  in  a  bilateral  agreement. 

Although  U.S.  conns  extend  comity  to  foreign  judgments  in  some  instances,  they  arc  not  required  to 
recognize  or  assist  in  enforcement  of  foreign  judgments  for  collection  of  taxes,  consistent  willi  the  common  law 
“revenue  rule”  in  Holman  v.  Johnson,  1  Cowp.  .^41, 98  Eng.  Rep.  1 120  (K.B.1775).  American  Law  Institute, 
ResialeinenI  (Third)  of  Foreign  Relations  Law'  of  the  United  States,  sec.  48.^.  (1987).  The  rule  retains  vitality  in  U.S. 
case  law.  Pastjnantino  v.  United  States,  544  U.S.  .^49;  125  S.  Cl.  1766;  161  L.  Ed.  2d  619  (2005)  (a  conviction  for 
criminal  wire  fraud  arising  from  an  intent  to  defraud  Canadian  tax  authorities  was  found  not  to  conflict  “witli  any 
well-established  revenue  rule  principlef.]”  and  thus  was  not  in  derogation  of  tlie  revenue  rule).  To  the  extent  it  is 
abrogated,  it  is  done  so  in  bilateral  treaties,  to  ensiu-e  reciprocity.  At  present,  the  United  States  has  such  agreements 
in  force  with  five  jurisdictions:  Canada;  Denmark;  France;  Netlierlands;  and  Sweden. 

OECD  (2014),  Model  Tax  Convention  on  Income  and  on  Capital:  Condensed  Version  2014,  OECD 
Publishing,  2014.  available  at  hltp:,vdx.doi.org/10.1787//mtc  cond-2014-en.  The  multinational  organization  was 
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precursor  of  which  was  first  developed  by  a  predecessor  organization  in  1958,  which  in  turn  has 
antecedents  from  work  by  the  League  of  Nations  in  the  1920s.“^'  As  a  consensus  document,  the 
OECD  Model  treaty  is  intended  to  serve  as  a  model  for  countries  to  use  in  negotiating  a  bilateral 
treaty  that  would  settle  issues  of  double  taxation  as  well  as  to  avoid  inappropriate  double 
nontaxation.  The  provisions  have  developed  over  time  as  practice  with  actual  bilateral  treaties 
leads  to  unexpected  results  and  new  issues  are  raised  by  parties  to  the  treaties. 

4.  International  principles  as  applied  in  the  U.S.  system 

Present  law  combines  taxation  of  all  U.S.  persons  on  their  worldwide  income,  whether 
derived  in  the  United  States  or  abroad,  with  limited  deferral  of  taxation  of  income  earned  by 
foreign  subsidiaries  of  U.S.  companies  and  source-based  taxation  of  tlie  U.S. -source  income  of 
nonresident  aliens  and  foreign  entities.  Under  this  system  (sometimes  described  as  the  U.S. 
hybrid  system),  the  application  of  the  Code  differs  depending  on  whether  income  arises  from 
outbound  investment  or  inbound  investment.  Outbound  investment  refers  to  the  foreign 
activities  of  U.S.  persons,  while  inbound  investment  is  investment  by  foreign  persons  in  U.S. 
assets  or  activities,  although  certain  niles  are  common  to  both  inbound  and  outbound  activities. 

B.  Principles  Common  to  Inbound  and  Outbound  Taxation 

Although  the  U.S.  tax  rules  differ  depending  on  whether  the  activity  in  question  is 
inbound  or  outbound,  there  are  certain  concepts  that  apply  to  both  inbound  and  outbound 
investment.  Such  areas  include  the  transfer  pricing  rules,  entity  classification,  the  rules  for 
determination  of  source,  and  whether  a  corporation  is  foreign  or  domestic. 

1.  Residence 

U.S.  persons  are  subject  to  tax  on  their  worldwide  income.  The  Code  defines  U.S.  person 
to  include  all  U.S.  citizens  and  residents  as  well  as  domestic  entities  such  as  partnerships, 
corporations,  estates  and  certain  trusts.'’’**  The  term  “resident”  is  defined  only  with  respect  to 
natural  persons.  Noncitizens  who  are  lawftilly  admitted  as  permanent  residents  of  the  United 
States  in  accordance  with  immigration  laws  (colloquially  referred  to  as  green  card  holders)  are 


first  established  in  1961  by  the  United  States,  Canada  and  18  European  countries,  dedicated  to  global  developniait, 
and  has  since  expanded  to  .15  members. 

“Report  by  the  E.xperts  on  Double  Taxation.”  League  ofNalion  Document  E.F.S.  73\F19  (192.1),  a 
report  conunissioned  by  the  League  at  its  second  assembly.  Sec  also,  Lara  Fricdlander  and  Scott  Wilkie,  “Policy 
Forum;  The  History  of  Tax  Treaty  Provisions— And  Why  It  Is  Important  to  Know  About  If”  54  Canadian  Tax 
Journal  No.  4  (2006). 

For  example,  the  OECD  initiated  a  multi-year  study  on  base-erosion  and  profit  shifting  in  response  to 
concerns  of  multiple  members.  For  an  overv'iew  of  that  project,  see  Joint  Committee  on  Taxation,  Background, 
Sutumary,  and  Implications  of  the  OECD/G20  Base  Erosion  and  Profit  Shifting  Project  (JCX- 1.19-1 5).  November 
10,  2015.  Tliis  dociunent  can  also  be  found  on  the  Joint  Conunittee  on  Taxation  website  at  www.ict.gov. 

Sec.7701(a)(:.10). 
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treated  as  residents  for  tax  purposes.  In  addition,  noncitizens  who  meet  a  substantial  presence 
test  and  are  not  otherwise  exempt  from  U.S.  taxation  are  also  taxable  as  U.S.  residents. 

For  legal  entities,  the  Code  determines  whether  an  entity  is  subject  to  U.S.  taxation  on  its 
worldwide  income  on  the  basis  of  its  place  of  organization.  For  purposes  of  U.S.  tax  law,  a 
corporation  or  partnership  is  treated  as  domestic  if  it  is  organized  or  created  under  the  laws  of  the 
United  States  or  of  any  State,  unless,  in  the  case  of  a  partnership,  the  Secretary  prescribes 
otherwise  by  regulation.*"'^”  All  other  partnerships  and  corporations  (that  is,  those  organized 
under  the  laws  of  foreign  countries)  are  treated  as  foreign. *"■’*  In  contrast,  place  of  organization  is 
not  determinative  of  residence  under  taxing  jurisdictions  that  use  factors  such  as  situs, 
management  and  control  to  determine  residence.  As  a  result,  legal  entities  may  have  more  than 
one  tax  residence,  or,  in  some  case,  no  residence.*"'^^  Only  domestic  corporations  are  subject  to 
U.S.  tax  on  a  worldwide  basis.  Foreign  corporations  are  taxed  only  on  income  that  has  a 
sufficient  connection  with  the  United  States. 

Tax  benefits  otherwise  available  to  a  domestic  corporation  that  migrates  its  tax  home 
from  the  United  States  to  foreign  jurisdiction  may  be  denied  to  such  corporation,  in  which  case  it 
continues  to  be  treated  as  a  domestic  corporation  for  ten  years  following  suchisi^ration.”'^'^ 

These  sanctions  generally  apply  to  a  transaction  in  which,  pursuant  to  a  plan  or  a  series  of  related 
transactions:  (1)  a  domestic  corporation  becomes  a  subsidiary  of  a  foreign-incorporated  entity  or 
otherwise  transfers  substantially  all  of  its  properties  to  such  an  entity  in  a  transaction  completed 
after  March  4,  2003;  (2)  the  former  shareholders  of  the  domestic  corporation  hold  (by  reason  of 
the  stock  they  had  held  in  the  domestic  corporation)  at  least  60  percent  but  less  than  80  percent 
(by  vote  or  value)  of  the  stock  of  the  foreign-incorporated  entity  after  the  transaction  (this  stock 
often  being  referred  to  as  “stock  held  by  reason  of’);  and  (3)  the  foreign-incorporated  entity, 
considered  together  with  all  companies  connected  to  it  by  a  chain  of  greater  than  50  percent 
ownership  (that  is,  the  “expanded  affiliated  group”),  does  not  have  substantial  business  activities 
in  the  entity’s  country  of  incorporation,  compared  to  the  total  worldwide  business  activities  of 
the  expanded  affiliated  group.”'^"* 


See.  7701(b). 

See.  7701(a)(4). 

Sees.  7701(a)(5)  and  7701(a)(9).  Entities  organized  in  a  possession  or  territory  of  the  United  States  are 
not  eonsidered  to  have  been  organized  under  the  laws  of  tlie  United  States. 

“The  notion  of  eorporate  residence  is  an  important  touchstone  of  taxation,  however,  in  many  foreign 
income  tax  systems!, J”  with  the  result  that  the  bilateral  treaties  are  often  relied  upon  to  resolve  conflicting  claims  of 
taxing  jurisdiction.  Joseph  Isenbergh,  Vol.  1  U.S.  Taxation  of  Foreign  Persons  and  Foreign  Income,  Para.  7. 1 
(Fourth  Ed.  2016). 

Sec.  7874. 

Section  7874(a).  In  addition,  an  excise  tax  may  be  imposed  on  certain  stock  compensation  of 
executives  of  companies  tliat  undertake  inversion  transactions.  Sec.  4985. 
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The  Treasury  Department  and  the  TRS  have  promulgated  detailed  guidance,  through  both 
regulations  arid  several  notices,  addressing  these  rqqairemonts  under  section  7874  since  the 
section  was  enacted  in  2004,^-^^  and  have  sought  to  eiqjand  the  reach  of  the  section  or  reduce  the 
tax  benefits  of  inversion  transactions.  For  example.  Notice  2014-52  announced  Treasury’s  and 
the  IRS’s  intention  to  issue  regulations  and  took  a  two-pronged  approached.  First,  it  addressed 
the  treatment  of  cross-border  combination  transactions  themselves.  Second,  it  addressed  post¬ 
transaction  steps  that  taxpayers  may  undertake  with  respect  to  US-owned  foreign  subsidiaries 
making  it  more  difficult  to  access  foreign  earnings  without  incurring  added  U.S.  tax.  On 
November  19,  2015,  Treasury  and  the  IRS  issued  Notice  2015-79,  which  announced  their  intent 
to  issue  further  regulations  to  limit  cross-border  merger  transactions,  expanding  on  the  guidance 
Iss^ied  in  Notice  2014-52.  In  2016,  Treasury  and  the  IRS  issued  proposed  and  temporary 
regulations  that  incorporate  the  rules  previously  announced  in  Notice  2014-52  and  Notice  2015- 
79  and  a  new  multiple  domestic  entity  acquisition  rule.^'^^ 

In  early  2017,  Treasury  issued  final  and  temporary  regulations^^’  that  adopt,  with  few 
changes,  the  2016  temporary  and  proposed  regulations. 

2.  Entity  classification 

Certain  entities  are  eligible  to  elect  their  classification  for  Federal  tax  purposes  under  the 
“check-the-box”  regulafitjas  adopted  in  1997.^^*  Those  regulations  sintplified  the  entity 
classification  process  for  both  taxpayers  and  the  IRS  by  making  the  entity  classification  of 
unincorporated  entities  explicitly  elective  in  most  instances. The,  eligibility  to  elect  and  the 


Notice  2015-79,  2015  l.R.B.  LEXIS  58.1  (Nov.  19,  2015),  which  announced  their  intent  to  issue  further 
regulations  to  limit  cross-border  merger  transactions,  expanding  on  the  guidance  issued  in  Notice  2014-52.  On 
April  4,  2016,  Treasury  and  the  IRS  issued  proposed  and  temporary  regulations  (T.D.  9761)  tliat  incorporate  tlie 
rules  previously  announced  in  Notice  2014-52  and  Notice  2015-79  and  a  new  multiple  domestic  entity  acquisition 
rule.  On  January  1.1,  2017,  Treasury  and  the  IRS  issued  final  and  temporary  regulations  under  section  7874  (T.D. 
9812),  which  adopt,  with  few  changes,  prior  temporary  and  proposed  regulations,  which  identify  certain  stock  of  an 
acquiring  foreign  corporation  that  is  disregarded  in  calculating  the  ownership  of  the  foreign  corporation  for  purposes 
of  section  7874. 

T.D.  976 1 ,  April  4, 20 1 6.  But  sec.  Chamber  of  Commerce  v  Internal  Revenue  Ser\’ice,  Cause  No  1:16- 
CV-944-LY  (W.D.  Tex.  Sept.  29, 2017),  granting  summary  judgment  to  plaintiff  in  challenge  to  temporary 
regulations  based  on  lack  of  compliance  with  Administrative  Procedure  Requirements. 

T.D.  9812,  January  11,  2017. 

Treas.  Reg.  sec.  seq. 

Tlie  check-the-box  regulations  replaced  Treas.  Reg.  sec.  101.7701-2,  as  in  effect  prior  to  1997,  under 
which  the  classification  of  unincorporated  entities  for  Federal  tax  purposes  was  detennined  on  the  basis  of  a  four 
characteristics  indicative  of  status  as  a  corporation:  continuity  of  life,  centralization  of  management,  limited 
liability,  and  free  transferability  of  interests.  An  entity  that  possessed  three  or  more  of  these  characteristics  was 
treated  as  a  corporation;  if  it  possessed  two  or  fewer,  then  it  was  treated  as  a  partnership.  Tlius,  to  achieve 
characterization  as  a  partnership  under  this  system,  taxpayers  needed  to  arrange  the  governing  instruments  of  an 
entity  in  such  a  way  as  to  eliminate  two  of  these  corporate  characteristics.  The  advent  and  proliferation  of  limited 
liability  companies  (“LLCs”)  under  State  laws  allowed  business  owners  to  create  customized  entities  tliat  possessed 
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breadth  of  an  entity’s  choices  depend  upon  whether  it  is  a  “per  se  corporation”  and  its  number  of 
beneficial  owners.  Foreign  as  well  as  domestic  entities  may  make  the  election.  As  a  result,  it  is 
possible  for  an  entity  that  operates  across  countries  to  be  treated  as  a  hybrid  entity.  A  hybrid 
entity  is  one  which  is  treated  as  a  flow-through  or  disregarded  entity  for  U.S.  tax  purposes  but  as 
a  corporation  for  foreign  tax  purposes.  For  “reverse  hybrid  entities,”  the  opposite  is  true.  The 
election  can  affect  the  determination  of  the  source  of  the  income,  availability  of  tax  credits,  and 
other  tax  attributes. 

3.  Source  of  income  rules 

The  rules  for  determining  the  source  of  certain  types  of  income  are  specified  in  the  Code 
and  described  briefly  below.  Various  factors  determine  the  source  of  income  for  U.S.  tax 
purposes,  including  the  status  or  nationality  of  the  payor,  the  status  or  nationality  of  the  recipient, 
the  location  of  the  recipient’s  activities  that  generate  the  income,  and  the  location  of  the  assets 
that  generate  the  income.  To  the  extent  that  the  source  of  income  is  not  specified  by  statute,  the 
Treasury  Secretary  may  promulgate  regulations  that  explain  the  appropriate  treatment.  However, 
many  items  of  income  are  not  explicitly  addressed  by  either  the  Code  or  Treasury  regulations, 
sometimes  resulting  in  nontaxation  of  the  income.  On  several  occasions,  courts  have  determined 
the  source  of  such  items  by  applying  the  rule  for  the  type  of  income  to  which  the  disputed 
income  is  most  closely  analogous,  based  on  all  facts  and  circumstances.^'**’ 

Interest 


Interest  is  derived  from  U.S.  sources  if  it  is  paid  by  the  United  States  or  any  agency  or 
instrumentality  thereof,  a  State  or  any  political  subdivision  thereof,  or  the  District  of  Columbia. 
Interest  is  also  from  U.S.  sources  if  it  is  paid  by  a  resident  or  a  domestic  corporation  on  a  bond, 
note,  or  other  interest-bearing  obligation.*’'*'  Special  rules  apply  to  treat  as  foreign-source  certain 
amounts  paid  on  deposits  with  foreign  commercial  banking  branches  of  U.S.  corporations  or 
partnerships  and  certain  other  amounts  paid  by  foreign  branches  of  domestic  financial 
institutions.^'*^  Interest  paid  by  the  U.S.  branch  of  a  foreign  corporation  is  also  treated  as  U.S.- 
source  income.**^'^ 


a  critical  common  feature — limited  liability  for  investors — as  well  as  other  corpomte  cliaractcristics  the  owners 
found  desirable.  As  a  consequence,  classification  was  effectively  elective  for  well-adraed  taxpayers. 

See,  e.g..  Hunt  v.  Commissioner,  90  T.C.  1289  (1988). 

Sec.  861(a)(1);  Treas.  Reg.  sec.  1.861 -2(a)(1). 

Secs.  861(a)(1)  and  862(a)(1).  For  purposes  of  certain  reporting  and  witliholding  obligations  tlie  source 
rule  in  section  861(a)(1)(B)  does  not  apply  to  interest  paid  by  tlie  foreign  branch  of  a  domestic  financial  institution. 
This  results  in  tlie  payment  being  treated  as  a  witlilioldable  payment.  Sec.  147.3(1)(C). 

Sec.  884(0(1). 
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Dividends 


Dividend  income  is  generally  sourced  by  reference  to  the  payor’s  place  of 
incorporation. Thus,  dividends  paid  by  a  domestic  corporation  are  generally  treated  as  entirely 
U.S. -source  income.  Similarly,  dividends  paid  by  a  foreign  corporation  are  generally  treated  as 
entirely  foreign-source  income.  Under  a  special  rule,  dividends  from  certain  foreign 
corporations  that  conduct  U.S.  businesses  are  treated  in  part  as  U.S. -source  income.^'*^ 

Rents  and  royalties 


Rental  income  is  sourced  by  reference  to  the  location  or  place  of  use  of  the  leased 
property. The  nationality  or  the  country  of  residence  of  the  lessor  or  lessee  does  not  affect  the 
source  of  rental  income.  Rental  income  from  property  located  or  used  in  the  United  States  (or 
from  any  interest  in  such  property)  is  U.S. -source  income,  regardless  of  whether  the  property  is 
real  or  personal,  intangible  or  tangible. 

Royalties  are  sourced  in  the  place  of  use  of  (or  the  place  of  privilege  to  use)  the  property 
for  which  the  royalties  are  paid.^^  This  source  rule  applies  to  royalties  for  the  use  of  either 
tangible  or  intangible  property,  including  patents,  copyrights,  secret  processes,  formulas, 
goodwill,  trademarks,  trade  names,  and  franchises. 


Income  Srom  sales  of  personal  property 


Subject  to  significant  exceptions,  income  from  the  sale  of  personal  property  is  sourced  on 
the  basis  of  the  residence  of  the  seller.^*  For  this  purpose,  special  definitions  of  the  terms  “U.S. 
resident”  and  “nonresident”  are  provided.  A  nonresident  is  defined  as  any  person  who  is  not  a 
U.S.  resident,*’'*^  while  the  term  “U.S.  resident”  comprises  any  juridical  entity  which  is  a  U.S. 
person,  all  U.S.  citizens,  as  well  as  any  individual  who  is  a  U.S.  resident  without  a  tax  home  in  a 
foreign  country  or  a  nonresident  alien  with  a  tax  home  in  the  United  States.^^®  As  a  result, 
nonresident  includes  any  foreign  corporation.^^' 


Secs.  861(a)(2),  862(a)(2). 
Sec.  861(a)(2)(B). 

Sec.  861(a)(4). 

Ibid. 

See.  865(a). 

Sec.  865(g)(1)(B). 

Sec.  865(g)(1)(A). 

Sec.  865(g). 


UST  001579 


190 


TREAS-1 7-0313-1-000600 


Several  special  rules  apply.  For  example,  income  from  the  sale  of  inventory  property  is 
generally  sourced  to  the  place  of  sale,  which  is  determined  by  where  title  to  the  property 
passes.^^^  However,  if  the  sale  is  by  a  nonresident  and  is  attributable  to  an  office  or  other  fixed 
place  of  business  in  the  United  States,  the  sale  is  treated  as  income  from  U.S.  sources  without 
regard  to  the  place  of  sale,  unless  it  is  sold  for  use,  disposition,  or  consumption  outside  the 
United  States  and  a  foreign  office  materially  participates  in  the  sale.^*^  Income  from  the  sale  of 
inventory  property  that  a  taxpayer  produces  (in  whole  or  in  part)  in  the  United  States  and  sells 
outside  the  United  States,  or  that  a  taxpayer  produces  (in  whole  or  in  part)  outside  the  United 
States  and  sells  in  the  United  States,  is  treated  as  partly  U.S. -source  and  partly  foreign-source.^^'^ 

In  determining  the  source  of  gain  or  loss  from  the  sale  or  exchange  of  an  interest  in  a 
foreign  partnership,  the  IRS  has  taken  the  position  that  to  the  extent  that  there  is  unrealized  gain 
attributable  to  partnership  assets  that  are  effectively  connected  with  the  U.S.  business,  the  foreign 
person’s  gain  or  loss  from  the  sale  or  exchange  of  a  partnership  interest  is  effectively  connected 
gain  or  loss  to  the  extent  of  the  partner’s  distributive  share  of  such  unrealized  gain  or  loss,  and 
not  capital  gain  or  loss.  Similarly,  to  the  extent  that  the  partner’s  distributive  share  of  unrealized 
gain  is  attributable  to  a  permanent  establishment  of  the  partnership  under  an  applicable  treaty 
provision,  it  may  be  subject  to  U.S.  tax  under  a  treaty.^^^ 

Gain  on  the  sale  of  depreciable  property  is  divided  between  U.S. -source  and  foreign- 
source  in  the  same  ratio  that  the  depreciation  was  previously  deductible  for  U.S.  tax  purposes. 
Payments  received  on  sales  of  intangible  property  are  sourced  in  the  same  manner  as  royalties  to 
the  extent  the  payments  are  contingent  on  the  productivity,  use,  or  disposition  of  the  intangible 
property. 


Sees.  865(b),  861(a)(6),  862(a)(6);  Treas.  Reg.  see.  1.861-7(e). 

See.  865(e)(2). 

See.  86.'?(b).  A  taxpayer  may  eleet  one  of  three  methods  for  allocating  and  apportioning  income  as 
U.S.-  or  foreign-source;  ( 1 )  the  50-50  method  under  which  50  percent  of  the  income  from  the  sale  of  inventory 
property  in  such  a  situation  is  attributable  to  the  production  activities  and  50  percent  to  the  sales  activities,  with  the 
income  sourced  based  on  the  location  of  those  activities;  (2)  independent  factory  price  (“IFF”)  method  under  which, 
in  certain  circumstances,  an  IFF  may  be  established  by  the  taxpayer  to  determine  income  from  production  activities; 
(."I)  the  books  and  records  method  under  which,  with  advance  permission,  the  taxpayer  may  use  books  of  account  to 
detail  the  allocation  of  receipts  and  expenditures  between  production  and  sales  activities.  Treas.  Reg.  sec.  1 .86.1- 
.1(b),  (c).  If  production  activity  occurs  only  witliin  tlie  United  States,  or  only  within  foreign  countries,  then  all 
income  is  sourced  to  where  tlie  production  activity  occurs;  when  production  activities  occur  in  botli  the  United 
States  tuid  one  or  more  foreign  countries,  tlie  income  attributable  to  production  activities  must  be  split  between  U.S. 
and  foreign  sources.  Treas.  Reg.  sec.  1.861-1(c)(l).  The  sales  activity  is  generally  sourced  based  on  where  title  to 
the  property  passes.  Treas.  Reg.  secs.  1.861-1(c)(2),  1.861-7(c). 

Rev.  Rul.  91-12,  1991-1  C.B.  107.  But  see,  Grecian  Magnesite  Mining.  Industrial  &  Shipping  Co.  SA  v 
Commissioner.  149  T.C.  No.  1  (2017). 

Sec.  865(c). 

Sec.  865(d). 
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Personal  services  income 


Compensation  for  labor  or  services  is  generally  sourced  to  the  place-of- 

performance.  Thus,  compensation  fetl^or  or  personal  services  performed  in  the  United  States 
generally  is  tr^ted  as  U.S.-  soijllg^icome,  subject  to  an  exception  for  amounts  th^|:^|et  certain 
de  minimis  sirlssiia.**-  Cb^^ig^pn  for  services  performed  both  within  and  witfediitj|ie  United 
States  is  al.lofait6d~b€i5?#^;aT]-.^aiid  foreign-source.^^^ 

Insmaacs  itisgme  ^ 

issuing  insurance  or  annuity  contracts  generally  is  treated  as 
U.S.-sourc^J.«obine_8'^ex0att^et  ijivolves  property  in,  liability  arising  out  of  an  activity  in,  or 
the  lives  or  Ste  United  States. 

Transportation  income 

Sources  rules  generally  provide  that  income  from  furnishing  transportation  that  both 
begins  and  ends  in  the  United  States  is  U.S. -source  income,^'  and  .50-percent  of  income 
attributable  to  transportation  that  either  begins  or  the  ends  in  the  United  States  is  treated  as 
U.S. -source  income.  However,  to  the  extent  that  the  operator  of  a  shipping  or  cruise  line  is 
foreign,  its  ownership  structure  and  the  maritime  law“^  applicable  for  determining  what 
constitutes  international  shipping  as  well  as  specific  income  tax  provisions  combine  to  create  an 
industry-specific  departure  from  the  rules  generally  applicable.^®'^ 


See.  861(a)(.3).  Gross  ineome  of  a  nonresident  alien  individual,  who  is  present  in  the  United  Slates  as  a 
member  of  the  regular  erew  of  a  foreign  vessel,  from  the  performance  of  personal  services  in  connection  with  the 
international  operation  of  a  ship  is  generally  treated  as  foreign-source  income. 

Treas.  Reg.  sec.  1.861 -4(b). 

““  Sec.  861(a)(7). 

Sec.  86-l(c). 

U.S.  law  on  navigation  is  codified  in  U.S.  Code  at  title  .1.3,  and  is  consistent  with  the  body  of 
intcmational  maritime  law.  The  nonnativc  principles  of  intcniational  maritime  law  for  detennining  the  maritime 
/ones  and  territorial  sovereignty  over  seas  arc  embodied  in  the  United  Nations  Convention  on  the  Law  of  the  Sea, 
first  opened  for  signature  in  1982.  Since  198.1,  the  Executive  Branch  has  agreed  that  the  treaty  is  generally 
consistent  with  existing  international  nonns  of  the  law  of  the  sea  and  that  the  United  States  would  act  in  confonnity 
to  the  principles  of  the  treaty  other  tlian  those  portions  regarding  deep  seabed  exploitation,  even  in  the  absence  of 
ratification  of  the  treaty. 

Due  to  the  regulatory  framework  for  aviation,  an  international  flight  must  either  originate  or  conclude  in 
the  country  of  residence  of  the  airline’s  owner,  where  income  tax  for  the  international  flight  is  assessed.  In  contrast 
to  international  shipping,  international  aviation  cannot  be  carried  out  using  flags-of-convenience.  Thus,  although  tax 
law  Ueats  shipping  and  aviation  similarly,  the  differences  between  the  two  industries  and  the  applicable  regulatory 
regimes  produce  different  tax  outcomes.  Full  territetial^^^vereignty  applies  within  12  nautical  miles  of  one’s  coast; 
the  contiguous  waters  beyond  12  nautical  miles  bu(1t)|^.|^;f4  nautical  miles  are  subject  to  some  regulation.  Within 
200  nautical  miles,  a  counUy  may  assert  an  econom^:^cffi  for  exploitation  of  living  marine  resources  and  some 
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Income  from  space  or  ocean  activities  or  international  communicatiorn 


In  the  case  of  a  foreign  person,  generally  no  income  from  a  space  or  ocean  activity  or 
from  international  communications  is  treated  as  U.S. -source  income,.*'*^'*  With  respect  to,, the  latter, 
an  exception  is  provided  if  the  foreign  person  maintains  an  office  cs  oiktes  of  business 

in  the  United  States,  in  which  case  the  international  communicftib&g  to  such 

fixed  place  of  business  is  treated  as  U.S. -source  income.^^^  For  U^S.  al?  irtcc^rtje  from 

space  or  ocean  activities  and  50  percent  of  income  from  interratSom5l*cbmmCLatsajlt?»»ls  is  treated 
as  U.S.-source  income.  ^  .>.? 


i  « 


Amounts  received  with  respect  to  guarantees  of  indebtddif^^ 


i- 


»:■ 


Amounts  received,  directly  or  indirectly,  from  a  noncorpoiBtf  domestic 

corporation  for  the  provision  of  a  guarantee  of  indebtedness  of  such  person  are  income  from  U.S. 
sources.^^^  This  includes  payments  that  are  made  indirectly  for  the  provision  of  a  guarantee.  For 
example,  U.S.-source  income  under  this  rule  includes  a  guarantee  fee  paid  by  a  foreign  bank  to  a 
foreign  corporation  for  the  foreign  corporation’s  guarantee  of  indebtedness  owed  to  the  bank  by 
the  foreign  corporation’s  domestic  subsidiary,  where  the  cost  of  the  guarantee  fee  is  passed  on  to 
the  domestic  subsidiary  through,  for  instance,  additional  interest  charged  on  the  indebtedness.  In 
this  situation,  the  domestic  subsidiary  has  paid  the  guarantee  fee  as  an  economic  matter  through 
higher  interest  costs,  and  the  additional  interest  payments  made  by  the  subsidiary  are  treated  as 
indirect  payments  of  the  guarantee  fee  and,  therefore,  as  income  from  U.S.  sources. 


Such  U.S.-source  income  also  includes  amounts  received  from  a  foreign  person,  whether 
directly  or  indirectly,  for  the  provision  of  a  guarantee  of  indebtedness  of  that  foreign  person  if 
the  payments  received  are  connected  with  income  of  such  person  that  is  effectively  connected 
with  the  conduct  of  a  U.S.  trade  or  business.  Amounts  received  from  a  foreign  person,  whether 
directly  or  indirectly,  for  the  provision  of  a  guarantee  of  that  person’s  debt,  are  treated  as  foreign- 
source  income  if  they  are  not  from  sources  within  the  United  States  under  section  861(a)(9). 


minerals.  Beyond  200  nautieal  miles  are  the  “high  seas”  in  whieh  no  sovereign  state  may  assert  exelusive 
jurisdietion. 

See.  86.S(d). 

See.  86.S(e). 

See.  861(a)(9).  Tlhs  provision  effeets  a  legislative  override  of  the  opinion  in  Container  Corp.  v. 
Commissioner,  U4  T.C.  122  (Febniary  17,  2010),  afTd  201 1  WL1664.S58,  107  A.F.T.R.2d  201 1-18.S1  (5th  Cir. 

May  2,  2011),  in  whieh  the  Tax  Court  held  tliat  fees  paid  by  a  domestic  corporation  to  its  foreign  parent  with  respect 
to  guarantees  issued  by  the  parent  for  the  debts  of  the  domestic  corporation  were  more  closely  analogous  to 
compensation  for  services  tlian  to  interest,  and  detennined  that  the  source  of  the  fees  should  be  detenrrined  by 
reference  to  the  residence  of  the  foreign  parent-guarantor.  As  a  result,  the  income  was  treated  as  income  from 
foreign  sources. 
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4.  Intercompany  transfers 
Transfer  pricing 


A  basic  U.S.  tax  applicable  in  dividing  profits  from  transactions  between  related 

taxpayers  is  that  the  amcjiint  tafprofs.t  allocated  to  each  related  taxpayer  must  be  measured  by 
reference  to  the  amount  «f  pi'o:St  that  a  similarly  situated  taxpayer  would  realize  in  similar 
transactions  with  unrelafs^  partfes.  The  transfer  pricing  rules  of  section  482  and  the 
accompanying  Treasury  xegiaiUmo'QS  are  intended  to  preserve  the  U.S.  tax  base  by  ensuring  that 
taxpayers  do  not  shift  itBCoroe;  propwly  attributable  to  the  United  States  to  a  related  foreign 
company  through  pricing  that  sfee®  not  reflect  an  arm’s-length  result.^^’  Similarly,  the  domestic 
laws  of  most  U.S.  trading  pturtngrs  include  rules  to  limit  income  shifting  through  transfer  pricing. 
The  arm’s-length  standard  is  difficult  to  administer  in  situations  in  which  no  unrelated  party 
market  prices  exist  for  transactions  between  related  parties.  When  a  foreign  person  with  U.S. 
activities  has  transactions  with  related  U.S.  taxpayers,  the  amount  of  income  attributable  to  U.S. 
activities  i!|;^i^:^ined  in  part'bf  fee  same  transfer  pricing  rules  of  section  482  that  apply  when 
U.S.  perso^-'Mih  foreign  actitdfl^transact  with  related  foreign  taxpayers. 

Section  482  authorizes  the  Secretary  of  the ■15'eaSujy  to  allocate  income,  deductions, 
credits,  or  allowances  among  related  business  entitie??^^  wfei  necessary  to  clearly  reflect  income 
or  otherwise  prevent  tax  avoidance,  and  compreh^ty§  Tt^sury  regulations  under  that  section 
adopt  the  arm’s-length  standard  as  the  method  fox  whether  allocations  are 

appropriate.^*’^  The  regulations  generally  attempt  to  the  respective  amounts  of  taxable 

income  of  the  related  parties  that  wcuMhaKeiiesulted  if  the  parties  had  been  unrelated  parties 
dealing  at  arm’s  length.  For  income  from  iTataii^ble  section  482  provides  “in  the  case 

of  any  transfer  (or  license)  of  intangible  (wtfei^/^lfneaning  of  section  936(h)(3)(B)), 

the  income  with  respect  to  such  transfer,  os:  with  the  income 

attributable  to  the  intangible.”  By  requitbig  ihc-IUsiotiSii  mdbtne  of  amounts  commensurate  with 
the  income  attributable  to  the  intangible,  wasxegpoading  to  concerns  regarding  the 

effectiveness  of  the  arm’s-length  standard  with  re®pect'to.  intangible  property — including,  in 
particular,  yg.h-profit-potential  intaRgildes.^’'®  *  • 


For  a  detailed  deseription  of  the  U.S.  transfer  pricing  rules,  see  Joint  Committee  on  Taxation,  Present 
Law  and  Background  Related  to  Possible  Income  Shifting  and  Transfer  Pricing  (JCX-.t7- 1 0),  July  20,  20 1 0,  pp.  1 8- 
50. 


The  term  “related”  as  used  herein  refers  to  relationships  described  in  section  482,  which  refers  to  “two 
or  more  organizations,  trades  or  businesses  (whether  or  not  incorporated,  whether  or  not  organized  in  the  United 
States,  and  whether  or  not  affiliated)  owned  or  controlled  directly  or  indirectly  by  the  same  interests.” 

Section  1059A  buttresses  section  482  by  limiting  the  extent  to  which  costs  used  to  detemiine  custom 
valuation  can  also  be  used  to  detennine  basis  in  property  imported  from  a  related  party.  A  taxpayer  tliat  imports 
property  from  a  related  party  may  not  assign  a  value  to  the  property  for  cost  purposes  tliat  exceeds  its  customs  value. 

H.R.  Rep.  No.  99-426,  p.  423. 
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Gain  recognition  on  outbound  transfer 

If  a  transfer  of  intangible  property  to  a  foreign  afiiliate  occurs  in  connection  with  certain 
corporate  transactions,  nonrecognition  rules  that  may  otherwise  apply  are  suspended.  The 
transferor  of  intangible  property  must  recognize  gain  from  the  transfer  as  though  he  had  sold  the 
intangible  (regardless  of  the  stage  of  development  of  the  intangible  property)  in  exchange  for 
payments  contingent  on  the  use,  productivity  or  disposition  of  the  transferred  property  in 
amounts  that  would  have  been  received  either  annually  over  the  useful  life  of  the  property  or 
upon  disposition  of  the  property  after  the  tr^tsfer.^^'  The  appropriate  amounts  of  those  imputed 
payments  are  determined  using  transfer-prspfhg principles.  Final  regulations  issued  in  2016 
eliminate  an  exception  under  temporary  regulations  that  permitted  nonrecognition  of  gain  from 
outbound  transfers  of  foreign  goodwill  and  going  concern  value.  However,  the  Secretary 
announced  that  reinstatement  of  an  exception  for  active  trade  or  business  is  under  consideration 
for  cases  with  little  potential  for  abuse  and  administrative  difficulties.^’^ 

C.  U.S.  Tax  Rules  Applicable  to  Nonresident  Aliens 
and  Foreign  Corporations  (Inbound) 

Nonresident  aliens  and  foreign  corporations  are  generally  subject  to  U.S.  tax  only  on  their 
U.S. -source  income.  Thus,  the  source  and  type  of  income  received  by  a  foreign  person  generally 
determines  whether  there  is  any  U.S.  income  tax  liability  and  the  mechanism  by  which  it  is 
taxed.  The  U.S.  tax  rules  for  U.S.  activities  of  foreign  taxpayers  apply  differently  to  two  broad 
types  of  income:  U.S.-source  income  that  is  “fixed  or  determinable  annual  or  periodical  gains, 
profits,  and  income”  (“FDAP  income”)  or  income  that  is  “effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United  States”  (“ECI”).  FDAP  income  generally  is  subject  to  a 
30-percent  gross-basis  tax  withheld  at  its  source,  while  ECI  is  generally  subject  to  the  same  U.S. 
tax  rules  that  apply  to  business  income  derived  by  U.S.  persons.  That  is,  deductions  are 
permitted  in  determining  taxable  ECI,  which  is  then  taxed  at  the  same  rates  applicable  to  U.S. 
persons.  Much  FDAP  income  and  similar  income  is,  however,  exempt  from  tax  or  is  subject  to  a 
reduced  rate  of  tax  under  the  Code^’-^  or  a  bilateral  income  tax  treaty.^’"* 


Sec.  367(d). 

See,  T.D.  9803,  81  F.R.  91012  (December  17,  2016).  Treas.  Reg.  sec.  1.367(d)- 1(b)  now  provides  that 
the  rules  of  section  367(d)  apply  to  transfers  of  intangible  property  as  defined  under  Treas.  Sec.  1.367(a)- 1(d)(5) 
after  September  14, 2015,  imd  to  any  transfers  occurring  before  that  date  resulting  from  entity  classification 
elections  filed  on  or  after  September  15,  2015.  Noting  that  commcntcrs  on  the  regulations  had  cited  legislative 
history  that  contemplated  active  business  exceptions.  Treasury  announced  the  reconsideration  of  the  rule.  U.S. 
Treasury  Department,  Second  Report  to  the  President  on  Identifying  and  Reducing  Tax  Regidatory  Burdens, 
Executive  Order  13789  October  2, 20 1 7,  TNT  Doc  20 1 7-72 131.  The  relevant  legislative  history  is  found  at  in  H.R. 
Rep.  No.  98-432,  98"'  Cong.,  2d  Scss.  1318-1320  (March  5,  1984)  and  Conference  Report,  H.R.  Rep.  No.  98-861, 
98"‘  Cong.  2d  Scss.  951-957  (June  23,  1984). 

E.g.,  thegff^io  interest  exception  in  section  871(h)  (discussed  below). 

Because  each  treaty  reflects  considerations  unique  to  the  relationship  between  the  two  treaty  countries, 
treaty  witliholding  tax  rates  on  each  category  of  income  are  not  unifonu  across  treaties. 
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1.  Gross-basis  taxation  of  U.S.-source  income 


Non-business  income  received  by  foreign  persons  from  U.S.  sources  is  generally  subject 
to  tax  on  a  gross  basis  at  a  rate  of  30  percent,  which  is  collected  by  withholding  at  the  source  of 
the  payment.  As  explained  below,  the  categories  of  income  subject  to  the  30-percent  tax  and  the 
categories  for  which  withholding  is  required  are  generally  coextensive,  with  the  result  that 
determining  the  withholding  tax  liability  determines  the  substantive  liability. 

The  income  of  non-resident  aliens  or  foreign  corporations  that  is  subject  to  tax  at  a  rate  of 
30-percent  includes  FDAP  income  that  is  not  effectively  connected  with  the  conduct  of  a  U.S. 
trade  or  business.^’^  The  items  enumerated  in  defining  FDAP  income  are  illustrative;  the 
common  characteristic  of  types  of  FDAP  income  is  that  taxes  with  respect  to  the  income  may  be 
readily  computed  and  collected  at  the  source,  in  contrast  to  the  administrative  difficulty  involved 
ifidfiierfaining  the  seller’s  basis  and  resulting  gain  from  sales  of  property.^’*^  The  words  “annual 
Or  perfodical”  are  “merely  generally  descriptive”  of  the  payments  that  could  be  within  the 

the  statute  and  do  not  preclude  application  of  the  withholding  tax  to  one-time,  lump 
ppytlients  to  nonresident  aliens.^’’ 

A^'^frh  respect  to  income  from  shipping,  the  gross  basis  tax  potentially  applicable  is  four 
percent,^^^  unless  the  income  is  effectively  connected  with  a  U.S.  trade  or  business,  and  thus 
the  graduated  rates,  as  determined  under  rules  specific  to  U.S.-source  gross 
traii^ditalion  income  rather  than  the  more  broadly  applicable  rules  defining  effectively 
connected  income  in  section  864(c).  Even  if  the  income  is  within  the  purview  of  those  special 
rules,  it  may  nevertheless  be  exempt  if  the  income  is  derived  from  the  international  operation  of 
a  ship  or  aircraft  by  a  foreign  entity  organized  in  a  jurisdiction  which  provides  a  reciprocal 
exemption  to  U.S.  entities.^’^ 

Types  of  FDAP  income 

FDAP  income  encompasses  a  broad  range  of  types  of  gross  income,  but  has  limited 
application  to  gains  on  sales  of  property,  including  market  discount  on  bonds  and  option 


Secs.  871(a),  881.  If  tlie  FDAP  income  is  also  ECI,  it  is  taxed  on  a  net  basis,  at  graduated  rates. 

Commissioner  v.  Wodehouse,  .^37  U.S.  369,  388-89  (1949).  After  reviewing  legislative  history  of  the 
Revenue  Act  of  1936,  the  Supreme  Court  noted  that  Congress  expressly  intended  to  limit  taxes  on  nonresident  aliens 
to  taxes  that  could  be  readily  collectible,  i.e.,  subject  to  withholding,  in  response  to  “a  theoretical  system  impractical 
of  administration  in  a  great  number  of  cases.  H.R.  Rep.  No.  2475,  74th  Cong.,  2d  Sess.  9-10  (1936).”  In  doing  so, 
the  Court  rejected  P.G.  Wodehouse’s  arguments  tliat  an  advance  royalty  payment  was  not  within  the  purview  of  the 
statutory  definition  of  FDAP  income. 

Commissioner  V.  Wodehousei  337  U.S.  369,  39.3  (1949). 

Sec.  887. 

Sec.  883(a)(1).  .Bi  addlfr'SCi,  .t<5  the  extent  provided  in  regulations,  income  from  shipping  and  aviation  is 
not  subject  to  the  four-percefir  jrtt^  feaM  tax  if  the  income  is  of  a  type  that  is  not  subject  to  the  reciprocal 
exemption  for  net  basis  taxation.  See  sed.  887(b)(1).  Comparable  mles  under  section  872(b)(1)  apply  to  income  of 
nonresident  alien  individuals  from  shipping  operations. 
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premiums.^*"  Capital  gains  received  by  nonresident  aliens  present  in  the  United  States  for  fewer 
than  183  days  are  generally  treated  as  foreign  source  and  are  thus  not  subject  to  U.S.  tax,  unless 
the  gains  are  effectively  connected  with  a  U.S.  trade  or  business;  capital  gains  received  by 
nonresident  aliens  present  in  the  United  States  for  183  days  or  more^^'  that  are  treated  as  income 
from  U.S.  sources  are  subject  to  gross-basis  taxation. In  contrast,  U.S-source  gains  from  the 
sale  or  exchange  of  intangibles  are  subject  to  tax  and  withholding  if  they  are  contingent  upon  the 
productivity  of  the  property  sold  and  are  not  effectively  connected  with  a  U.S.  trade  or 
business.*'*-^ 

Interest  on  bank  deposits  may  qualify  for  exemption  on  two  grounds,  depending  on  where 
the  underlying  principal  is  held  on  deposit.  Interest  paid  with  respect  to  deposits  with  domestic 
banks  and  savings  and  loan  associations,  and  certain  amounts  held  by  insurance  companies,  are 
U.S. -source  income  but  are  not  subject  to  the  U.S.  tax  when  paid  to  a  foreign  person,  unless  the 
interest  is  effectively  connected  with  a  U.S.  trade  or  business  of  the  recipient.^*'*  Interest  on 
deposits  with  foreign  branches  of  domestic  bairks  and  domestic  savings  and  loan  associations  is 
not  treated  as  U.S.-source  income  and  is  thus  exempt  from  U.S.  tax  (regardless  of  whether  the 
recipient  is  engaged  in  a  U.S.  trade  or  business).^***  Similarly,  interest  and  original  issue  discount 
on  certain  short-term  obligations  is  also  exempt  from  U.S.  tax  when  paid  to  a  foreign  person.^’^*' 
Additionally,  there  is  generally  no  information  reporting  required  with  respect  to  payments  of 
such  amounts. 

Although  FDAP  income  includes  U.S.-source  portfolio  interest,  such  interest  is 
specifically  exempt  from  the  30-percent  gross-basis  tax.  Portfolio  interest  is  any  interest 


Althougli  tcchniciilly  insurance  premiums  paid  to  a  foreign  insurer  or  reinsurer  are  FDAP  income,  they 
iire  exempt  from  withholding  under  Treas.  Reg.  sec.  1.1441-2(a)(7)  if  tlie  insurance  contract  is  subject  to  the  excise 
tax  under  section  4.171.  Treas.  Reg.  secs.  1.1441-2(bKl)(i)  and  1.1 441 -2(b)(2). 

For  puiposcs  of  this  rule,  whether  a  person  is  considered  a  resident  in  the  United  States  is  detennined 
by  application  of  the  rules  under  section  77()l(b). 

Sec.  871(a)(2).  In  addition,  certain  capital  gains  from  sales  of  U.S.  real  property  interests  are  subject  to 
tax  as  effectively  connected  income  (or  in  some  instances  as  dividend  income)  under  the  Foreign  Investment  in  Real 
Properly  Tax  Act  of  1980  (“FIRPTA”). 

Secs.  871(a)(1)(D),  88 1(a)(4). 

Secs.  871(i)(2)(A),  881(d);  Treas.  Reg.  sec.  1.1441-l(b)(4)(ii). 

Sec.  861(a)(1)(B);  Treas.  Reg.  sec.  1.1441-l(b)(4)(iii). 

Secs.  871(g)(  I  KB),  881(a)(.l);  Treas.  Reg.  sec.  1.1441-l(b)(4)(iv). 

Treas.  Reg.  sec.  1.  l461-l(c)(2)(ii)(A),  (B).  Regulations  require  a  bank  to  report  interest  if  the  rceipient 
is  a  nonresident  alien  who  resides  in  a  country  with  which  tlie  United  States  has  a  satisfaetory  exehange  of 
information  program  under  a  bilateral  agreement  and  the  deposit  is  maintained  at  an  offiee  in  tlie  United  Stales. 
Treas.  Reg.  secs.  1.6()49-4(b)f5)  and  1.6049-8.  The  IRS  publishes  lists  of  the  eountries  whose  residents  are  subject 
to  the  reporting  requirements,  and  those  countries  with  respeet  to  whieh  lire  reported  infonnation  will  be 
automatically  exchanged.  Rev.  Proc.  2017-.1 1,  available  at  https:/.''w\v'w.irs.gov/pub/irs-drop/rp-17--ll.pdf, 
supplementing  Rev.  Proc.  2014-64. 
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(including  original  issue  discount)  that  is  paid  on  an  obligation  that  is  in  registered  form  and  for 
which  the  beneficial  owner  has  provided  to  the  U.S.  withholding  agent  a  statement  certifying  that 
the  beneficial  owner  is  not  a  U.S.  person.*^**  For  obligations  issued  before  March  19,  2012, 
portfolio  interest  also  includes  interest  paid  on  an  obligation  that  is  not  in  registered  .form, 
provided  that  the  obligation  is  shown  to  be  targeted  to  foreign  investors  under  the  conditions 
sufficient  to  establish  deductibility  of  the  payment  of  such  interest.^^^  Portfolio  interest, 
however,  does  not  include  interest  received  by  a  10-percent  shareholder,^^  certain  contingent 
interest,^^'  interest  received  by  a  controlled  foreign  corporation  from  a  related  person,^^  or 
interest  received  by  a  bank  on  an  extension  of  credit  made  pursuant  to  a  loan  agreemertt  entered 
into  in  the  ordinary  course  of  its  trade  or  business.^” 

Imposition  of  gross-basis  tax  and  reporting  by  U.S.  withholding  aasuLs 

The  30-percent  tax  on  FDAP  income  is  generally  collected  by  means  of  withholding.*’^'* 
Withholding  on  FDAP  payments  to  foreign  payees  is  required  unless  the  withholding  agent,^^^ 
i.e.,  the  person  making  the  payment  to  the  foreign  person  receiving  the  income,  can  establish  that 
the  beneficial  owner  of  the  amount  is  eligible  for  an  exemption  from  withholding  or  a  reduced 
rate  of  withholding  under  an  income  tax  treaty.*’®^  The  principal  statutory  exemptions  from  the 
30-percent  tax  apply  to  interest  on  bank  deposits,  and  portfolio  interest,  described  above.^^’ 

In  many  instances,  the  income  subject  to  withholding  is  the  only  income  of  the  foreign 
recipient  that  is  subject  to  any  U.S.  tax.  No  U.S.  Federal  income  tax  return  from  the  foreign 


Sec.  871(h)(2). 

Sec.  163(f)(2)(B).  The  exception  to  the  registration  requirements  for  foreign  targeted  securities  was 
ispealed  in  2010,  effective  for  obligations  issued  two  years  after  enactment,  thus  narrowing  tlie  portfolio  interest 
exemption  for  obligations  issued  after  March  18,  2012.  See  Hiring  Incentives  to  Restore  Employment  Law  of  2010, 
Pub.  L.  No.  111-147,  sec.  502(b). 

Sec.  871(h)(3). 

Sec.  871(h)(4). 

Sec.  881(c)(.3)(C). 

Sec.  881(c)(3)(A). 

Secs.  1441,  1442. 

Withholding  agent  is  defined  broadly  to  include  any  U.S.  or  foreign  person  that  has  the  control,  receipt, 
custody,  disposal,  or  payment  of  an  item  of  income  of  a  foreign  person  subject  to  withholding.  Treas.  Reg.  sec. 

1.1 441 -7(a). 

Secs.  871,  881,  1441,  1442;  Treas.  Reg.  sec.  1.1441-l(b). 

A  reduced  rate  of  witliholding  of  14  percent  applies  to  certain  scholarships  and  fellowships  paid  to 
individuals  temporarily  present  in  tire  United  States.  Sec.  1441(b).  In  addition  to  statutory  exemptions,  tlie  30- 
percent  tax  with  respect  to  interest,  dividends  and  royalties  may  be  reduced  or  eliminated  by  a  tax  treaty  between  the 
United  States  and  the  country  in  which  tlie  recipient  of  income  otherwise  subject  to  tax  is  resident. 
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recipient  is  generally  FHRA  required  with  respect  to  the  income  from  which  tax  was  withheld,  if 
the  recipient  has  no  ECI  income  and  the  withholding  is  sufficient  to  satisfy  the  recipient’s 
liability.  Accordingly,  although  the  30-percent  gross-basis  tax  is  a  withholding  tax,  it  is  also 
generally  the  final  tax  liability  of  the  foreign  recipient  (unless  the  foreign  recipients  files  for  a 
refund). 

A  withholding  agent  that  makes  payments  of  U.S. -source  amounts  to  a  foreign  person  is 
required  to  report  and  pay  over  any  amounts  of  U.S.  tax  withheld.  The  reports  are  due  to  be  filed 
with  the  IRS  by  March  15  of  the  calendar  year  following  the  year  in  which  the  payment  is  made. 
Two  types  of  reports  are  required:  (1)  a  summary  of  the  total  U.S. -source  income  paid  and 
withholding  tax  withheld  on  foreign  persons  for  the  year  and  (2)  a  report  to  both  the  IRS  and  the 
foreign  person  of  that  person’s  U.S.-source  income  that  is  subject  to  reporting.^^*  The 
nonresident  withholding  rules  apply  broadly  to  any  financial  institution  or  other  payor,  including 
foreign  financial  institutions.®^ 

To  the  extent  that  the  withholding  agent  deducts  and  withholds  an  amount,  the  withheld 
tax  is  credited  to  the  recipient  of  the  income.™  If  the  agent  withholds  more  than  is  required,  and 
results  in  an  overpayment  of  tax,  the  excess  may  be  refunded  to  the  recipient  of  the  income  upon 
filing  of  a  timely  claim  for  refund. 

Excise  tax  on  foreign  reinsurance  premiums 

An  excise  tax  applies  to  premiums  paid  to  foreign  insurers  and  reinsurers  covering  U.S. 
risks.’®'  The  excise  tax  is  imposed  on  a  gross  basis  at  the  rate  of  one  percent  on  reinsurance  and 
life  insurance  premiums,  and  at  the  rate  of  four  percent  on  property  and  casualty  insurance 
premiums.  The  excise  tax  does  not  apply  to  premiums  that  are  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business  or  that  are  exempted  from  the  excise  tax  under  an  applicable 
income  tax  treaty.  The  excise  tax  paid  by  one  party  cannot  be  credited  if,  for  example,  the  risk  is 
reinsured  with  a  second  party  in  a  transaction  that  is  also  subject  to  the  excise  tax. 

Many  U.S.  tax  treaties  provide  an  exemption  from  the  excise  tax,  including  the  treaties 
with  Germany,  Japan,  Switzerland,  and  the  United  Kingdom.™  To  prevent  persons  from 
inappropriately  obtaining  the  benefits  of  exemption  from  the  excise  tax,  the  treaties  generally 
include  an  anti-conduit  rule.  The  most  common  anti-conduit  rule  provides  that  the  treaty 
exemption  applies  to  the  excise  tax  only  to  the  extent  that  the  risks  covered  by  the  premiums  are 


Trcas.  Reg.  see.  1.1461-l(b),  (e). 

See  Treas.  Reg.  see.  1.1441-7(a)  (definition  of  withholding  agent  includes  foreign  persons). 

Sec.  1462. 

Secs.  4.^71 -4.^74. 

Generally,  when  a  foreign  person  qualifies  for  benefits  under  such  a  treaty,  the  United  States  is  not 
pennitted  to  collect  the  insurance  premiums  excise  tax  from  that  person. 
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not  reinsured  with  a  person  not  entitled  to  the  benefits  of  the  treaty  (or  any  other  treaty  that 
provides  exemption  from  the  excise  tax)7“^ 

2.  Net-basis  taxation  of  U.S.-source  income 

The  United  States  taites  on  a  net  basis  the  income  of  foreign  persons  that  is  “effectively 
connected”  wife  fee  conduct  of  a  aade  or  business  in  the  United  States.™''  Any  gross  income 
derived  by  the  foreign,  person  feat  is  not  effectively  connected  with  the  person’s  U.S.  business  is 
not  taken  into  account  in  determining  the  rates  of  U.S.  tax  applicable  to  the  person’s  income 
from  the  business.™'^ 

U.S.  tradv  ot  .business 

A  foreign  person  is  subject  to  U.S.  tax  on  a  net  basis  if  the  person  is  engaged  in  a  U.S. 
trade  or  business.  Partners  in  a  partnership  and  beneficiaries  of  an  estate  or  trust  are  treated  as 
engaged  in  the  conduct  of  a  trade  or  business  within  the  United  States  if  the  partnership,  estate, 
or  trust  is  so  engaged.™^ 

The  question  whether  a  foreign  person  is  engaged  in  a  U.S.  trade  or  business  is  factual 
and  has  generated  much  case  law.  Basic  issues  include  whether  the  activity  constitutes  business 
rather  than  investing,  whether  sufficient  activities  in  connection  with  the  business  are  conducted 
in  the  United  States,  and  whether  the  relationship  between  the  foreign  person  and  persons 
performing  functions  in  the  United  States  in  respect  of  the  business  is  suffieiesit  to  attribute  those 
functions  to  the  foreign  person. 

The  trade  or  business  rules  differ  from  one  activity  to  another.  The  term  “trade  or 
business  within  the  United  States”  expressly  includes  the  performance  of  personal  services 
within  the  United  States.™’  If,  however,  a  nonresident  alien  individual  performs  personal 
services  for  a  foreign  employer,  and  the  individual’s  total  compensation  for  the  services  and 
period  in  the  United  States  are  minimal  ($3,000  or  less  in  total  compensation  and  90  days  or 
fewer  of  physical  presence  in  a  year),  the  individual  is  not  considered  to  be  engaged  in  a  U.S. 


In  Rev.  Rul.  2008-15,  2008-1  C.B.  633,  the  IRS  provided  guidance  to  the  effect  that  the  excise  tax  is 
imposed  separately  on  each  reinsurance  policy  covering  a  U.S.  risk.  Thus,  if  a  U.S.  insurer  or  reinsurer  reinsures  a 
U.S.  risk  with  a  foreign  reinsurer,  and  that  foreign  reinsurer  in  turn  reinsures  tlie  risk  with  a  second  foreign  reinsurer, 
the  excise  tax  applies  to  botli  the  premium  to  the  first  foreign  reinsurer  and  the  premium  to  the  second  foreign 
reinsurer.  In  addition,  if  the  first  foreign  reinsurer  is  resident  in  a  jurisdiction  with  a  tax  treaty  containing  an  excise 
tax  exemption,  the  revenue  ruling  provides  that  the  excise  tax  still  applies  to  both  payments  to  the  extent  that  the 
transaction  violates  an  anti-conduit  rule  in  the  applicable  tax  treaty.  Even  if  no  violation  of  an  anti-conduit  rule 
occurs,  imder  the  revenue  ruling,  the  excise  tax  still  applies  to  the  premiums  paid  to  the  second  foreign  reinsurer, 
unless  tire  second  foreign  reinsurer  is  itself  entitled  to  an  excise  tax  exemption. 

Secs.  871(b),  882. 

Secs.  871(b)(2),  882(a)(2). 

Sec.  875. 

Sec.  864(b). 
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trade  or  business.™*  Detailed  rules  govern  whether  trading  in  stocks  or  securities  or 
commodities  constitutes  the  conduct  of  a  U.S.  trade  or  business.™^  A  foreign  person  who  trades 
in  stock  or  securities  or  commodities  in  the  United  States  through  an  independent  agent  generally 
is  not  treated  as  engaged  in  a  U.S.  trade  or  business  if  the  foreign  person  does  not  have  an  office 
or  other  fixed  place  of  business  in  the  United  States  through  which  trades  are  carried  out.  A 
foreign  person  who  trades  stock  or  securities  or  commodities  for  the  person’s  own  account  also 
generally  is  not  considered  to  be  engaged  in  a  U.S.  business  so  long  as  the  foreign  person  is  not  a 
dealer  in  stock  or  securities  or  commodities. 

For  eligible  foreign  persons,  U.S.  bilateral  income  tax  restrict  the  application  of 

net-basis  U.S.  taxation.  Under  each  treaty,  the  United  States  is  pMtiitted  to  tax  business  profits 
only  to  the  extent  those  profits  are  attributable  to  a  U.S.  permanent  establishment  of  the  foreign 
person.  The  threshold  level  of  activities  that  constitute  a  permanent  establishment  is  generally 
higher  thaii;  &!ii;t|ireshold  level  of  activities  that  constitute  a  U.S.  trade  or  business.  For  example, 
a  permanei^i  Ss^lishment  typically  requires  the  maintenance  of  a  fixed  place  of  business  over  a 
significant  period  of  time. 

Buectivelv  connected  income 

A  foreign  person  that  is  engaged  in  the  conduct  of  a  trade  or  business  within  the  United 
States  is  subject  to  U.S.  net-basis  taxation  on  the  income  that  is  “effectively  connected”  with  the 
business.  Specific  statutory  rules  govern  whethe?,  income  is  ECI.’™ 

In  the  case  of  U.S.-source  capital  gain  and  U.S. -source  income  of  a  type  that  would  be 
subject  to  gross  basis  U.S.  taxation,  the  factors  taken  into  account  in  determining  whethca  djie 
income  is  ECI  include  whether  the  income  is  derived  from  assets  used  in  or  held  for  us$  j?s 
conduct  of  the  U.S.  trade  or  business  and  whether  the  activities  of  the  trade  or  business  Wifefe  a 
material  factor  in  the  realization  of  the  amount  (the  “asset  use”  and  “business  activities”  tests).’" 
Under  the  asset  use  and  business  activities  tests,  due  regard  is  given  to  whether  the  income,  gain, 
or  asset  was  accounted  for  through  the  U.S.  trade  or  business.  All  other  U.S.-source  income  is 
treated  as  ECI.’" 


Sec.  864(b)(1). 
Sec.  864(b)(2). 
Sec.  864(c). 
Sec.  864(c)(2). 
Sec.  864(c)(3). 
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A  foreign  person  who  is  engaged  in  a  U.S.  trade  or  business  may  have  limited  categories 
of  foreign-sosa'ce  income  that  are  considered  to  be  ECl7'^  Foreign-source  income  not  included 
in  one  of  these  categories  (described  next)  generally  is  exempt  from  U.S.  tax. 

A  foreign  person’s  income  from  foreign  sources  generally  is  considered  to  be  ECI  only  if 
the  person  has  an  office  or  other  fixed  place  of  business  within  the  United  States  to  which  the 
income  is  attributable  and  the  income  is  in  one  of  the  following  categories:  ( 1 )  rents  or  royalties 
for  the  use  of  patents,  copyrights,  secret  processes  or  formulas,  good  will,  trade-marks,  trade 
brands,  franchises,  or  other  like  intangible  properties  derived  in  the  active  conduct  of  the  trade  or 
business;  (2)  interest  or  dividends  derived  in  the  active  conduct  of  a  banking,  financing,  or 
similar  business  within  the  United  States  or  received  by  a  corporation  the  principal  business  of 
which  is  trading  in  stocks  or  securities  for  its  own  account;  or  (3)  income  derived  from  the  sale 
or  exchange  (outside  the  United  States),  through  the  U.S.  office  or  fixed  place  of  business,  of 
inventory  or  property  held  by  the  foreign  person  primarily  for  sale  to  customers  in  the  ordinary 
course  of  the  trade  or  business,  unless  the  sale  or  exchange  is  for  use,  consumption,  or 
disposition  outside  the  United  Ssstes  and  an  office  or  other  fixed  place  of  business  of  the  foreign 
person  in  a  foreign  country  paintt.4;!p)&ited  materially  in  the  sale  or  exchange. Foreign-source 
dividends,  interest,  and  royalties  are  not  treated  as  ECI  if  the  items  are  paid  by  a  foreign 
corporation  more  than  50  percent  (by  vote)  of  which  is  owned  directly,  indirectly,  or 
constructively  by  the  recipient  of  the  income.’'^ 

In  determining  whether  a  foreign  person  has  a  U.S.  office  or  other  fixed  place  of 
business,  the  office  or  other  fixed  place  of  business  of  an  agent  generally  is  disregarded.  The 
place  of  business  of  an  agent  other  than  an  independent  agent  acting  in  the  ordinary  course  of 
business  is  not  disregarded,  however,  if  the  agent  either  has  the  authority  (reipiiarly  exercised)  to 
negotiate  and  conclude  contracts  in  the  name  of  the  foreign  person  or  has  a  stock  of  merchandise 
from  which  he  regularly  fills  orders  on  behalf  of  the  foreign  person.’’^  If  a  foreign  |)^4on  has  a 
U.S.  office  or  fixed  place  of  business,  income,  gain,  deduction,  or  loss  is  not  con'Mife^ 
attributable  to  the  office  unless  the  office  was  a  material  factor  in  the  production  of* the  income, 
gain,  deduction,  or  loss  and  the  office  regularly  carries  on  activities  of  the  type  from  which  the 
income,  gain,  deduction,  or  loss  was  derived.’’^ 


This  income  is  subject  to  net-basis  U.S.  taxation  after  allowance  of  a  credit  for  any  foreign  income  tax 
imposed  on  tire  income.  See.  906. 

'''*  See.  864(e)(4)(B). 

See.  864(e)(4)(D)(i). 

See.  864(e)(5)(A). 

See.  864(e)(5)(B). 
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Special  rules  apply  in  determining  the  ECl  of  an  insurance  company.  The  foreign-source 
income  of  a  foreign  corporation  that  is  subject  to  tax  under  the  insurance  company  provisions  of 
the  Code  is  treated  as  ECI  if  the  income  is  attributable  to  its  United  States  business.^'* 

Income,  gain,  deduction,  or  loss  for  a  particular  year  generally  is  not  treated  as  ECI  if  the 
foreign  person  is  not  engaged  in  a  U.S.  trade  or  business  in  that  year.^'^  If,  however,  income  or 
gain  taken  into  account  for  a  taxable  year  is  attributable  to  the  sale  or  exchange  of  property,  the 
performance  of  services,  or  any  other  transaction  that  occurred  in  a  prior  taxable  year,  the 
determination  whether  the  income  or  gain  is  taxable  on  a  net  basis  is  made  as  if  the  income  were 
taken  into  account  in  the  earlier  year  and  without  regard  to  the  requirement  that  the  taxpayer  be 
engaged  in  a  trade  or  business  within  the  United  States  during  the  later  taxable  year.’^”  If  any 
property  ceases  to  be  used  or  held  for  use  in  connection  with  the  conduct  of  a  U.S.  trade  or 
business  and  the  property  is  disposed  of  within  10  years  after  the  cessation,  the  determination 
whether  any  income  or  gain  attributable  to  the  disposition  of  the  property  is  taxable  on  a  net 
basis  is  made  as  if  the  disposition  occurred  immediately  before  the  property  ceased  to  be  used  or 
held  for  use  in  connection  with  the  conduct  of  a  U.S.  trade  or  business  and  without  regard  to  the 
requirement  that  the  taxpayer  be  engaged  in  a  U.S.  business  during  the  taxable  year  for  which  the 
income  or  gain  is  taken  into  account.^^' 

Transportation  income  from  U.S.  sources  is  treated  as  effectively  connected  with  a 
foreign  person’s  conduct  of  a  U.S.  trade  or  business  only  if  the  foreign  person  has  a  fixed  place 
of  business  in  the  United  States  that  is  involved  in  the  earning  of  such  income  and  substantially 
all  of  such  income  of  the  foreign  person  is  attributable  to  regularly  scheduled  transportation.’^^ 

If  the  transportation  income  is  effectively  connected  with  conduct  of  a  U.S.  trade  or  business,  the 
transportation  income,  along  with  transportation  income  that  is  from  U.S.  sources  because  the 
transportation  both  begins  and  ends  in  the  United  States,  may  be  subject  to  net-basis  taxation. 
Income  from  the  international  operation  of  a  ship  or  aircraft  may  be  eligible  for  an  exemption 
under  section  883,  provided  that  the  foreign  jurisdiction  has  extended  reciprocity  for  U.S. 


Sec.  864(c)(4)(C). 
™  Sec.  864(c)(1)(B). 
’2®  Sec.  864(c)(6). 

’2'  Sec.  864(c)(7). 

’22  Sec.  887(b)(4). 
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businesses;’^^  whether  the  party  claiming  an  exemption  is  eligible  for  the  tax  relief;’^"*  and  the 
activities  that  give  rise  to  the  income  qualify  under  relevant  regulations. 

Allowance  of  deductions 


Taxable  ECI  is  computed  by  taking  into  account  deductions  associated  with  gross  ECI. 
For  this  purpose,  the  apportionment  and  allocation  of  deductions  is  addressed  in  detailed 
regulations.  The  regulations  applicable  to  deductions  other  than  interest  expense  set  forth 
general  guidelines  for  allocating  deductions  among  classes  of  income  and  apportioning 
deductions  between  ECI  and  non-ECI.  In  some  circumstances,  deductions  may  be  allocated  on 
the  basis  of  units  sold,  gross  sales  or  receipts,  costs  of  goods  sold,  profits  contributed,  expenses 
incurred,  asse,ts  used,  salaries  paid,  space  used,  time  spent,  or  gross  income  received.  More 
specific  guidoliiies  are  provided  for  the  allocation  and  apportionment  of  research  and 
experimental  expenditures,  legal  and  accounting  fees,  income  taxes,  losses  on  dispositions  of 
property,  and  net  operating  losses.  Detailed  regulations  under  section  861  address  the  allocation 
and  apportionment  of  interest  deductions.  In  general,  interest  is  allocated  and  apportioned  based 
on  assets  rather  than  income. 

3.  Special  rules 

FIRPTA 


A  foreign  person’s  gain  or  loss  from  the  disposition  of  a  U.S.  real  property  interest 
(“USRPI”)  is  treated  as  ECI  and,  therefore,  as  taxable  at  the  income  tax  rates  applicable  to  U.S. 
persons,  including  the  rates  for  net  capital  gain.  A  foreign  person  subject  to  tax  on  this  income  is 
required  to  file  a  U.S.  tax  return  under  the  normal  rules  relating  to  receipt  of  ECI.’^*  In  the  case 
of  a  foreign  corporation,  the  gain  from  the  disposition  of  a  US,RPJ  tJjay  also  be  subject  to  the 
branch  profits  tax  at  a  30-percent  rate  (or  lower  treaty  rate). 

The  payor  of  income  that  FIRPTA  treats  as  ECI  (“FIRPTA  income”)  is  generally 
required  to  withhold  U.S.  tax  from  the  payment.^^^  The  foreign  person  can  request  a  refund  with 
its  U.S.  tax  return,  if  appropriate,  based  on  that  person’s  total  ECI  and  deductions  (if  any)  for  the 
taxable  year. 


The  most  recent  compilation  of  countries  that  the  United  States  recognizes  as  providing  exemptions 
lists  countries  in  three  groups;  Twenty-seven  countries  arc  eligible  for  exemption  on  the  basis  of  a  review  of  the 
legislation  in  the  foreign  jurisdiction;  7i9  nations  exchanged  diplomatic  notes  with  the  United  States  that  grant 
exemption  to  some  extent;  and  more  than  50  nations  arc  parties  with  tlic  United  States  to  bilateral  income  tax  treaties 
that  include  a  shipping  article.  Rev.  Rul.  2008-17, 2008-1  C.B.  626,  modified  by  Ann.  2008-57,  2008-C.B.  1 192, 
2008. 


Sec.  88.5(c)  and  regulations  thereunder. 

’25  Sec.  897(a). 

’2®  Sec.  1445  and  Treasury  regulations  tliereunder. 
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Branch  profits  '  .V  -j.  ^ 

A  domestic  cor{»ra?ion  o^^ed  by  foreign  personsis  subject  to  U.S.  income  tax  on  its  net 
income.  The  earnings  d.f  tlie  domestic  corporation 'are  subjesr-t  to  a  second  tax,  this  time  at  the 
shareholder  level,  when  dividends  are  paid.  As  described  previously,  when  the  shareholders  are 
foreign,  the  second-level  tax  is  imposed  at  a  flat  rate  and  collected  by  withholding.  Unless  the 
■pdttfolio  interest  exemption  or  another  exemption  applies,  interest  payments  made  by  a  domestic 
i^^yoration  to  foreign  creditors  are  likewise  subject  to  U.S.  tax.  To  approximate  these  second- 
level  withholding  taxes  imposed  on  payments  made  by  domestic  subsidiaries  to  their  foreign 
parent  corporations,  the  United  States  taxes  a  foreign  corporation  that  is  engaged  in  a  U.S.  trade 
01  business  through  a  U.S.  branch  on  amounts  of  U.S.  earnings  and  profits  that  are  shifted  out  of, 
Or  amounts  of  interest  that  are  deducted  by,  the  U.S.  branch  of  the  foreign  corporation.  These 
branch  taxes  may  be  reduced  or  eliminated  under  an  applicable  income  tax  treaty.’^’ 

Under  the  branch  profits  tax,  the  United  States  imposes  a  tax  of  30  percent  on  a  foreign 
corporation’s  “dividend  equivalent  amount.”^^*  The  dividend  equivalent  amount  generally  is  the 
earnings  and  profits  of  a  U.S.  branch  of  a  foreign  corporation  attributable  to  its  ECI.’^^  Limited 
categories  of  earnings  and  profits  attributable  to  a  foreign  corporation’s  ECI  are  excluded  in 
calculating  the  dividend  equivalent  amount.’-^” 

In  arriving  at  the  dividend  equivalent  amount,  a  branch’s  effectively  connected  earnings 
and  profits  are  adjusted  to  reflect  changes  in  a  branch’s  U.S.  net  equity  (that  is,  the  excess  of  the 
branch’s  assets  over  its  liabilities,  taking  into  account  only  amounts  treated  as  connected  with  its 
U.S.  trade  or  business).’^’  The  first  adjustment  reduces  the  dividend  equivalent  amount  to  the 
extent  the  branch’s  earnings  are  reinvested  in  trade  or  business  assets  in  the  United  States  (or 
reduce  U.S.  trade  or  business  liabilities).  The  second  adjustment  increases  the  dividend 
equivalent  amount  to  the  extent  prior  reinvested  earnings  are  considered  remitted  to  the  home 
office  of  the  foreign  corporation. 

Interest  paid  by  a  U.S.  trade  or  business  of  a  foreign  corporation  generally  is  treated  as  if 
paid  by  a  domestic  corporation  and  therefore  is  subject  to  U.S.  30-percent  withholding  tax  (if  the 
interest  is  paid  to  a  foreign  person  and  a  Code  or  treaty  exemption  or  reduction  would  not  be 
available  if  the  interest  were  actually  paid  by  a  domestic  corporation).^^^  Certain  “excess 
interest”  of  a  U.S.  trade  or  business  of  a  foreign  corporation  is  treated  as  if  paid  by  a  U.S. 


See  Treas.  Reg.  sec.  1.884- 1(g),  -5. 

’2*  Sec.  884(a). 

Sec.  884(b). 

See  sec.  884(d)(2)  (excluding,  for  example,  earnings  and  profits  attributable  to  gain  from  the  sale  of 
domestic  corporation  stock  that  constitutes  a  U.S.  real  property  interest  described  in  section  897. 

Sec.  884(b). 

Sec.  884(0(1)(A). 
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corporation  to  a  foreign  parent  and,  therefore,  is  subject  to  U.S.  30-percent  withholding  tax7^^ 
For  this  purpose,  excess  interest  is  the  excess  of  the  mterest  expense  of  the  foreign  corporation 
apportioned  to  the  U.S.  trade  or  business  over  th&^^^nt  of  interest  paid  by  the  trade  or 
business.  ' 

Eaminas  strippina 

Taxpayers  are  limited  in  their  ability  to  reduce  the  U.S.  tax  on  the  income  derived  from 
their  U.S.  operations  through  certain  earnings  stripping  transactions  that  involve  interest 
payments.  If  the  payor’s  debt-to-equity  ratio  exceeds  1 .5  to  1  (a  debt-to-equity  ratio  of  1 .5  to  1 
or  less  is  considered  a  “safe  harbor”),  a  deduction  for  disqualified  interest  paid  or  accrued  by  the 
payor  in  a  taxable  year  is  generally  disallowed  to  the  extent  of  the  payor’s  excess  interest 
expense.’-^'*  Disqualified  interest  includes  interest  paid  or  accrued  to  related  parties  when  no 
Federal  income  tax  is  imposed  with  respect  to  such  interest;’-^^  to  unrelated  parties  in  certain 
instances  in  which  a  related  party  guarantees  the  debt  (“guaranteed  debt”);  or  to  a  REIT  by  a 
taxable  REIT  subsidiary  of  that  REIT.  Excess  interest  expense  is  the  amount  by  which  the 
payor’s  net  interest  expense  (that  is,  the  excess  of  interest  paid  or  accrued  over  interest  income) 
exceeds  50  percent  of  its  adjusted  taxable  income  (generally  taxable  income  computed  without 
regard  to  deductions  for  net  interest  expense,  net  operating  losses,  domestic  production  activities 
under  section  199,  depreciation,  amq^v^tfon,  and  depletion).  Interest  amounts  disallowed  under 
these  rules  can  be  carried  forward  in^ll^titely  and  are  allowed  as  a  deduction  to  the  extent  of 
excess  limitation  in  a  subsequent  tax  In  addition,  any  excess  limitation  (that  is,  the  excess, 
if  any,  of  50  percent  of  the  adjusted  taxable  income  of  the  payor  over  the  payor’s  net  interest 
expense)  can  be  carried  forward  three  years. 


Sec.  884(0(1)(B). 

Sec.  163(j). 

’’’  If  a  tax  treaty  reduces  the  rate  of  tax  on  interest  paid  or  accrued  by  the  taxpayer,  the  interest  is  treated  as 
interest  on  which  no  Federal  income  tax  is  imposed  to  the  extent  of  the  same  proportion  of  such  interest  as  the  rate 
of  tax  imposed  without  regard  to  the  treaty,  reduced  by  the  rate  of  tax  imposed  under  the  treaty,  bears  to  the  rate  of 
tax  imposed  without  regard  to  the  treaty.  Sec.  16.3(j)(5)(B). 
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D.  U.S.  Tax  Rules  Applicable  to  Foreign  Activities  of  U.S.  Persons  (Outbound) 

1.  In  general 

In  general,  income  earned  directly  by  a  U.S.  person  from  the  conduct  of  a  foreign 
business  is  taxed  on  a  current  basis,'^^  but  income  earned  indirectly  from  a  separate  legal  entity 
operating  the  foreign  business  is  not.  Instead,  active  foreign  business  income  earned  by  a  U.S. 
person  indirectly  through  an  interest  in  a  foreiga  corporation  generally  is  not  subject  to  U.S.  tax 
until  the  income  is  distributed  as  a  dividend  to  the  U.S.  person.  Certain  anti-deferral  regimes 
may  cause  the  U.S.  owner  to  be  taxed  on  a  current  basis  in  the  United  Stales  on  certain  categories 
of  passive  or  highly  mobile  income  earned  by  the  foreign  corporation  regardless  of  whether  the 
income  has  been  distributed  as  a  dividend  to  tlie  U.S.  Owner.  The  main  anti-deferral  regimes  that 
provide  such  exceptions  are  the  controlled  foreign  corporation  (“CFC”)  rules  of  subpart  and 
the  passive  foreign  investment  company  (“PFIC”)  rules.’-^*  A  foreign  tax  credit  generally  is 
available  to  offset,  in  whole  or  in  part,  the  U.S.  tax  owed  on  foreign-source  income,  whether  the 
income  is  earned  directly  by  the  domestic  corporation,  repatriated  as  an  actual  dividend,  or 
included  in  the  domestic  parent  corporation’s  income  under  one  of  the  anti-deferral  regimes. 

2.  Anti-deferral  regimes 
Subpart  F 

Subpart  F,’'*°  applicable  to  CFCs  and  their  shareholders,  is  the  main  anti-deferral  regime 
of  relevance  to  a  U.S. -based  multinational  corporate  group.  A  CFC  generally  is  defined  as  any 
foreign  corporation  if  U.S.  persons  own  (directly,  indirectly,  or  constructively)  more  than  50 
percent  of  the  corporation’s  stock  (measured  by  vote  or  value),  taking  into  account  only  those 
U.S.  persons  that  are  within  the  meaning  of  the  term  “United  States  shareholder,”  which  refers 
only  to  those  U.S.  persons  who  own  at  least  10  percent  of  the  stock  (measured  by  vote  only).’'*' 

Subpart  F  income 

Under  the  subpart  F  rules,  the  United  States  generally  taxes  the  10-percent  U.S. 
shareholders  of  a  CFC  on  their  pro  rata  shares  of  certain  income  of  the  CFC  (referred  to  as 


A  U.S.  citizen  or  resident  living  abroad  may  be  eligible  to  exclude  from  U.S.  taxable  income  certain 
foreign  etimed  ineome  and  foreign  housing  eosts  under  section  911.  For  a  description  of  this  exclusion,  see  Preseni 
Law  and  Issues  in  U.S.  Taxation  of  Cross-Border  Income  (JCX-42-1 1),  September  6,  201 1,  p.  52. 

Sees.  951-964. 

Sees.  1291-1298. 

Sees.  901,  902, 960,  1293(f). 

Sees.  951-964. 

Sees.  951(b),  957,  958.  The  tenn  “United  States  shareholder”  is  used  interchangeably  herein  with  “U.S. 
shareholder.” 
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“subpart  F  income”),  without  regard  to  whether  the  income  is  distributed  to  the  shareholders.’"*^ 
In  effect,  the  United  States  treats  the  10-percent  U.S.  shareholders  of  a  CFC  as  having  received  a 
current  distribution  of  the  corporation’s  subpart  F  income.  With  exceptions  described  below, 
subpart  F  income  generally  includes  passive  income  and  other  income  that  is  readily  movable 
from  one  taxing  jurisdiction  to  another.  Subpart  F  income  consists  of  foreign  base  company 
income,’"*^  insurance  income,’"*"*  and  certain  income  relating  to  international  boycotts  and  other 
violations  of  public  policy.’"*^ 

Foreign  base  company  income  consists  of  foreign  personal  holding  company  income, 
which  includes  passive  income  such  as  dividends,  interest,  rents,  and  royalties,  and  a  number  of 
categories  of  income  from  business  operations,  including  foreign  base  company  sales  income, 
foreign  base  company  services  income,  and  foreign  base  company  oil-related  income.’"*^ 

Insurance  income  subject  lo;current  inclusion  under  the  subpart  F  rules  includes  any 
income  of  a  CFC  attrib^'b.leicrl^^ssuing  or  reinsuring  of  any  insurance  or  annuity  contract  in 
connection  with  risks  country  other  than  the  CFC’s  country  of  organization. 

Subpart  F  insurance  incssmeslscf  includes  income  attributable  to  an  insurance  contract  in 
connection  with  risks  located  within  the  CFC’s  country  of  organization  as  the  result  of  an 
arrangement  under  which  another  corporation  receives  a  substantially  equal  amount  of 
consideration  for  insurance  of  other  country  risks.  Finally,  special  rules  apply  under  subpart  F 
with  respect  to  related  person  insurance  income’"*’  in  order  to  address  captive  insurance 
companies.’"***  Under  these  rules,  the  threshold  for  determining  control  is  reduced  to  25  percent, 
and  any  level  of  stock  ownership  by  a  U.S.  person  in  such  corporation  is  sufficient  for  the  person 
to  be  treated  as  a  U.S.  shareholder. 

Investments  in  U.S.  property 

The  10-percent  U.S.  shareholders  of  a  CFC  also  are  required  to  include  currently  in 
income  for  U.S.  tax  purposes  their  pro  rata  shares  of  the  corporation’s  untaxed  earnings  invested 


Sec.  951(a). 

Sec.  954. 

Sec.  95.1. 

Sec.  952(a)(.l)-(5). 

Sec.  954. 

Sec.  95.1(c).  Related  person  insurance  income  is  defined  for  this  purpose  to  meaji  asiy  insuratec-  mcon?s;| 
attributable  to  a  policy  of  insurance  or  reinsurance  with  respect  to  which  the  primary  insured  is  either  a  U.S.  , 
shareholder  (witbisj  the  meaning  of  the  provisioa)  in  the  foreign  corporation  receiving  the  income  or  a  pefsoB  related  . 
to  such  a  sharslidder. 

Joint  Committee  on  Taxation,  General  Explanation  of  the  Tax  Reform  Act  of 1986  (JCS- 10-87), 

1987,  p.  968.  j  .  , 
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in  certain  items  of  U.S.  property.’'*^  This  U.S.  property  generally  includes  tangible  property 
located  in  the  United  States,  stock  of  a  U.S.  corporation,  an  obligation  of  a  U.S.  person,  and 
certain  intangible  assets,  such  as  patents  and  copyrights,  acquired  or  developed  by  the  CFC  for 
use  in  the  United  States.’^®  There  are  specific  exceptions  to  the  general  definition  of  U.S. 
property,  including  for  bank  deposits,  certain  export  property,  and  certain  trade  or  business 
obligations.’^*  The  inclusion  rule  for  investment  of  earnings  in  U.S.  property  is  intended  to 
prevent  taxpayers  from  avoiding  U.S.  tax  on  dividend  repatriations  by  repatriating  CFC  earnings 
through  non-dividend  payments,  such  as  loans  to  U.S.  persons. 

Subpart  F  exceptions 

Several  exceptions  to  the  broad  definition  of  subpart  F  income  permit  continued  deferral 
for  income  from  certain  transactions,  dividends,  interest  and  certain  rents  and  royalties  received 
by  a  CFC  from  a  related  corporation  organized  and  operating  in  the  same  foreign  country  in 
which  the  CFC  is  organized.’^’  The  same-country  exception  is  not  available  to  the  extent  that 
the  payments  reduce  the  subpart  F  income  of  the  payor.  A  second  exception  from  foreign  base 
company  income  and  insurance  income  is  available  for  any  item  of  income  received  by  a  CFC  if 
the  taxpayer  establishes  that  the  income  was  subject  to  an  effective  foreign  income  tax  rate 
greater  than  90  percent  of  the  maximum  U.S.  corporate  income  tax  rate  (that  is,  more  than  90 
percent  of  35  percent,  or  31.5  percent).’” 

A  provision  colloquially  referred  to  as  the  “CFC  look-through”  rule  excludes  from 
foreign  perSOhaUioMiXig  cofrfpgffiy  income  dividends,  interest,  rents,  and  royalties  received  or 
accrued  by  one  CFC  a  related.  CFC  (with  relation  based  on  control)  to  the  extent 
attributable  of  profjerly  aUocab.1e.  to  non-subpart-F  income  of  the  payor.’”  The  look-through  rule 
applies  to  taxabk  years  pf  foreign  corporations  beginning  before  January  1, 2020,  and  to  taxable 
years  of  U,S.  sbarelsoldeiB  with  or  within  which  such  taxable  years  of  foreign  corporations 
end.’” 


Sees.  95 1(a)(1)(B),  956. 

See.  956(e)(1). 

’5'  See.  956(e)(2). 

See.  954(e)(.^). 

See.  954(b)(4). 

See.  954(e)(6). 

See  seetion  144  of  tlie  Proteeting  Amerieans  from  Tax  Hikes  Act  of  2015  (Division  Q  of  Pub.  L.  No. 
114-113),  H.R.  2029  [“the  PATH  Act  of  2015”J,  which  extended  section  954(c)(6)  for  five  years.  Congress  has 
previously  extended  tlie  application  of  section  954(c)(6)  several  times,  most  recently  in  the  Tax  Increase  Prevention 
Act  of  2014,  Pub.  L.  No.  1 13-295;  Pub.  L.  No.  107-147,  sec.  614,  2002;  Pub.  L.  No.  106-170,  sec.  503,  1999;  Pub. 
L.  No.  105-277,  1998. 
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There  is  also  an  exclusion  from  subpart  F  income  for  certain  mcome  of  a  CFC  that  is 
derived  in  the  active  conduct  of  banking  or  financing  business  (“active  ftnanciag  iricome”), 
which  applies  to  all  taxable  years  of  the  foreign  corporation  begirmirig  after  December  31,2014, 
and  for  taxable  years  of  the  shareholders  that  end  during  or  within  such  taxable  years  of  the 
corporation.’^®  With  respect  to  income  derived  in  the  active  conduct  of  a  banking,  financing,  or 
similar  business,  a  CFC  is  required  to  be  predominantly  engaged  in  such  business  and  to  conduct 
substantial  activity  with  respect  to  such  business  in  order  to  qualify  for  the  active  financing 
exceptions.  In  addition,  certain  nexus  requirements  apply,  which  provide  that  income  derived  by 
a  CFC  or  a  qualified  business  unit  (“QBU”)  of  a  CFC  from  transactions  with  customers  is 
eligible  for  the  exceptions  if,  among  other  things,  substantially  all  of  the  activities  in  connection 
with  such  transactions  are  conducted  directly  by  the  CFC  or  QBU  in  its  home  country,  and  such 
income  is  treated  as  earned  by  the  CFC  or  QBU  in  its  home  country  for  purposes  of  such 
country’s  tax  laws.  Moreover,  the  exceptions  apply  to  income  derived  from  certain  cross  border 
transactions,  provided  that  certain  requirements  are  met. 

In  the  case  of  a  securities  dealer,  an  exception  from  foreign  personal  holding  company 
income  applies  to  any  interest  or  dividend  (or  certain  equivalent  amounts)  from  any  transaction, 
including  a  hedging  transaction  or  a  transaction  consisting  of  a  deposit  of  collateral  or  margin, 
entered  into  in  the  ordinary  course  of  the  dealer’s  hade  or  business  as  a  dealer  in  securities 
within  the  meaning  of  section  475.’^’  In  the  case  of  a  QBU  of  the  dealer,  the  income  is  required 
to  be  attributable  to  activities  of  the  QBU  in  the  country  of  incorporation,  or  to  a  QBU  in  the 
country  in  which  the  QBU  both  maintains  its  principal  office  and  conducts  substantial  business 
activity.  A  coordination  rule  provides  that,  for  securities  dealers,  this  exception  generally  takes 
precedence  over  the  exception  for  active  financing  income. 

Income  is  treated  as  active  financing  income  only  if,  among  other  requirements,  it  is 
derived  by  a  CFC  or  by  a  QBU  of  that  CFC.  Certain  activities  conducted  by  persons  related  to 
the  CFC  or  its  QBU  are  treated  as  conducted  directly  by  the  CFC  or  QBU.’**  An  activity 
qualifies  under  this  rule  if  the  activity  is  performed  by  employees  of  the  related  person  and  if  the 
related  person  is  an  eligible  CFC,  the  home  country  of  which  is  the  same  as  the  home  country  of 
the  related  CFC  or  QBU;  the  activity  is  performed  in  the  home  country  of  the  related  person;  and 
the  related  person  receives  arm’s-length  compensation  that  is  treated  as  earned  in  the  home 
country.  Income  from  an  activity  qualifying  under  this  rule  is  excluded  from  subpart  F  income 
so  long  as  the  other  active  financing  requirements  are  satisfied. 

Certain  income  of  a  qualifying  branch  of  a  qualifying  insurance  company  with  respect  to 
risks  located  within  the  home  country  of  the  branch  or  within  the  CFC’s  country  of  creation  or 
organization  are  also  excepted  from  foreign  pi^^nal  holding  company  income,  provided  that 
certain  requirements  are  met.  Further,  addJtt0Mil  exceptions  from  insurance  income  and  from 


Sec.  954(h).  See  section  128  of  the  PATH  Act  of  2015,  which  made  the  active  financing  exception 

pemianent. 

Sec.  954(c)(2)(C). 

Sec.  954(h)(3)(E). 
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foreign  personal  holding  company  income  apply  for  certain  income  of  certain  CFCs  or  branches 
with  respect  to  risks  located  in  a  country  other  than  the  United  States,  provided  that  the 
requirements  for  these  exceptions,  including  reserve  requirements,  are  met.’^® 

Exclusion  of  previously  taxed  earnings  and  profits 

A  10-percent  U.S.  shareholder  of  a  CFC  may  exclude  from  its  income  actual  distributions 
of  earnings  and  profits  from  the  CFC  that  were  previously  included  in  the  10-percent  U.S. 
shareholder’s  income  under  subpart  F.’^°  Any  income  inclusion  (under  section  956)  resulting 
from  investmeiite  in  U.S.  property  may  also  be  excluded  from  the  10-percent  U.S.  shareholder’s 
income  when  such  earnings  are  ultimately  distributed.’^’  Ordering  rules  provide  that 
distributions  from  a  CFC  are  treated  as  coming  first  out  of  earnings  and  profits  of  the  CFC  that 
have  been  previously  taxed  under  subpart  F,  then  out  of  other  earnings  and  profits.’^’ 

Basis  adjustments 

In  general,  a  10-percent  U.S.  shareholder  of  a  CFC  receives  a  basis  increase  with  respect 
to  its  stock  in  the  CFC  equal  to  the  amount  of  the  CFC’s  earnings  that  are  included  in  the 
10-percent  U.S.  shareholder’s  income  under  subpart  F.’^”  Similarly,  a  10-percent  U.S. 
shareholder  of  a  CFC  generally  reduces  its  basis  in  the  CFC’s  stock  in  an  amount  equal  to  any 
distributions  that  the  10-percent  U.S.  shareholder  receives  from  the  CFC  that  are  excluded  from 
its  income  as  previously  taxed  under  subpart  F.’^‘* 

Passive  foreign  investment  compames 

The  Tax  Reform  Act  of  1986’*’^  established  the  PFIC  anti-deferral  regime.  A  PFIC  is 
generally  defined  as  any  foreign  corporation  if  75  percent  or  more  of  its  gross  income  for  the 
taxable  year  consists  of  passive  income,  or  50  percent  or  more  of  its  assets  consists  of  assets  that 


Subject  to  approval  by  the  IRS,  a  taxpayer  may  establish  that  the  reserve  of  a  life  insurance  company 
for  life  insurance  and  annuity  contracts  is  the  amoimt  taken  into  account  in  determining  the  foreign  statement  reserve 
for  the  contract  (reduced  by  catastrophe,  cqeiaSizatiOH^  or  tfeficicncy  reserve  or  any  similar  reserve).  IRS  approval  is 
to  be  based  on  whetlier  tlie  metliod,  the  intensa  rats,  the  mortality  and  morbidity  assumptions,  and  any  other  factors 
taken  into  account  in  detemiining  foreign  statement  reserves  (taken  together  or  separately)  provide  an  appropriate 
metuis  of  measuring  income  for  Federal  income  tax  piirpcses. 

Sec.  959(a)(1). 

Sec.  959(a)(2). 

Sec.  959(c). 

Sec.  961(a). 

Sec.  961(b). 

Pub.  L.  No.  99-514. 
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produce,  or  are  held  for  the  production  of,  passive  income/^  Alternative  sets  of  income 
inclusion  rules  apply  to  U.S.  persons  that  are  shareliOldeis.  in  a  PFIC,  regardless  of  their 
percentage  ownership  in  the  company.  One  set  of  rules  applies  to  PFICs  that  are  qualified 
electing  funds,  uoider  which  electing  U.S.  shareholders  currently  include  in  gross  income  their 
respective  shares  company’s  earnings,  with  a  separate  election  to  defer  payment  of  tax, 
subject  to  an  inters^ t  cltarge,  on  income  not  currently  received.’^’  A  second  set  of  rules  applies 
to  PFICs  that  are  not  qualified  electing  funds,  under  which  U.S.  shareholders  pay  tax  on  certain 
income  or  gain  realized  through  the  company,  plus  an  interest  charge  that  is  attributable  to  the 
value  of  deferral.^^®  A  third  set  of  rules  applies  to  PFIC  stock  that  is  marketable,  under  which 
electing  U.S.  shareholders  currently  take  into  account  as  income  (or  loss)  the  difference  between 
the  fair  market  value  of  the  stock  as  of  the  close  of  the  taxable  year  and  their  adjusted  basis  in 
such  stock  (subject  to  certain  limitations),  often  referred  to  as  “marking  to  market.”’^^ 

Under  the  PFIC  regime,  passive  income  is  any  income  which  is  of  a  kind  that  would  be 
foreign  personal  holding  company  income,  including  dividends,  interest,  royalties,  rents,  and 
certain  gains  on  the  sale  or  exchange  of  property,  commodities,  or  foreign  currency.  However, 
among  other  exceptions,  passive  income  does  not  include  any  income  derived  in  the  active 
conduct  of  an  insurance  business  by  a  corporation  that  is  predominantly  engaged  in  an  insurance 
business  and  that  would  be  subject  to  tax  under  subchapter  L  if  it  were  a  domestic  corporation.’™ 
In  applying  the  insurance  exception,  the  IRS  analyzes  whether  risks  assumed  under  contracts 
issued  by  a  foreign  company  organized  as  an  insurer  are  truly  insurance  risks,  whether  the  risks 
are  limited  under  the  terms  of  the  contracts,  and  the  status  of  the  company  as  an  insurance 
company.™' 

Other  anti-deferral  rules 


The  subpart  F  and  PFIC  rules  are  not  the  only  anti-deferral  regimes.  Other  rules  that 
impose  current  U.S.  taxation  on  income  earned  through  corporations  include  the  accumulated 
earnings  tax  rules’™  and  the  personal  holding  company  nftes. 

Rules  for  coordination  among  the  anti-deferral  regi^ifes  are  provided  to  prevent  U.S. 
persons  from  being  subject  to  U.S.  tax  on  the  same  item  of  income  under  multiple  regimes.  For 


Sec.  1297. 

Secs.  1293-1295. 

Sec.  1291. 

Sec.  1296. 

See.  1297(b)(2)(B). 

Notice  2003-34,  2003-C.B.  1  990,  June  9,  2003.  See  also.  Prop.  Treas.  Reg.  sec.  1 .1297-4,  26  CFR  Part 
1 ,  REG- 108214-15,  April  24, 2015. 

Secs.  531-537. 
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example,  a  coqjoration  generally  is  not  treated  as  a  PFIC  with  respect  to  a  particular  shareholder 
if  the  corporation  is  also  a  CFC  and  the  shareholder  is  a  10-percent  U.S.  shareholder.  Thus, 
subpart  F  is  allowed  to  trump  the  PFIC  rules. 

3.  Foreign  tax  credit 

Subject  to  certain  limitations,  U.S.  citizens,  resident  imihi'Mtials,  and  domestic 
corporations  are  allowed  to  claim  credit  for  foreign  income  ta^^lsiey  pay.  A  domestic 
corporation  that  owns  at  least  10  percent  of  the  voting  stock  of  a  foreign  corporation  is  allowed  a 
“deemed-paid”  credit  for  foreign  income  taxes  paid  by  the  foreign  corporation  that  the  domestic 
corporation  is  deemed  to  have  paid  when  the  related  income  is  distributed  as  a  dividend  or  is 
included  in  the  domestic  corporation’s  income  under  the  anti-deferral  rules. 

The  foreign  tax  credit  generally  is  limited  to  a  taxpayer’s  U.S.  tax  liability  on  its  foreign- 
source  taxable  income  (as  determined  under  U.S.  tax  accounting  principles).  This  limit  is 
intended  to  ensure  that  the  credit  serves  its  purpose  of  mitigating  double  taxation  of  foreign- 
source  income  without  offsetting  U.S.  tax  on  U.S. -source  income.’^'*  The  limit  is  computed  by 
multiplying  a  taxpayer’s  total  U.S.  tax  liability  for  the  year  by  the  ratio  of  the  taxpayer’s  foreign- 
source  taxable  income  for  the  year  to  the  taxpayer’s  total  taxable  income  for  the  year.  If  the  total 
amount  of  foreign  income  taxes  paid  and  deemed  paid  for  the  year  exceeds  the  taxpayer’s 
foreign  tax  credit  limitation  for  the  year,  the  taxpayer  may  carry  back  the  excess  foreign  taxes  to 
the  previous  year  or  carry  forward  the  excess  taxes  to  one  of  the  succeeding  10  years. 

The  computation  of  the  foreign  tax  credit  limitation  requires  a  taxpayer  to  determine  the 
amount  of  its  taxable  income  from  foreign  sources  in  each  limitation  category  (described  below) 
by  allocating  and  apportioning  deductions  between  U.S. -source  gross  income,  on  the  one  hand, 
and  foreign-source  gross  income  in  each  limitation  category,  on  the  other.  In  general,  deductions 
are  allocated  and  apportioned  to  the  gross  income  to  which  the  deductions  factually  relate.’’^ 
However,  subject  to  certain  exceptions,  deductions  for  interest  expense  and  research  and 
experimental  expenses  are  apportioned  based  on  taxpayer  ratios.’’^  In  the  case  of  interest 
expense,  this  ratio  is  the  ratio  of  the  corporation’s  foreign  or  domestic  (as  applicable)  assets  to  its 
worldwide  assets.  In  the  case  of  research  and  experimental  expenses,  the  apportionment  ratio  is 
based  on  either  sales  or  gross  income.  All  members  of  an  affiliated  group  of  corporations 


Secs.  901,  902, 960,  1291(g). 

Secs.  901,904. 

Sec.  904(c). 

Treas.  Reg.  sec.  1.861-8(b),  Temp.  Treas.  Reg.  sec.  1.861-8T(c). 
Temp.  Treas.  Reg.  sec.  1.861-9T,  Treas.  Reg.  sec.  1.861-17. 


UST  001602 


213 


TREAS-1 7-0313-1-000623 


generally  are  treated  as  a  single  corporation  for  purposes  of  determining  the  apportionment 
ratios.’’* 

The  term  “affiliated  group”  is  determined  generally  by  reference  to  the  rules  for 
determining  whether  corporations  are  eligible  to  file  consolidated  returns.”®  These  rules  exclude 
foreign  corporations  from  an  affiliated  group.’*”  Interest  expense  allocation  rules  permitting  a 
U.S.  affiliated  group  to  apportion  the  interest  expense  of  the  members  of  the  U.S.  affiliated  group 
on  a  worldwide-group  basis  were  modified  in  2004,  and  initially  effective  for  taxable  years 
beginning  after  December  3 1 , 2008.’*'  The  effective  date  of  the  modified  rules  has  been  delayed 
to  January  1 ,  202 1  .’*’  A  result  of  this  rule  is  that  interest  expense  of  foreign  members  of  a  U.S. 
affiliated  group  is  taken  into  account  in  determining  whether  a  portion  of  the  interest  expense  of 
the  domestic  members  of  the  group  must  be  allocated  to  foreign-source  income.  An  allocation  to 
foreign-source  income  generally  is  required  only  if,  in  broad  terms,  the  domestic  members  of  the 
group  are  more  highly  leveraged  than  is  the  entire  worldwide  group.  The  new  rules  are  generally 
expected  to  reduce  the  amount  of  the  U.S.  group’s  interest  expense  that  is  allocated  to  foreign- 
source  income. 

The  foreign  tax  credit  limitation  is  applied  separately  to  passive  category  income  and  to 
general  category  income.’**  Passive  category  income  includes  passive  income,  such  as  portfolio 
interest  and  dividend  income,  and  certain  specified  types  of  income.  All  other  income  is  in  the 
general  category.  Passive  income  is  treated  as  general  category  income  if  it  is  earned  by  a 
qualifying  financial  services  entity.  Passive  income  is  also  treated  as  general  category  income  if 
it  is  highly  taxed  (that  is,  if  the  foreign  tax  rate  is  determined  to  exceed  the  highest  rate  of  tax 
specified  in  Code  section  1  or  1 1,  as  applicable).  Dividends  (and  subpart  F  inclusions),  interest, 
rents,  and  royalties  received  by  a  10-percent  U.S.  shareholder  from  a  CFC  are  assigned  to  a 
separate  limitation  category  by  reference  to  the  category  of  income  out  of  which  the  dividends  or 


See.  864(e)(1),  (6);  Temp.  Treas.  Reg.  see.  1.861-14T(e)(2). 

Sees.  864(e)(5),  1504. 

See.  1504(b)(-^). 

See.  864(0;  “Anieriean  Jobs  Creation  Aet  of  2004”  (“AJCA”),  Pub.  L.  108-.357,  sec.  401(a). 

Hiring  Incentives  to  Restore  Employment  Act,  Pub.  L.  No.  111-147,  sec.  551(a). 

Sec.  904(d).  AJCA  generally  reduced  the  number  of  income  categories  from  nine  to  two,  effective  for 
tax  years  beginning  in  2006.  Before  AJCA,  the  foreign  tax  credit  limitation  was  applied  separately  to  the  following 
categories  of  income:  (1)  passive  income,  (2)  high  witliholding  tax  interest,  (3)  financial  services  income,  (4) 
shipping  income,  (5)  certain  dividends  received  from  noncontrolled  section  902  foreign  corporations  (also  known  as 
“10/50  companies”),  (6)  certain  dividends  from  a  domestic  international  sales  corporation  or  fomier  domestic 
international  sales  corporation,  (7)  taxable  income  attributable  to  certain  foreign  trade  income,  (8)  certain 
distributions  from  a  foreign  sales  corporation  or  fonner  foreign  sales  coiporation,  and  (9)  any  other  income  not 
described  in  items  (1)  tlirough  (8)  (so-called  “general  basket”  income).  A  number  of  otlier  provisions  of  the  Code, 
including  several  enacted  in  2010  as  part  of  Pub.  L.  No.  1 1 1-226,  create  additional  separate  categories  in  specific 
circumstances  or  limit  the  availability  of  tlie  foreign  tax  credit  in  other  ways.  See,  e.g.,  secs.  865(li),  901(j), 
904(d)(6),  904(h)(10). 
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other  payments  were  made.’^'*  Dividends  received  by  a  10-percent  corporate  shareholder  of  a 
foreign  corporation  that  is  not  a  CFC  are  also  categorized  on  a  look-through  basis.’*^ 

Special  rules  apply  to  the  allocation  of  income  and  losses  from  foreign  and  U.S.  sources 
within  each  category  of  income.’**’  Foreign  losses  from  one  category  will  first  be  used  to  offset 
income  from  foreign  sources  of  other  categories.  If  there  remains  an  overall  foreign  loss,  it  will 
be  deducted  against  income  sources.  The  same  principle  applies  to  losses  from  U.S. 

sources.  In  subsequent  years,  |^;|d^ses  that  were  deducted  against  another  category  or  source  of 
income  will  be  recaptured.  That  ls,  an  equal  amount  of  income  from  the  same  category  or  source 
that  generated  a  loss  in  the  prior  year  will  be  recharacterized  as  income  from  the  other  category 
or  source  against  which  the  loss  was  deducted.  Up  to  50  percent  of  income  from  one  source  in 
any  subsequent  year  will  be  recharacterized  as  income  from  the  other  source,  whereas  foreign- 
source  income  in  a  particular  category  can  be  fully  recharacterized  as  income  in  another  category 
until  the  losses  from  prior  years  are  fully  recaptured.’*’ 

In  addition  to  the  foreign  tax  credit  limitation  just  described,  a  taxpayer’s  ability  to  claim 
a  foreign  tax  credit  may  be  further  limited  by  a  matching  rtile  that  prevents  the  separation  of 
creditable  foreign  taxes  from  the  associated  foreign  income.  Under  this  rule,  a  foreign  tax 
generally  is  not  taken  into  account  for  U.S.  tax  purposes,  and  thus  no  foreign  tax  credit  is 
available  with  respect  to  that  foreign  tax,  until  the  taxable  year  in  which  the  r«l^ed  income  is 
taken  into  account  for  U.S.  tax  purposes.’** 

4.  Special  rules 

Dual  consolidated  loss  rules 


Under  the  rules  applicable  to  corporations  filing  consolidated  returns,  a  dual  consolidated 
loss  (“DCL”)  is  any  net  operating  loss  of  a  domestic  corporation  if  the  corporation  is  subject  to 
an  income  tax  of  a  foreign  country  without  regard  to  whether  such  income  is  from  sources  in  or 
outside  of  such  foreign  country,  or  if  the  corporation  is  subject  to  such  a  tax  on  a  residence  basis 
(a  “dual  resident  corporation”).’*^  A  DCL  generally  cannot  be  used  to  reduce  the  taxable  income 
of  any  member  of  the  corporation’s  affiliated  group.  Losses  of  a  separate  unit  of  a  domestic 
corporation  (a  foreign  branch  or  an  interest  in  a  hybrid  entity  owned  by  the  corporation)  are 
subject  to  this  limitation  in  the  same  manner  as  if  the  unit  were  a  wholly  owned  subsidiary  of 


See.  904(d)(.'?).  The  subpart  F  rules  applieable  to  CFCs  and  their  10-percent  U.S.  shareholders  arc 
described  below. 

Sec.  904(d)(4). 

Secs.  904(0,  (g). 

Secs.  904(0(1),  (g)(1). 

Sec.  909. 

Sec.  1503(d). 
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such  corporation.  An  exemption  is  available  under  Treasury  regulations  in  the  case  of  DCLs  for 
which  a  domestic  us©  election  (that  is,  an  election  to  use  the  loss  only  for  domestic,  and  not 
foreign,  tax  purposes)  has  been  made.’^“  Recapture  is  required,  however,  upon  the  occurrence  of 
certain  triggering  events,  including  the  conversion  of  a  separate  unit  to  a  foreign  corporation  and 
the  transfer  of  50  percent  or  more  of  the  assets  of  a  sspaj  ais  unit  within  a  twelve-month 
period.’’* 

Temporary  dividends-received  deducdoa  fee  irepsariated  foreign  earnings 

AJCA  section  421  added  to  the  Code  section  965,  a  temporary  provision  intended  to 
encourage  U.S.  multinational  companies  to  repatriate  foreign  earnings.  Under  section  965,  for 
one  taxable  year  certain  dividends  received  by  a  U.S.  corporation  from  its  CFCs  were  eligible  for 
an  85-percent  dividends-received  deduction.  At  the  taxpayer’s  election,  this  deduction  was 
available  for  dividends  received  either  during  the  taxpayer’s  first  taxable  year  beginning  on  or 
after  October  22,  2004,  or  during  the  taxpayer’s  last  taxable  year  beginning  before  such  date. 

The  temporary  deduction  was  subject  to  a  number  of  general  limitations.  First,  it  applied 
only  to  cash  repatriations  generally  in  excess  of  the  taxpayer’s  average  repatriation  level 
calculated  for  a  three-year  base  period  preceding  the  year  of  the  deduction.  Second,  the  amount 
of  dividends  eligible  for  the  deduction  was  generally  limited  to  the  amount  of  earnings  shown  as 
permanently  invested  outside  the  United  States  on  the  ta>qpayer’s  recent  audited  financial 
statements.  Third,  to  qualify  for  the  deduction,  dividends  were  required  to  be  invested  in  the 
United  States  according  to  a  domestic  reinvestment  plan  approved  by  the  taxpayer’s  senior 
management  and  board  of  directors.”^ 

No  foreign  tax  credit  (or  deduction)  was  allowed  for  foreign  taxes  attributable  to  the 
deductible  portion  of  any  dividend.”^  For  this  purpose,  the  taxpayer  was  permitted  to 
specifically  identify  which  dividends  were  treated  as  carrying  the  deduction  and  which  dividends 
were  not.  In  other  words,  the  taxpayer  was  allowed  to  choose  which  of  its  dividends  were 
treated  as  meeting  the  base-period  repatriation  level  (and  thus  carry  foreign  tax  credits,  to  the 
extent  otherwise  allowable),  and  which  of  its  dividends  were  treated  as  part  of  the  excess  eligible 
for  the  deduction  (and  thus  subject  to  proportional  disallowance  of  any  associated  foreign  tax 


Treas.  Reg.  sec.  1.1503(d)-6(d). 

Sec  Treas.  Reg.  sec.  1.1503(d)-6(c)(l). 

Section  965(b)(4).  The  plan  was  required  to  provide  for  the  reinvestment  of  the  repatriated  dividends  in 
the  United  States,  including  as  a  source  for  the  funding  of  worker  hiring  and  training,  infrastructure,  research  and 
development,  capital  investments,  and  the  financial  stabilization  of  the  corporation  for  the  purposes  of  job  retention 
or  creation. 

Sec.  965(d)(1). 
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credits)/’'’  Deductions  were  disallowed  for  expenses  that  were  directly  allocable  to  the 
deductible  portion  of  any  dividend/’^ 

Domestic  international  sales  corporations 

A  domestic  international  sales  corporations  (“DISC”)  is  a  domestic  corporation  that 
satisfies  the  following  conditions:  95  percent  of  its  gross  receipts  must  be  qualified  export 
receipts;  95  percent  of  the  sum  of  the  adjusted  bases  of  all  its  assets  must  be  attributable  to  the 
sum  of  the  adjusted  bases  of  qualified  export  assets;  the  corporation  must  have  no  more  than  one 
class  of  stock;  the  par  or  stated  value  of  the  outstanding  stock  must  be  at  least  $2,500  on  each 
day  of  the  taxable  year;  and  an  election  must  be  in  effect  to  be  taxed  as  a  DISC/’^  In  general,  a 
DISC  is  not  subject  to  corporate-level  tax  and  offers  limited  deferral  of  tax  liability  to  its 
shareholders/”  DISC  income  attributable  to  a  maximum  of  $10  million  annually  of  qualified 
M^rt  receipts  is  generally  exempt  from  income  tax  at  both  the  corporate  and  shareholder  level. 
Slsgreholders  must  pay  interest  to  account  for  the  benefit  of  deferring  the  tax  liability  on 
undistributed  DISC  income  related  to  this  $10  million  maximum  annual  amount.^’*  Such  entities 
are  also  referred  to  as  interest  charge  DISCs,  or  IC-DISCs.  Shareholders  of  a  DISC  are  deemed 
to  receive  a  dividend  out  of  current  earnings  and  profits  from  qualified  export  receipts  in  excess 
of  $10  million.’”  Gain  on  the  sale  of  DISC  stock  is  treated  as  a  dividend  to  the  extent  of 
accumulated  DISC  income.*”  The  shareholders  of  a  corporation  which  is  not  a  DISC,  but  was  a 
DISC  in  a  previous  taxable  year,  and  which  has  previously  taxed  income  or  accumulated  DISC 
income,  are  also  required  to  pay  interest  on  the  deferral  benefit,  and  gain  on  the  sale  or  exchange 
of  stock  ijo  such  corporation  is  treated  as  a  dividend. 


'’’^Accordingly,  taxpayers  generally  were  expected  to  pay  regular  dividends  out  of  high-taxed  CFC 
tjlttireby  generating  deenied-paid  credits  available  to  offset  foreign-source  income)  and  section  965 
db/aieSds  tisfcit  of  low-taxed  CFC  earnings  (thereby  availing  themselves  of  the  85-percent  deduction). 

Sec.  965(d)(2). 

Secs.  992(a)  and  (b).  If  a  corporation  fails  to  satisfy  either  or  both  of  the  95-percent  tests,  it  is  deemed 
to  satisfy  such  tests  if  it  makes  a  pro  rata  distribution  of  its  gross  receipts  which  are  not  qualified  export  receipts  and 
the  fair  market  value  of  its  assets  which  are  not  qualified  export  assets.  Sec.  992(c). 

Sec.  991.  Prior  to  tlie  1984  Revenue  Act  (Pub.  L.  98-369),  DISCs  were  eligible  for  more  generous  tax 
benefits  that  were  eliminated  in  favor  of  the  since-repealed  foreign  sales  corporation  regime  (“FSC”).  An  overview 
of  the  history  of  the  DISCs  and  FSCs  regimes  is  provided  in  Joseph  Isenbergh,  Vol.  3  U.S.  Taxation  of  Foreign 
PersaA&^ Foreign  Income,  Para.  81.  (Fourth  Ed.  2016). 

-  5f^-TTie  rale  is  the  average  of  one-year  constant  maturity  Treasury  yields.  The  deferral  benefit  is  the  excess 
of  the  amount  of  tax  for  which  the  shareholder  would  be  liable  if  deferred  DISC  income  were  included  as  ordinary 
income  over  the  actual  tax  liability  of  such  shareholder.  Sec.  995(0. 

The  amount  of  the  deemed  distribution  is  the  sum  of  several  items,  including  qualified  export  receipts 
in  excess  of  $10  million.  See  sec.  955(b). 

Sec.  995(c). 
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IV.  INTERNATIONAL  TAX  REFORM 


A.  Establishment  of  Participation  Exemption  System  for  Taxation  of  Foreign  Income 

1.  Deduction  for  foreign-source  portion  of  dividends  received  by  domestic  corporations 
from  specified  10-percent  owned  foreign  corporations 

Description  of  Proposal 


In  general 

The  proposal  provides  for  an  exemption  for  certain  foreign  income.  This  exemption  is 
provided  for  by  means  of  a  100-percent  deduction  for  the  foreign-source  portion  of  dividends 
received  from  specified  10-percent  owned  foreign  corporations  by  domestic  corporations  that  are 
United  States  shareholders  of  those  foreign  corporations  within  the  meaning  of  section  95 1(b) 
(referred  to  here  as  “DRD”). 

A  specified  10-percent  owned  foreign  corporation  is  any  foreign  corporation  (other  than  a 
PFIC  that  is  not  also  a  CFC)  with  respect  to  which  any  domestic  corporation  is  a  U.S. 
shareholder.^®^ 

Foreign-source  portion  of  a  dividend 

The  DRD  is  available  only  for  die  foreign-source  portion  of  dividends  received  by  a 
domestic  corporation  from  specified  10-perceiit  owned  foreign  corporations.  The  foreign-source 
portion  of  any  dividend  is  the  amount  that  bears  the  same  ratio  to  the  dividend  as  the 
undistributed  foreign  earnings  bears  to  the  total  undistributed  earnings.  Undistributed  earnings 
are  the  amount  of  the  earnings  and  profits  of  a  specified  10-percent  owned  foreign  corporation*®-^ 
as  of  the  close  of  the  taxable  year  of  the  specified  1 0-percent  owned  foreign  corporation  in  which 
the  dividend  is  distributed  and  not  reduced  by  dividends*®"*  distributed  during  that  taxable  year. 
Undistributed  foreign  earnings  are  the  portion  of  the  undistributed  earnings  attributable  to  neither 
income  described  in  section  245(a)(5)(A)  nor  section  245(a)(5)(B),  without  regard  to  section 
245(a)(12). 


Under  section  951(b),  a  domestic  corporation  is  a  United  States  shareholder  of  a  foreign  corporation  if 
it  owns,  within  the  meaning  of  section  958(a),  or  is  considered  as  owning  by  applying  the  rules  of  ssction  958(b),  10 
percent  or  more  of  the  voting  stock  of  the  foreign  corporation. 

Secs.  1297,  1298. 

Computed  in  accordance  with  secs.  964(a)  and  986. 

Pursuant  to  section  959(d),  a  distribution  of  previously  taxed  income  docs  not  constitute  a  dhidend 
even  if  it  reduces  earnings  and  profits. 


UST  001607 


218 


TREAS-1 7-0313-1-000628 


Hybrid  dividends 


The  DRD  is  not  available  for  any  dividend  received  by  a  U.S.  shareholder  from  a 
controlled  foreign  corporation  if  the  dividend  is  a  hybrid  dividend.  A  hybrid  dividend  is  an 
amount  received  from  a  controlled  foreign  corporation  for  which  a  deduction  would  be  allowed 
under  this  proposal  and  for  which  the  specified  1 0-percent  owned  foreign  corporation  received  a 
deduction  (or  other  tax  benefit)  from  taxes  imposed  by  a  foreign  country. 

If  a  controlled  foreign  corporation  with  respect  to  which  a  domestic  corporation  is  a  U.S. 
shareholder  receives  a  hybrid  dividend  from  any  other  controlled  foreign  corporation  with 
respect  to  which  the  domestic  corporation  is  also  a  U.S.  shareholder,  then  the  hybrid  dividend  is 
treated  for  purposes  of  section  951(a)(1)(A)  as  subpart  F  income  of  the  recipient  controlled 
foreign  corporation  for  the  taxable  year  of  the  controlled  foreign  corporation  in  which  the 
dividends  was  received  and  the  U.S.  shareholder  includes  in  gross  income  an  amount  equal  to  the 
shareholder’s  pro  rata  share  of  the  subpart  F  income,  determined  in  the  same  manner  as  section 
951(a)(2). 

Foreign  tax  credit  disallowance 

No  foreign  tax  credit  or  deduction  is  allowed  for  any  taxes  paid  or  accrued  with  respect  to 
a  dividend  that  qualifies  for  the  DRD. 

For  purposes  of  computing  the  section  904(a)  foreign  tax  credit  limitation,  a  domestic 
corporation  that  is  a  U.S.  shareholder  of  a  specified  10-percent  owned  foreign  corporation  must 
compute  its  foreign-source  taxable  income  (and  entire  taxable  income)  by  disregarding  the 
foreign-source  portion  of  any  dividend  received  from  that  foreign  corporation  for  which  the 
DRD  is  taken,  as  well  as  and  any  deductions  properly  allocable  or  apportioned  to  that  foreign- 
source  portion  or  the  stock  with  respect  to  which  it  is  paid. 

Holding  period  requirement 

A  don^sfrc  coipeiMidQ.  w  permitted  a  DRD  in  respect  of  any  dividend  on  any  share 
of  stock  that  islieM  corporation  for  365  days  or  less  during  the  73 1 -day  period 

beginning  oTtthadate  that  is  . days  before  the  date  on  which  the  share  becomes  ex-dividend 

with  respect  to For  this  purpose,  the  holding  period  requirement  is  treated  as  met 
only  if  the  l0-p^eeti£<3f^ed  foreign  corporation  is  a  specified  10-percent  owned 

foreign  corpcffitboh  at  aH  times  during  the  period  and  the  taxpayer  is  a  U.S.  shareholder  with 
respect  to  such  lO-percept owned  foreign  corporation  at  all  times  during  the  period. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017  and  for  taxableyears  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corpc^tr^^  end. 
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2.  Special  rules  relating  to  sales  or  transfers  involving  specified  10-percent  owned  foreign 
corporations 


Description  of  Proposal 


Sales  by  United  States  persons  of  stock 


In  the  case  of  the  sale  or  exchange  by  a  d0^^t^,i?bt^ration  of  stock  in  a  foreign 
corporation  held  for  one  year  or  more,  the  proposal  pfbvidfeS  that  any  amount  received  by  the 
domestic  corporation  which  is  treated  as  a  dividend  for  purposes  of  section  1248,  is  treated  as  a 
dividend  for  purposes  of  applying  the  proposal. 


Reduction  in  basis  of  certain  foreign  stock 

Solely  for  the  purpose  ^f  ds^ermining  a  loss,  a  domestic  corporate  shareholder's  adjusted 
basis  in  the  stock  of  a  specified  l  O-percent  owned  foreign  corporation  (as  defined  in  this 
proposal)  is  reduced  by  an  amount  equal  to  the  portion  of  any  dividend  received  with  respect  to 
such  stock  from  such  foreign  corporation  that  was  not  taxed  by  reason  of  a  dividends  received 
deduction  allowable  under  section  245A  in  any  taxable  year  of  such  domestic  corporation.  This 
rule  applies  in  coordination  with  section  1059,  such  that  any  reduction  in  basis  required  pursuant 
to  this  proposal  will  be  disregarded,  to  the  extent  the  basis  in  the  specified  10-percent  owned 
foreign  corporation's  stock  has  already  been  reduced  pursuant  to  section  1 059. 


Sale  by  a  CFC  of  a  lower-tier  CFC 

If  for  any  taxable  year  of  a  CFC  beginning  after  DecpXPBl^  3 1,  201 7,  an  amount  is  treated  as 
a  dividend  under  section  964(e)(1)  because  of  a  sale  or  by  the  CFC  of  stock  in  another 

foreign  corporation  held  for  a  year  or  more,  then:  (i)  the  foreign-source  portion  of  the  dividend  is 
treated  as  subpart  F  income  of  the  selling  CFC  for  purposes  of  section  951(a)(1)(A),  (ii)  a  United 
States  shareholder  with  respect  to  the  selling  CFC  includes  in^,^:jncome  for  the  taxable  year 
of  the  shareholder  with  or  within  the  taxable  year  of  the  CFC  amount  equal  to  the 

shareholder's  pro  rata  share  (determined  in  the  same  manner  as  under  section  951(a)(2))  of  the 
amount  treated  as  subpart  F  income  under  (i),  and  (iii)  the  deduction  under  section  245 A(a)  is 
allowable  to  the  United  States  shareholder  with  respect  to  the  subpart  F  income  included  in  gross 
income  under  (ii)  in  the  same  manner  as  if  the  subpart  F  income  were  a  dividend  received  by  the 
shareholder  from  the  selling  CFC. 

In  the  case  of  a  sale  or  exchange  by  a  CFC  of  stock  in  another  corporation  in  a  taxable 
year  of  the  selling  CFC  beginning  after  December  31,  2017,  to  which  this  proposal  applies  if 
gain  were  recognized,  the  earnings  and  profits  of  the  selling  controlled  foreign  corporation  is  not 
reduced  by  any  loss  from  the  sale  or  exchange. 

Inclusion  of  transferred  loss  amount  in  certain  assets  transfers 


Under  the  proposal,  if  a  domestic  corporation  transfers  substantially  all  of  the  assets  of  a 
foreign  branch  (within  the  meaning  of  section  367(a)(3)(C))  to  a  specified  10-percent  owned 
foreign  corporation  with  respect  to  which  it  is  a  U.S,  shareholder  after  the  transfer,  the  domestic 
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corporation  includes  in  gross  income  an  amount  equ^.  to  the  transferred  loss  amount,  subject  to 
certain  limitations. 

The  transferred  loss  amount  is  the  excess  (if  any)  of;  (1)  losses  incurred  by  the  foreign 
branch  after  December  31, 2017,  and  before  the  transfer,  for  which  a  deduction  was  allowed  to 
the  domestic  corporation,  over  (2)  the  sum  of  certain  taxable  income  earned  by  the  foreign 
branch  and  gain  recognized  by  reason  of  an  overall  foreign  loss  recapture  arising  out  of 
disposition  of  assets  on  account  of  the  underlying  transfer.  For  the  purposes  of  (2),  only  taxable 
income  of  the  foreign  branch  in  taxable  years  after  the  loss  is  incurred  through  the  close  of  the 
taxable  year  of  the  transfer,  is  included.  The  transferred  loss  amount  is  reduced  by  the  amount  of 
gain  recognized  by  the  taxpayer  (other  than  gain  recognized  by  reason  of  an  overall  foreign  loss 
recapture)  on  account  of  the  transfer. 

The  amount  of  loss  included  in  the  gross  income  of  the  taxpayer  under  the  proposed  rule 
alvoye  for  any  taxable  year  cannot  exceed  the  amount  allowed  as  a  deduction  under  new  section 
24SA  foT^ihe  taxable  year  (taking  into  account  dividends  received  from  all  specified  10-percent 
foreign  corporations  with  respect  to  which  the  taxpayer  is  a  U.S.  shareholder).  Any 
smoaie'nl:^t  included  in  gross  income  for  a  taxable  year  because  of  this  proposed  rule  is  included 

in  gimss  .U|come  in  the  succeeding  taxable  year. 

•  h  ‘  ■ 

'  Xriiounts  included  in  gross  income  by  reason  of  the  proposal  are  treated  as  derived  from 
te>3iory!ss!within  the  United  States.  Consistent  with  regulations  or  guidance  that  the  Secretary  of 
the  Treasury  may  prescribe,  proper  adjustments  are  made  in  the  adjusted  basis  of  the  taxpayer’s 
stock  in  the  specified  ! 0-percent  owned  foreign  corporation  to  which  the  transfer  is  made,  and  in 
the  transferee’s  adjusted  basis  in  the  property  transferred,  to  reflect  amounts  included  in  gross 
income  under  this  proposal. 


Effective  Date 


The  proposal  relating  to  reduction  of  basis  in  certain  foreign  stock  for  the  purposes  of 
determining  a  loss  is  effective  for  dividends  received  in  taxable  years  beginning  after  December 
31,2017. 

The  proposal  relating  to  transfer  of  loss  amounts  from  foreign  btattches  to  certain  foreign 
corporations  is  effective  for  transfers  after  December  31, 2017. 

3.  Treatment  of  deferred  foreign  income  upon  transition  to  participation  exemption  system 
of  taxation 


Description  of  Proposal 

In  general 

The  proposal  generally  requires  that,  for  the  last  taxable  year  beginning  before  January  1 , 
2018,  any  U.S.  shareholder  of  a  specified  forei^.  corporation  must  include  in  income  its  pro  rata 
share  of  the  undistributed,  non-previously-taxed  post- 1986  foreigfi  sartupgs  of  the  corporation 
(“mandatory  inclusion”).  For  purposes  of  this  proposal,  a  specified  foreign  corporation  is  any 
foreign  corporation  that  has  at  least  one  U.S.  shareholder.  It  does  Bpt include  PFICs  that  are  not 
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also  CFCs.  A  portion  of  that  pro  rata  share  of  foreign  earnings  is  deductible;  the  amount  of  the 
deductible  portion  depends  upon  whether  the  deferred  earnings  are  held  in  cash  or  other  assets. 
The  deduction  results  in  a  reduced  rate  of  tax  with  respect  to  income  from  the  required  inclusion 
of  pre-effective  date  earnings.  A  corresponding  portion  of  the  credit  for  foreign  taxes  is 
disallowed,  thus  limiting  the  credit  to  the  taxable  portion  of  the  included  income.  The  separate 
foreign  tax  credit  limitation  rules  of  present  law  section  904  apply,  with  coordinating  rules.  The 
increased  tax  liability  generally  may  be  paid  over  an  eight-year  period. 

Subpart  F 

The  mechanism  for  the  mandatory  inclusion  of  pre-effective-date  foreign  earnings  is 
subpart  F.  The  proposal  provides  that  in  the  last  taxable  year  of  a  specified  foreign  corporation 
that  begins  before  January  1,  2018,  which  is  that  foreign  corporation’s  last  taxable  year  before 
the  transition  to  the  new  corporate  tax  regime  elsewhere  in  the  bill  goes  into  effect,  the  subpart  F 
income  of  the  foreign  corporation  is  increased  by  no  less  than  the  accumulated  deferred  foreign 
income  of  the  corporation,  determined  as  of  November  9,  2017,  or  other  applicable  measurement 
date  as  appropriate  (“measurement  date”).  The  transition  rule  applies  to  all  U.S.  shareholders****^ 
of  a  specified  foreign  corporation,  which  includes  any  foreign  corporation  in  which  a  U.S.  person 
owns  1 0  percent  of  the  voting  stock.  Consistent  with  the  general  operation  of  subpart  F,  each 
U.S.  shareholder  of  a  specified  foreign  corporation  must  include  in  income  the  shareholder’s  pro 
rata  share  of  the  foreign  corporation’s  subpart  F  income  attributable  to  its  mandatory 
inclusion. 

Accumulated  deferred  foreign  income 

A  specified  foreign  corporation’s  accumulated  deferred  foreign  income  on  the 
measurement  date  is  based  on  all  post- 1986  foreign  earnings  and  profits  that  are  not  previously 
taxed  and  not  ( 1 )  attributable  to  income  that  is  effectively  connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States  and  subject  to  U.S.  income  tax  or  (2)  subpart  F  Income 
(determined  without  regard  to  the  mandatory  inclusion)  of  a  CFG  that  is  inciuded  in  the  gross 
income  of  a  U.S.  shareholder  of  the  CFG.  The  potential  pool  of  in.chid.ibie  earnings  includes  all 
undistributed  foreign  earnings  accumulated  in  taxable  years  beginning  after  1 986,  computed  in 
accordance  with  sections  964(a)  and  986,  taking  into  account  only  periods  when  the  foreign 
corporation  was  a  specified  corporation.  The  pool  of  post- 1986  foreign  earnings  and  profits  is 
not  reduced  by  distributions  during  the  taxable  year  to  which  section  965  applies. 

The  pool  of  post- 1986  earnings  and  profits  taken  into  consideration  in  computing  the 
mandatory  inclusion  required  of  a  U.S.  shareholder  under  this  transition  rule  generally  may  be 
reduced  by  foreign  earnings  and  profits  deficits  that  are  properly  allocated  to  that  person  by 


Sec.  951(b),  which  defines  United  States  shareholder  as  any  U.S.  person  that  owns  10  percent  or  more 
of  the  voting  classes  of  stock  of  a  foreign  corporation. 

For  purposes  of  taking  into  account  its  subpart  F  income  under  this  rule,  a  noncontrolled  10/50 
corporation  is  treated  as  a  CFC. 
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reason  of  that  person’s  interest  in  one  or  more  specified  foreign  corporations  with  a  deficit  in 
post- 1986  foreign  earnings  and  profits  as  of  the  measurement  date. 

The  aggregate  foreign  E  &  P  deficit  is  generally  allocable  to  a  specified  foreign 
corporation  in  the  same  ratio  as  the  U.S.  shareholder’s  pro  rata  share  of  post- 1986  deferred 
income  in  that  corporation  bears  to  the  U.S.  shareholder’s  pro  rata  share  of  accumulated  post- 
1986  deferred  foreign  income  from  all  specified  foreign  corporations  with  respect  to  which  the 
shareholder  is  a  U.S.  shareholder. 

Deduction  from  mandatory  inclusion 

U.S.  shareholders  with  accumulated  deferred  foreign  income  may  deduct  a  portion  of  the 
mandatory  inclusion  in  an  amount  that  depends  upon  the  proportion  of  aggregate  earnings  and 
profits  attributable  to  cash  assets  rather  than  noncash  assets.  A  U.S.  shareholder  may  deduct  so 
much  of  the  aggregate  earnings  and  profits  attributable  to  cash  assets  as  is  necessary  to  result  in  a 
tax  rate  of  10  percent  for  such  inclusion.  With  respect  to  the  remainder  of  the  deferred  income  in 
the  mandatory  inclusion,  the  U.S.  shareholder  may  deduct  an  amount  sufficient  to  result  in  a  tax 
rate  of  5  percent  with  respect  to  such  income. 

The  aggregate  earnings  and  profits  attributable  to  cash  assets  for  a  U.S.  shareholder  is  the 
greater  of  the  pro  rata  share  of  the  cash  position  of  all  specified  foreign  corporations  as  of  the  last 
dhty  of  the  taxable  year  of  the  mandatory  inclusion,  or  the  average  of  the  cash  position 
determined  on  the  last  day  of  each  of  the  two  taxable  years  ending  immediately  before  the 
measurement  date.  Rules  are  provided  to  avoid  double  counting  of  cash  assets. 

Foreign  tax  credit 

The  portion  of  foreign  income  tax  that  is  deemed  paid  or  accrued  with  respect  to  the 
taxable  portion  of  the  mandatory  inclusion  is  not  creditable  or  deductible  against  the  Federal 
income  tax  attributable  to  the  inclusion.  The  disallowed  portion  of  foreign  tax  credits  is  71 .4 
percent  of  foreign  taxes  paid  attributable  to  the  portion  of  the  section  965  inclusion  attributable 
to  the  aggregate  cash  position  plus,  85.7  percent  of  foreign  taxes  paid  Htteibutable  to  the 
remaining  portion  of  the  section  965  inclusion.*”’  The  proposal  coortiidttes  the  disallowance  of 
foreign  tax  credits  with  the  requirement*”*  that  a  domestic  corporate  Miareholder  is  deemed  to 
receive  a  dividend  in  an  amount  equal  to  foreign  taxes  it  is  deemed  to  have  paid  and  for  which  it 
claimed  a  credit. 


Other  foreign  tax  eredits  used  by  a  taxpayer  against  tax  liability  resulting  from  the  deemed  inclusion 

apply  in  full. 

Sec.  78. 
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Limitations  on  assessment  extended 


The  proposal  also  provides  an  exception  to  the  otherwise  applicable  limitations  period  for 
assessment  of  tax  to  ensure  that  the  period  for  assessment  of  underpayrnwts  in  tax  related  to  the 
determination  treatment  of  the  mandatory  inclusion  (including  related  deduelions  aad  ^^^dits) 
does  not  expire  prior  to  six  years  from  the  date  on  which  the  tax  rejturt!  Te.f*eet)iig  the 

mandatory  inclusion  was  filed.  JT 


Installment  payments 


A  U.S.  shareholder  may  elect  to  pay  the  net  tax  liability  restdtiitg  ffomtilt^  tMaJj,datory 
inclusion  of  pre-effective-date  undistributed  CFC  earnings  in  et|^t  insralteetitsf 
payment  is  elected,  the  payments  for  each  of  the  first  five  yeai(|s  ©duals  8  pjaspent  die  net  tax 
liability.  The  amount  of  the  sixth  installment  is  15  percent  of  the  net  tax  liability,  increasing  to 
20  percent  for  the  seventh  installment  and  the  remaining  balance  of  25  percent  in  the  eighth  year, 


The  net  tax  liability  that  may  be  paid  in  installments  is  the  excess  of  the  U.S. 
shareholder’s  net  income  tax  for  the  taxable  year  in  which  the  pre-effective-date  undistributed 
CFC  earnings  are  included  in  income  over  the  taxpayer’s  net  income  tax  for  that  year  determined 
without  regard  to  the  inclusion.  Net  income  tax  means  net  income  tax  as  defined  for  purposes  of 
the  general  business  credit,  but  reduced  by  the  amount  of  that  credit. 

An  election  to  pay  tax  in  installments  must  be  made  by  the  due  date  for  the  tax  return  for 
the  taxable  year  in  which  the  pre-effective-date  undistributed  CFC  earnings  are' fadudied  in 
income.  The  Treasury  Secretary  has  authority  to  prescribe  the  manner  of  making  ©lection. 
The  first  installment  must  be  paid  on  the  due  date  (determined  without  regard  tp  ©sdetigions)  for 
the  tax  return  for  the  taxable  year  of  the  income  inclusion.  Succeeding  installments  mast  be  paid 
annually  no  later  than  the  due  dates  (without  extensions)  for  the  income  tax  return  of  each 
succeeding  year.  If  a  deficiency  is  later  determined  with  respect  to  the  net  tax  liability,  the 
additional  tax  due  may  be  prorated  among  all  installment  payments  in  most  circumstances.  The 
portions  of  the  deficiency  prorated  to  an  installment  that  was  due  before  the  deficiency  was 
assessed  must  be  paid  upon  notice  and  demand.  The  portion  prorated  to  any  remaining 
installment  is  payable  with  the  timely  payment  of  that  installment  payment,  unless  the  deficiency 
is  attributable  to  negligence,  intentional  disregard  of  rules  or  regulations,  or  fraud  with  intent  to 
evade  tax,  in  which  case  the  entire  deficiency  is  payable  upon  notice  and  demand. 


The  timely  payment  of  an  installment  does  not  incur  interest.  If  a  deficiency  is 
determined  that  is  attributable  to  an  understatement  of  the  net  tax  liability  due  under  this 
proposal,  the  deficiency  is  payable  with  underpayment  interest  for  the  period  beginning  on  the 
date  on  which  the  net  tax  liability  would  have  been  due,  without  regard  to  an  election  to  pay  in 
installments,  and  ending  with  the  payment  of  the  deficiency, 
deficiency  prorated  to  a  remaining  installment  also  bears 
the  original  installment  amount. 


The  proposal  also  includes  an  acceleration  rule.  If  (I)#e^is'f 


required  installment,  (2)  there  is  a  liquidation  or  sale  of  subst^|[|,t|ftEyiil|(^’|^i^iPJ^reholder’ 
assets  (including  in  a  bankruptcy  case),  (3)  the  U.S.  sharehold4:^^^i^u^;^^vilf|ril  another 


not  on 


I? 


in  11  n 


1  '.-f  ■: 


I''*,!!; 
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similar  circumstance  arises,  the  oripaid  portion  of  all  remaining  installments  is  due  on  the  date  of 
the  event  (or,  in  a  bankruptcy  proceeding  or  similar  case,  the  day  before  the  petition  is  filed). 

Special  rule  for  S  corporations 

A  special  rule  permits  deferral  of  the  transition  net  tax  liability  for  shareholders  of  a  U.S. 
shareholder  that  is  an  S  corporation.*®^  The  S  corporation  is  required  to  report  on  its  income  tax 
return  the  amount  includible  in  gross  income  by  reason  of  this  provision,  as  well  as  the  amount 
of  deduction  that  would  be  allowable,  and  provide  a  copy  of  such  information  to  its  shareholders. 
Any  shareholder  of  the  S  corporation  may  elect  to  defer  the  net  tax  liability  until  the 
shareholder’s  taxable  year  in  which  a  triggering  evest  occurs.  The  election  to  defer  the  tax  is  due 
not  later  than  the  due  date  for  the  return  of  the  S  c&rpptation  for  its  last  taxable  year  that  begins 
before  January  1 ,  20 1 8. 

Three  types  of  events  may  trigger  an  end  to  deferral  of  the  net  tax  liability.  The  first  type 
of  triggering  event  is  a  change  in  the  status  of  the  corporation  as  an  S  corporation.  The  second 
category  includes  liquidation,  sale  of  substantially  all  corporate  assets,  termination  of  the 
company  or  end  of  business,  or  similar  event,  including  reorganization  in  bankruptcy.  The  third 
type  of  triggering  event  is  a  transfer  of  shares  of  stock  in  the  S  corporation  by  the  electing 
taxpayer,  whether  by  sale,  death  or  otherwise,  unless  the  transferee  of  the  stock  agrees  with  the 
Secretary  to  be  liable  for  net  tax  liability  in  the  same  manner  as  the  transferor.  Partial  transfers 
trigger  the  end  of  deferral  only  with  respect  to  the  portion  of  tax  properly  allocable  to  the  portion 
of  stock  sold. 

If  a  shareholder  of  an  S  corporation  has  elected  deferral  under  the  special  rule  for  S 
corporation  shareholders  and  a  triggering  event  occurs,  the  S  corporation  and  the  electing 
shareholder  are  jointly  and  severally  liable  for  any  net  tax  liability  and  related  interest  or 
penalties.  The  period  within  which  the  IRS  may  collect  such  liability  does  not  begin  before  the 
date  of  an  event  that  triggers  the  end  of  the  deferral.  If  an  election  to  defer  payment  of  the  net 
tax  liability  is  in  effect  for  a  shareholder,  that  shareholder  must  report  the  amount  of  the  deferred 
net  tax  liability  on  each  income  tax  return  due  during  the  period  that  the  election  is  in  effect. 
Failure  to  include  that  information  with  each  income  tax  return  will  result  in  a  penalty  equal  to 
five-percent  of  the  amount  that  should  have  been  reported. 

After  a  triggering  event  occurs,  a  shareholder  in  the  S  corporation  may  elect  to  pay  the 
net  tax  liability  in  eight  installments,  subject  to  rules  similar  to  those  generally  applicable  absent 
deferral.  Whether  or  not  a  shareholder  may  elect  to  pay  in  installments  depends  upon  the  type  of 
event  that  triggered  the  end  of  deferral.  If  the  triggering  event  is  liquidation,  sale  of  substantially 
all  corporate  assets,  termination  of  the  company  or  end  of  business,  or  similar  event,  the 
installment  payment  election  is  not  available.  Instead,  the  entire  net  tax  liability  is  due  upon 
notice  and  demand.  The  installment  election  is  due  with  the  timely  return  for  the  year  in  which 


Section  1361  defines  an  S  corporation  as  a  domestic  small  business  corporation  that  has  an  election  in 
effect  for  status  as  an  S  corporation,  with  fewer  than  100  shareholders,  none  of  whom  are  nonresident  aliens,  and  all 
of  whom  are  individuals,  estates,  trusts  or  certain  exempt  organizations. 
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the  triggering  event  occurs.  The  first  installment  payment  is  required  by  the  due  date  of  the  same 
return,  determined  without  regard  to  extensions  of  time  to  file. 

Recapture  from  expatriated  entities 

The  proposal  denies  any  deduction  claimed  with  respect  to  the  mandatory  subpart  F 
inclusion  and  imposes  a  tax  rate  of  35-percent  on  the  entire  inclusion  if  a  U.S.  shareholder 
becomes  an  expatriated  entity  within  the  meaning  of  section  7874(a)(2)  at  any  point  within  the 
ten-year  period  following  enactment  of  this  proposal.  An  entity  that  becomes  a  surrogate  foreign 
corporation  that  is  treated  as  a  domestic  corporation  under  section  7874(b)  is  not  within  the 
scope  of  this  recapture  proposal.  Although  the  amount  due  is  computed  by  reference  to  the  year 
in  which  the  deemed  subpart  F  income  was  originally  reported,  the  additional  tax  arises  and  is 
assessed  for  the  taxable  year  in  which  the  U.S.  shareholder  becomes  an  expatriated  entity.  No 
foreign  tax  credits  are  permitted  with  respect  to  the  additional  tax  due  as  a  result  of  the  recapture 
rule.  The  Secretary  is  authorized  to  prescribe  rules  necessary  to  carry  out  the  proposal. 

Effective  Date 


The  proposal  is  effective  for  the  last  taxable  year  of  foreign  corporations  beginning 
before  January  1, 2018,  and  all  subsequent  taxable  years  of  a  foreign  coiporation  and  for  the 
taxable  years  of  a  U.S.  shareholder  with  or  within  which  such  taxable  years  end. 
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B.  Rules  Related  lo  Passive  and  Mobile  Income 


1.  Current  year  inclusion  of  global  intangible  low-taxed  income  by  United  States 
shareholders 

_  Description  of  Proposal 

Under  the  proposal,  a  U.S.  shareholder  of  any  CFC  must  include  in  gross  income  for  a 
taxable  year  its  global  intangible  low-taxed  income  (“GILTI”)  in  a  manner  generally  similar  to 
=■  tnclusiofts  of  subpart  F  income.  GILTI  means,  with  respect  to  any  U.S.  shareholder  for  the 
_  ^larehoider’s  taxable  year,  the  excess  (if  any)  of  the  shareholder’s  net  CFC  tested  income  over 
the  sbarebolder’s  net  deemed  tangible  income  return.  The  shareholder’s  net  deemed  tangible 
^cosneieturn  is  an  amount  equal  to  10  percent  of  the  aggregate  of  the  shareholder’s  pro  rata 
sh^e  of  the  qualified  basiness  asset  investment  (“QBAI”)  of  each  CFC  with  respect  to  which  it 
js  a  U.S.  shareholder. 

'OS'C  tested  income 

P  (  ..W. 

Net  CFC  tested  mcome  means,  with  resjtect  to  any  U.S.  shareholder,  the  excess  of  the 

*  j *  *  aggregate;  of  its  pro  rata  share  of  the  tested  iticome  of  each  CFC  with  respect  to  which  it  is  a  U.S. 
9  )  over  the  aggregate  of  its  pro  rata  share  of  the  tested  loss  of  each  CFC  with  respect  to 

H  which  it  is:  a  U.S.  sbarebolder.  Pro  rata  shares  are  determined  under  the  rules  of  section 
951(a)(2). 

The  tested  income  of  a  CFC  means  the  excess  (if  any)  of  the  gross  income  of  the 
corporation  determined  without  regard  to  certain  exceptions  to  tested  income:  (1)  the 
corporation’s  ECI  under  section  952(b);  (2)  any  gross  income  taken  into  account  in  determining 
the  corporation’s  subpart  F  income;  (3)  any  gross  income  excluded  from  foreign  base  company 
income  or  insurance  income  by  reason  of  the  high-tax  exception  under  section  954(b)(4);  (4)  any 
dividend  received  from  a  related  person  (as  defined  in  section  954(d)(3));  and  (5)  any  foreign  oil 
and  gas  extraction  income  and  foreign  oil  related  income,  over  deductions  (including  taxes) 
properly  allocable  to  such  gross  income  under  rules  similar  to  the  rules  of  section  954(b)(5). 

The  tested  loss  of  a  CFC  means  the  excess  (if  any)  of  deductions  (including  taxes) 
properly  allocable  to  the  corporation’s  gross  income  determined  without  regard  to  the  tested 
income  exceptions  over  the  amount  of  such  gross  income. 

Qualified  business  asset  investment 

QBAI  means,  with  respect  to  any  CFC  for  a  taxable  year,  the  average  of  the  aggregate  of 
its  adjusted  bases,  determined  as  of  the  close  of  each  quarter  of  the  taxable  year,  in  specified 
tangible  property  used  in  its  trade  or  business  and  of  a  type  with  respect  to  which  a  deduction  is 
generally  allowable  under  section  167.  The  adjusted  basis  in  any  property  must  be  determined 
using  the  alternative  depreciation  system  under  current  section  168(g),  notwithstanding  any 
provision  of  law  (or  any  other  section  of  this  bill)  which  is  enacted  after  the  date  of  enactment  of 
this  proposal. 
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Specified  tangible  property  means  any  property  used  in  the  production  of  tested  income 
or  tested  loss.  If  such  property  was  used  in  the  production  of  tested  income  and  income  that  is 
not  tested  income,  the  property  is  treated  as  specified  tangible  property  in  the  same  proportion 
that  the  tested  income  produced  with  respect  to  the  property  bears  to  the  total  amount  of  gross 
income  produced  with  respect  to  the  property  less  deductions,  including  taxes,  properly  allocable 
to  such  gross  income. 

For  purposes  of  determining  QBAI,  the  Secretary  is  authorized  to  issue  anti-avoidance 
reguiatioES  or  other  guidance  as  the  Secretary  determines  appropriate,  including  regulations  or 
other  guidance  that  provide  for  the  treatment  of  property  if  the  property  is  transferred  or  held 
temporarily,  or  if  avoidance  was  a  factor  in  the  transfer  or  holding  of  the  property. 

Coordination  with  subpart  F 

In  general,  GlLTl  amount  included  in  gross  income  is  treated  in  the  same  manner  as  an 
amount  included  under  section  951(a)(1)(A)  for  purposes  of  applying  sections  168(h)(2)(B), 
535(b)(  1 0),  904(h)(  1 ),  959,  96 1 ,  962,  993(a)(  1  )(E),  996(f)(  1 ),  1 248(b)(  1 ),  1 248(d)(  1 ), 
6501(e)(1)(C),  6654(d)(2)(D),  and  6655(e)(4).  However,  the  Secretary  may  provide  rules  for 
coordinating  &e  GILTl  inclusion  with  provisions  of  law  in  which  the  determination  of  subpart  F 
income  is  reqiaredto  be  made  at  the  CFC  level. 

t 

The  proposal  requires  that  the  amount  of  GILTl  included  by  a  U.S.  shareholder  be 
allocated  across  each  CFC  with  respect  to  which  it  is  a  U.S.  shareholder.  The  portion  of  GILTl 
treated  as  being  with  respect  to  a  CFC  equals  zero  for  a  CFC  with  no  tested  income  and,  for  a 
CFC  with  tested  income,  the  portion  of  GILTl  which  bears  the  same  ratio  to  the  total  amount  of 
GILTl  as  the  U.S.  shareholder’s  pro  rata  amount  of  tested  income  of  the  CFC  bears  to  the 
aggregate  amount  of  the  U.S.  shareholder’s  pro  rata  share  of  the  tested  income  of  each  CFC  with 
respect  to  which  it  is  a  U.S.  shareholder. 

For  purposes  of  the  GILTl  inclusion,  a  person  is  treated  as  a  U.S.  shareholder  of  a  CFC 
for  any  taxable  year  only  if  such  person  owns  (within  the  meaning  of  section  958(a))  stock  in  the 
corporation  on  the  last  day,  in  such  year,  on  which  the  corporation  is  a  controlled  foreign 
corporation.  A  corporation  is  generally  treated  as  a  CFC  for  any  taxable  year  if  the  corporation 
is  a  CFC  at  any  time  during  the  taxable  year. 

Deemed-paid  credit  for  taxes  properly  attributable  to  tested  income 

^  For  any  amount  of  GILTl  included  in  the  gross  income  of  a  domestic  corporation,  the 

corporation  is  deemed  to  have  paid  foreign  income  taxes  equal  to  80  percent  of  the  product  of  the 
corparatton’s  inclusion  percentage  multiplied  by  the  aggregate  tested  foreign  income  taxes  paid 
or  accrued,  with  respect  to  tested  income,  by  each  CFC  with  respect  to  which  the  domestic 
corporation  is  a  U.S.  shareholder. 

The  inclusion  percentage  means,  with  respect  to  any  domestic  corporation,  the  ratio 
(expressed  as  a  percentage)  of  such  corporation’s  GILTl  amount  divided  by  the  aggregate 
amount  of  its  pro  rata  share  of  the  tested  income  of  each  CFC  with  respect  to  which  it  is  a  LFS. 
shareholder. 
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Tested  foreign  income  taxes  means,  with  respect  to  any  domestic  corporatiori  that  is  a 
U.S.  shareholder  of  a  CFC,  the  foreign  income  taxes  paid  or  accrued  by  the  CFC  that  are 
properly  attributable  to  the  CFC’s  tested  income. 

The  proposal  creates  a  separate  foreign  tax  credit  basket  for  GlLTl,  with  no  carryforward 
or  carryback  available  for  excess  credits.  For  purposes  of  determining  the  foreign  tax  credit 
limitation,  GILTI  is  not  general  category  income,  and  income  that  is  both  GlLTI  and  passive 
category  income  is  considered  passive  category  income.  The  taxes  deemed  to  have  been  paid  are 
treated  as  an  increase  in  GlLTl  for  purposes  of  section  78,  determined  by  taking  into  account  100 
percent  of  the  aggregate  tested  foreign  income  taxes. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 


2.  Deduction  for  foreign-derived  intangible  income 


Description  of  Proposal 


In  the  case  of  a  domestic  corporation  for  its  taxable  year,  the  proposal  allows  a  deduction 
equal  to  37.5  percent  of  the  lesser  of  {%)  the  siunof  its  foreign-derived  intangible  income  plus  the 
amount  of  GILTI  that  is  included  in  its  grass  income,  .or-{2)  its  taxable  income,  determined 
without  regard  to  this  proposal.*'”  The  yed  i»j;ag*.gible  income  of  any  domestic 

corporation  is  the  amount  which  bears  th^sam^Tatio  ta  &e-corporatioirs  deemed  intangible 
income  as  its  foreign-derived  deduc^on  to  its  deduction  eligible  income. 

The  Secretary  is  authorized  to  prescribe  reguiatsSis  or-other  guidance  as  may  be  necessary  or 
appropriate  to  carry  out  this  proposal  *  " 


Deduction  eligible  income 


Deduction  eligible  income  means,  with  respect  to  any  domestic  corporation,  the  gross 
income  of  the  corporation  determined  without  regard  to;  ( 1)  the  subpart  F  income  of  the 
corporation  under  section  95 1 ;  (2)  the  GILTI  of  the  corporation;  (3)  any  dividend  received  from 
a  CFC  with  respect  to  which  the  corporation  is  a  U.S.  shareholder;  and  (4)  any  domestic  oil  and 
gas  income  of  the  corporation;  and  (5)  any  foreign  branch  income  (as  defined  in  section 
904(d)(2)(J))  of  the  corporation,  over  the  deductions  (including  taxes)  properly  allocable  to  such 
gross  income. 


Deemed  intangible  income 

The  domestic  corporation’s  deemed  intangible  income  means  the  excess  (if  any)  of  its 
deduction  eligible  income  over  its  deemed  tangible  income  return.  The  deemed  tangible  income 


Global  intangible  low-incomc  taxed  ineome  is  defined  in  new  see.  951  A. 
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return  means,  with  respect  to  any  corporation,  an  amount  equal  to  10  percent  of  the  corporation’s 
qualified  business  asset  investment  (“QBAI”). 

For  purposes  of  computing  its  foreign-derived  intangible  income,  a  domestic 
corporation’s  QBAI  is  the  average  of  the  aggregate  of  its  adjusted  bases,  determsed  as  of  the 
close  of  each  quarter  of  the  taxable  year,  in  specified  tangible  property  used  is  its  trade  or 
business  and  of  a  type  with  respect  to  which  a  deduction  is  allowable  section  167.  The 
adjusted  basis  in  any  property  must  be  determined  using  the  alteraadve  deprsdatioii  system 
under  section  168(g),  notwithstanding  any  provision  of  law  (or  any  other  section  ofttiis  bill) 
which  is  enacted  after  the  date  of  enactment  of  this  proposal. 

Specified  tangible  property  means  any  tangible  property  used  in  tlte  prodsiction  of 
deduction  eligible  income.  If  such  property  was  used  in  the  prodt:.ciaoa.  of  dedactioR  eligible 
income  and  income  that  is  not  deduction  eligible  income,  the  property  is  treated  as  specified 
tangible  property  in  the  same  proportion  that  the  deduction  eligible  income  produced  with 
respect  to  the  property,  bears  to  the  total  amount  gross  income  produced  with  respect  to  the 
property  less  deductions  (including  taxes)  properly  allocable  to  such  gross  income. 

Forefen^iSerived  deduction  eli£ible  income 

Foreign-derived  deduction  eligible  income  means,  with  respect  to  a  taxpayer  for  its 
^able  year,  any  deduction  eligible  income  of  the  taxpayer  that  is  derived  in  connection  with  ( 1 ) 
property  that  is  sold  by  the  taxpayer  to  any  who  is  not  a  United  States  person  and  that  the 

taxpayer  establishes  to  the  satisfaction  of  tfe®  Secretary  is  for  a  foreign  use  or  (2)  services 
provided  by  the  taxpayer  that  the  taxpayer  establishes  to  the  satisfaction  of  tf)e  Secretary  are 
provided  to  any  person,  or  with  respect  to  property,  not  located  within  the  United  States.  Foreign 
use  means  any  use,  consumption,  or  disposition  that  is  not  within  the  United  States.  Special 
rules  for  determining  foreign  use  apply  to  transactions  that  involve  property  or  services  provided 
to  domestic  intermediaries  or  related  parties. 

For  purposes  of  the  proposal,  the  terms  “sold,”  “sells”,  and  “sale”  include  any  lease, 
exchange,  or  other  disposition. 

Property  or  services  provided  to  domestic  intermediaries 

If  a  taxpayer  sells  property  to  another  person  (other  than  a  related  party)  for  further 
manufacture  or  modification  within  the  United  States,  the  property  is  not  treated  as  sold  for  a 
foreign  use  even  if  such  other  person  subsequently  uses  such  property  for  foreign  use.  Income 
derived  in  connection  with  services  provided  to  another  person  (other  than  a  related  party) 
located  within  the  United  States  is  not  treated  as  foreign-derived  deduction  eligible  income. 

Special  rules  with  respect  to  related  party  transactions 

If  property  is  sold  to  a  related  foreign  party,  the  sale  is  not  treated  as  for  a  foreign  use 
unless  the  property  is  sold  by  the  related  foreign  party  to  another  person  who  is  unrelated  and  is 
not  a  U.S.  person  and  the  taxpayer  establishes  to  the  satisfaction  of  the  Secretary  that  such 
property  is  for  a  foreign  use.  Income  derived  in  connection  with  services  provided  to  a  related 
party  who  is  not  located  in  the  United  States  is  not  treated  as  foreign-derived  deduction  eligible 
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income  unless  the  taxpayer  establishes  to  the  satisfaction  of  the  Secretary  that  such  service  is  not 
substantially  similar  to  services  provided  by  the  related  party  to  persons  located  within  the 
United  States. 

For  purposes  of  applying  these  rules,  a  related  party  me®s  any  member  of  an  affiliated 
group  as  defined  in  section  1 504(a)  determined  by  substituting  “more  than  50  percent”  for  “at 
least  80  percent”  each  place  it  appears  and  without  regard  to  sections  1504(b)(2)  and  1504(b)(3). 
Any  person  (other  than  a  corporation)  is  treated  as  a  member  of  the  affiliated  group  if  the  person 
is  controlled  by  members  of  the  group  (including  any  entity  treated  as  a  member  of  the  group  by 
reason  of  this  sentence)  or  controls  any  member,  with  control  being  determined  under  the  rule!  r 
of  section  954(d)(3). 


Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  Decembe.  31. 2017. 

3.  Special  rules  for  transfers  of  intangible  property  from  controlled  foreign  corporations  to 
United  States  shareholders 


Description  of  Proposal 

For  certain  distributions  of  intangible  property  held  by  a  CFC  on  the  date  of  enactment  of 
this  proposal,  the  fair  market  value  of  the  property  on  the  date  of  the  distribution  is  treated  as  not 
exceeding  the  adjusted  basis  of  the  property  immediately  before  the  distribution.  If  the 
distribution  is  not  a  dividend,  a  U.S.  shareholder’s  adjusted  basis  in  the  stock  of  the  CFC  with 
respect  to  which  the  distribution  is  made  is  increased  by  the  amount  (if  any)  of  the  distribution 
that  would,  but  for  this  proposal,  be  includible  in  gross  income.  The  adjusted  basis  of  the 
property  in  the  hands  of  the  U.S.  shareholder  immediately  after  the  distribution  is  the  adjusted 
basis  immediately  before  the  distribution,  reduced  by  the  amount  of  the  increase  (if  any) 
described  previously. 

For  purposes  of  the  proposal,  intangible  property  means  intangible  property  as  described 
in  section  936(h)(3)(B)  and  computer  software  as  described  in  section  197(e)(3)(B). 

The  proposal  applies  to  distributions  that  are  (1)  received  by  a  domestic  corporation  from 
a  CFC  with  respect  to  which  it  is  a  U.S.  shareholder  and  (2)  made  by  the  CFC  before  the  last  day 
of  the  third  taxable  year  of  the  CFC  begtnm.Bg  after  December  3 1 , 201 7. 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  wMcb  such 
taxable  years  of  foreign  corporations  end. 
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C.  Other  Modifications  of  Subpart  F  Provisions 

1.  Elimination  of  inclusion  of  foreign  base  company  oil  related  income 

Description  of  Proposal 

The  proposal  eliminates  foreign  base  company  oil  related  income  as  a  category  of  foreign 
base  company  income. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

2.  Inflation  adjustment  of  de  minimis  exception  for  foreign  base  company  income 

Description  of  Proposal 

In  the  case  of  any  taxable  year  beginning  after  2017,  the  proposal  indexes  for  inflation  the 
$1,000,000  de  minimis  amount  for  foreign  base  company  income,  with  all  increases  rounded  to 
the  nearest  multiple  of  $50,000. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  3 1,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

3.  Repeal  of  inclusion  based  on  withdrawal  of  previously  excluded  subpart  F  income  from 
qualified  investment 


Description  of  Proposal 

The  proposal  repeals  section  955.  As  a  result,  a  U.S.  shareholder  in  a  CFC  that  invested 
its  previously  excluded  subpart  F  income  in  qualified  foreign  base  company  shipping  operations 
is  no  longer  required  to  include  in  income  a  pro  rata  share  of  the  previously  excluded  subpart  F 
income  when  the  CFC  decreases  such  investments. 

Effective  Date 


TheprG}>osai  is  bff^c^iye  for  taxable  years  of  foreign  corporations  beginning  after 
December  m&tp  tax^.'e  years  of  U.S.  shareholders  within  which  or  with  which  such 

taxable  yeaii  oif  }Wd|m  end. 


» .  .| 
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4.  Modification  of  stock  attribution  rules  for  determining  status  as  a  controlled  foreign 
corporation 


Description  of  Proposal 

The  proposal  amends  the  ownership  attribution  rules  of  section  958(b)  so  that  certain 
stock  of  a  foreign  corporation  owned  by  a  foreign  person  is  attributed  to  a  related  U.S.  person  for 
purposes  of  determining  whether  the  related  U.S.  person  is  a  U.S.  shareholder  of  the  foreign 
corporation  and,  therefore,  whether  the  foreign  corporation  is  a  CFC.  In  other  words,  the 
proposal  provides  “downward  attribution”  from  a  foreign  person  to  a  related  U.S.  person  in 
circumstances  in  which  present  law  does  not  so  provide.  The  pro  rata  share  of  a  CFC’s  subpart  F 
income  that  a  United  States  shareholder  is  required  to  include  in  gross  income,  however, 
continues  to  be  determined  based  on  direct  or  indirect  ownership  of  the  CFC,  without  application 
of  the  new  downward  attribution  rule. 


Effective  Date 


The  proposal  is  effective  for  the  last  taxable  year  of  foreign  corporations  beginning 
before  January  1,  2018  aad  all  subsequent  taxable  years  of  a  foreign  corporation  and  for  the 
taxable  years  of  a  U.S.  ghateholder  with  or  with  which  such  taxable  years  end. 

5.  Modification  of  definition  of  United  States  shareholder 

Description  of  Proposal 

This  proposal  expands  the  definition  of  U.S.  shareholder  under  subpart  F  to  include  any 
U.S.  person  who  owns  10  percent  or  more  of  the  total  value  of  shares  of  all  classes  of  stock  of  a 
foreign  corporation. 


Effective  Date 


The  proposal  is  effective  for  the  last  taxable  year  of  foreign  corporations  beginning 
before  January  1, 2018,  and  for  taxable  years  of  U.S.  shareholders  with  or  within  which  such 
taxable  years  of  foreign  corporations  end. 


6.  Elimination  of  requirement  that  corporation  must  be  controlled  for  30  days  before 
iiilili>part  F  inclusions  apply 


Description  of  Proposal 


The  proposal  eliminates  the  requirement  that  a  corporation  must  be  controlled  for  an 
uninterrupted  period  of  30  days  before  subpart  F  inclusions  apply. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  with  or  within  which  such  taxable 
years  of  foreign  corporations  end. 


UST  001622 


233 


TREAS-1 7-0313-1-000643 


7.  Look-thru  rule  for  related  controlled  foreign  corporations  made  permanent 


Description  of  Proposal 

The  proposal  makes  permanent  the  exclusion  from  foreign  personal  holding  company 
income  for  certain  dividends,  interest  (including  factoring  income  that  is  treated  as  equivalent  to 
interest  under  section  954(c)(1)(E)),  rents,  and  royalties  received  or  accrued  by  one  CFC  from  a 
related  CFC. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  of  foreign  corporations  beginning  after 
December  31,  2019,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 

8.  Corporations  eligible  for  deductions  for  dividends  exempted  from  subpart  F  inclusions 
for  increased  investments  in  United  States  property 

Description  of  Proposal 

The  requirement  in  subpart  F  that  U.S.  shareholders  recognize  income  when  earnings  are 
repatriated  in  the  form  of  increases  in  investment  by  a  CFC  in  U.S.  property  is  amended  to 
provide  an  exception  for  domestic  corporations  that  are  U.S.  shareholders  in  the  CFC  either 
directly  or  through  a  domestic  partnership. 


EtYective  Date 


The  proposal  is  effective  for  taxable  years  of  conttolled  foreign  corporations  beginning 
after  December  3 1 ,  20 1 7,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  the  foreign  corporations  end. 
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D.  Prevention  of  Base  Erosion 


■'ii 

1.  Denial  for  interest  expense  of  United  States  shareholders  which  are 

members  of  affiliated  groups  with  excess  domestic  indebtedness 

Description  of  Proposal 

The  proposal  addresses  base  erosion  that  results  from  excessive  and  disproportionate 
borrowing  in  the  United  States  by  limiting  the  deductibility  of  interest  paid  or  accrued  by  U.S. 
corporations  that  are  members  of  a  worldwide  affiliated  group.  For  any  domestic  corporation 
that  is  a  member  of  a  worldwide  affiliated  group,  the  proposal  reduces  the  deduction  for  interest 
paid  or  accrued  by  the  corporation  by  the  product  of  the  net  interest  expense  of  the  domestic 
corporation  multiplied  by  the  debt-to-equity  differential  percentage  of  the  worldwide  affiliated 
group.  Net  interest  expense  means  the  excess  (if  any)  of;  (1)  uileFestpsidioraisr-raedby  the 
taxpayer  during  the  taxable  year,  over  (2)  the  amount  of  interestbctxj^;^'^©  mtte-ginpg^ncome  of 
the  taxpayer  for  the  taxable  year.**’  \  | 

A  worldwide  affiliated  group  is  one  or  more  chains  of  dbira^bd-Sirough 

stock  ownership  with  a  common  parent  that  would  qualify  as  an  aviated  gi^Tsparndjer  section 
1 504,  with  two  differences.  First,  the  ownership  threshold  of  k  s|^lied  using 

50  percent  rather  than  80  percent.  Second,  the  restriction  on  inetasfoii,t^,C^:ltbX^gg'S5^oration 
under  section  1504(b)(3)  is  disregarded  for  purposes  of  identifying 
group. 


The  debt-to-equity  differential  percentage  means,  with  respect  to  any  worldwide 
affiliated  group,  the  excess  domestic  indebtedness  of  the  group  divided  by  the  total  indebtedness 
of  the  domestic  corporations  that  are  members  of  the  group.  All  U.S.  .nigtnbers  of  the  worldwide 
affiliated  group  are  treated  as  one  member  when  determining  whethe*##  group  has  excess 
domestic  indebtedness  as  a  result  of  a  debt-to-equity  differential.  domestic  indebtedness 

is  the  amount  by  which  the  total  indebtedness  of  the  U.S.  members  exceeds  1 10  percent  of  the 
total  indebtedness  those  members  would  hold  if  their  total  indebtedness  to  total  equity  ratio  were 
proportionate  to  the  ratio  of  total  indebtedness  to  total  equity  in  the  worldwide  group.  Total 
equity  means,  with  respect  to  one  or  more  corporations,  the  excess  (if  any)  of:  ( 1 )  the  money  and 
all  other  assets  of  such  corporations,  over  (2)  the  total  indebtedness  of  such  corporations. 
Intragroup  debt  and  equity  interests  are  disregarded  for  purposes  of  this  computation. 

The  amount  of  any  interest  not  allowed  as  a  deduction  for  any  taxable  year  by  reason  of 
this  proposal  or  new  section  163(j)  (depending  on  whichever  imposes  the  lower  limitation  with 
respect  to  such  taxable  year)  can  be  carried  forward  indefinitely. 

The  Secretary  is  provided  regulatory  authority  to  provide  rules  for;  ( 1 )  the  prevention  of 
the  avoidance  of  this  proposal,  (2)  the  coordination  of  this  proposal  with  section  884,  (3)  the 


The  Secretary  is  provided  is  regulatory  authority  to  provide  for  adjuslmcnts  in  detennining  the  amount 
of  net  interest  expense. 
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treatment  of  partnership  indebtedness,  allocation  of  partnership  debt,  interest,  or  distributive 
shares,  and  (4)  the  coordination  of  this  proposal  with  section  163(j). 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

2.  Limitations  on  income  shifting  through  intangible  property  transfers 

Description  of  Proposal 

The  proposal  addresses  recurring  definitional  and  methodological  issues  that  have  arisen 
in  controversies*'^  in  transfers  of  intangible  property  for  purposes  of  sections  367(d)  and  482, 
both  of  which  use  the  statutory  definition  of  intangible  property  in  section  936(h)(3)(B).  The 
proposal  revises  that  definition  and  confirms  the  authority  to  require  certain  valuation  methods. 

It  does  not  modify  the  basic  approach  of  the  existing  transfer  pricing  rules  with  regard  ta  mcome 
from  intangible  property. 

Under  the  proposal,  workforce  in  place,  goodwill  (both  foreign  and  domestic),  and  going 
concern  value  are  intangible  property  within  the  meaning  of  section  936(h)(3)(B),  as  is  the 
residual  category  of  “any  similar  item”  the  value  of  which  is  not  attributable  to  tangible  property 
or  the  services  of  an  individual.  The  flush  language  at  the  end  of  that  subparagraph  is  removed, 
to  make  clear  that  the  source  or  amount  of  value  is  not  relevant  to  whether  property  that  is  one  of 
the  specified  types  of  intangible  property  is  within  the  scope  of  the  definition. 

The  proposal  also  clarifies  the  authority  of  the  Commissioner  to  specify  the  method  to  be 
used  to  determine  the  value  of  intangible  property,  both  with  respect  to  outbound  restructurings 
of  U.S.  operations  and  to  intercompany  pricing  allocations.*'^  First,  in  the  case  of  transfers  of 
multiple  intangible  properties  in  one  or  more  related  transactions,  valuation  of  such  intangible 
property  on  an  aggregate  basis  is  explicitly  permitted  if  the  Commissioner  determines  that  an 
aggregate  basis  achieves  a  more  reliable  result  than  an  asset-by-asset  approach.  The  proposal  is 
consistent  with  the  position  that  the  additional  value  that  results  from  the  interrelation  of 
intangible  assets  can  be  properly  attributed  to  the  underlying  intangible  assets  in  the  aggregate, 
where  doing  so  yields  a  more  reliable  result.  This  approach  is  also  consistent  with  Tax  Court 
decisions  in  cases  outside  of  the  section  482  context,  where  collections  of  multiple,  related 


Veritas  i’.  Commissioner,  13.3  T.C.  No.  14  (December  10,  2009);,  IRB  2010-49  (December  6, 

2010). 


*'3  Secs.  367(d)  and  482. 


UST  001625 


236 


TREAS-1 7-0313-1-000646 


intangible  assets  were  viewed  by  the  Tax  Court  in  the  aggregate.*''*  Finally,  it  is  also  consistent 
with  the  cost-sharing  regulations.**^ 

The  proposal  also  codifies  the  realistic  alternative  principle  with  respect  to  intangible 
■t®^%6rty.  The  realistic  alternative  principle  is  predicated  on  the  notion  that  a  taxpayer  will  only 
s  e!^^r  into  a  particular  transaction  if  none  of  its  realistic  alternatives  is  economically  preferable  to 
the  transaction  under  consideration.  As  a  result,  the  existing  regulations  provide  the  IRS  with  the 
ability  to  determine  an  arm’s-length  price  by  reference  to  a  transaction  (such  as  the  owner  of 
intangible  property  using  it  to  make  a  product  itself)  that  is  different  from  the  transaction  that 
was  actually  completed  (such  as  the  owner  of  that  same  intangible  property  licensing  the 
manufacturing  rights  and  then  buying  the  product  from  the  licensee). 

Effective  Date 

The  proposal  applies  to  transfers  in  taxable  years  beginning  s^;  |5ecember  3 1 , 201 7.  No 
inference  is  intended  with  respect  to  application  of  section  936(h)(3)(B)  or  the  authority  of  the 
Secretary  to  provide  by  regulation  for  such  application  on  or  before  the  date  of  enactment. 

3.  Certain  related  party  amounts  paid  or  accrued  In  Isybrid  transactions  or  with  hybrid 
entities 


I>e§crijOtioa  of  F.ronosat 

The  proposal  denies  a  deduction  for  any  disqualified  related  party  amount  paid  or  accrued 
pursuant  to  a  hybrid  transaction  or  by,  or  to,  a  hybrid  entity.  A  disqualified  related  party  amount 
is  any  interest  or  royalty  paid  or  accrued  to  a  related  party  to  the  extent  that:  ( 1 )  there  is  no 
corresponding  inclusion  to  the  related  party  under  the  tax  law  of  the  country  of  which  such 
related  party  is  a  resident  for  tax  purposes,  or  (2)  such  related  party  is  allowed  a  deduction  with 
respect  to  such  amount  under  the  tax  law  of  such  country.  A  disqualified  related  party  amount 
does  not  include  any  payment  to  the  extent  such  payment  is  included  in  the  gross  income  of  a 
U.S.  shareholder  under  section  95 1(a).  A  related  party  for  these  purposes  is  determined  under 
the  rules  of  section  954(d)(3),  except  that  such  section  applies  with  respect  to  the  payor  as 
opposed  to  the  CFC  on  otherwise  referred  to  in  such  section. 


'  See,  e.g. ,  Kraft  Foods  Co.  v.  Commissioner,  2 1  T.C.  5 1 .1  ( 1 954)  (thirty-one  related  patents  must  be 
valued  as  a  group  and  the  useful  life  for  depreeiation  should  be  based  on  the  average  of  the  patents’  useful  lives); 
Standard  Conveyor  Co.  v.  Commissioner,  25  B.T.A.  281,  p.  28.3  (19.32)  (“fl]t  is  evident  that  it  is  impossible  to  value 
these  seven  patents  separately.  Their  value,  as  in  the  ease  of  many  groups  of  patents  representing  improvements  on 
the  prior  art,  appears  largely  to  eonsist  of  their  eombination.”);  Massey-Fergitson,  Inc.  v.  Commissioner,  59  T.C.  220 
(1972)  (taxpayer  who  abimdoned  a  distribution  network  of  contracts  witli  separate  distributorships  was  entitled  to  an 
abandonment  loss  for  the  entire  network  in  tlie  taxable  year  during  which  tlie  last  of  the  contracts  was  terminated 
because  that  was  tlie  year  in  which  the  entire  intangible  value  was  lost). 

See  Treas.  Reg.  sec.  1 .482-7(g)(2)(iv)  (if  multiple  transactions  in  connection  with  a  cost-sharing 
arrangement  involve  platfonn,  operating  and  other  contributions  of  resources,  capabilities  or  rights  that  are 
reasonably  anticipated  to  be  interrelated,  tlien  detennination  of  the  ann’s-length  charge  for  platfonn  contribution 
transactions  and  other  transactions  on  an  aggregate  basis  may  provide  the  most  reliable  measure  of  an  ann’s-length 
result). 
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A  hybrid  transaction  is  any  transaction,  series  of  transactions,  agreement,  or  instrument 
one  or  more  payments  with  respect  to  which  are  treated  as  interest  or  royalties  for  Federal 
income  tax  purposes  and  which  are  not  so  treated  for  purposes  of  the  tax  law  of  the  foreign 
country  of  which  the  recipient  of  such  payment  is  resident  for  tax  purposes  or  is  subject  to  tax. 

A  hybrid  entity  is  any  entity  which  is  either;  (1)  treated  as  fiscally  transparent  for  Federal  income 
tax  purposes  but  not  so  treated  for  purposes  of  the  tax  law  of  the  foreign  country  of  which  the 
entity  is  resident  for  tax  purposes  or  is  subject  to  tax,  or  (2)  treated  as  fiscally  transparent  for 
purposes  of  the  tax  law  of  the  foreign  country  of  which  the  entity  is  resident  for  tax  purposes  or 
is  subject  to  tax  but  not  so  treated  for  Federal  income  tax  purposes. 

The  proposal  grants  the  Secretary  authority  to  issue  regulations  or  other  guidance  as  may 
be  necessary  or  appropriate  to  carry  out  the  purposes  of  the  proposal,  including  regulations  or 
other  guidance  providing  rules  for;  ( 1 )  denying  deductions  for  conduit  arrangements  that  involve 
a  hybrid  transaction  or  a  hybrid  entity,  (2)  the  applicabon  of  this  proposal  to  foreign  branches, 

(3)  applying  this  proposal  to  certain  structured  transactions,  (4)  denying  all  or  a  portion  of  a 
deduction  claimed  for  an  interest  or  a  royalty  payment  that,  as  a  result  of  the  hybrid  transaction 
or  entity,  is  included  in  the  recipient’s  income  under  a  preferential  tax  regime  of  the  country  of 
residence  of  the  recipient  and  has  the  effect  of  reducing  the  country’s  generally  applicable 
statutory  tax  rate  by  at  least  25  percent,  (5)  denying  all  of  a  deduction  claimed  for  an  interest  or  a 
royalty  payment  if  such  amount  is  subject  to  a  participation  exemption  system  or  other  system 
which  provides  for  the  exclusion  of  a  substantial  portion  of  such  amount,  (6)  rules  for 
determining  the  tax  residence  of  a  foreign  entity,  and  (7)  exceptions  to  the  general  rule  set  forth 
in  the  proposal. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

4.  Termination  of  special  rules  for  domestic  international  sales  corporations 

Description  of  Proposal 

The  proposal  repeals  the  special  Code  rules  for  DISCs  and  IC-DISCs. 

In  particular,  the  proposal  terminates  any  corporate  election  to  be  treated  as  a  DISC  that 
is  in  effect  for  the  corporation’s  last  taxable  year  beginning  in  2018.  The  termination  is  effective 
for  the  corporation’s  immediately  succeeding  taxable  year  (and  all  years  thereafter).  The 
proposal  also  prohibits  any  new  corporate  election  to  be  treated  as  a  DISC  for  any  taxable  year 
beginning  after  December  31, 2018. 

As  a  result  of  the  proposal’s  termination  of  existing  corporate  DISC  elections  and  its 
prohibition  of  new  DISC  elections,  the  special  rules  that  apply  to  DISCs,  IC-DISCs  and  their 
shareholders  will  no  longer  have  effect.  In  particular,  corporations  will  no  longer  be  permitted 
the  exemption  from  corporate  level  tax  allowed  under  the  DISC  rules,  and  individual 
shareholders  of  corporations  for  which  DISC  elections  are  terminated  will  be  subject  to 
shareholder-level  taxation  in  respect  of  the  earnings  of  the  corporations  in  which  they  are 
shareholders  under  all  die  normal  rales  for  shareholder-level  taxation  of  corporate  earnings. 
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The  proposal  includes  a  transition  rule  for  shareholders  of  corporations  the  DISC 
elections  of  which  are  terminated.  Under  this  transition  rule,  a  shareholder  of  a  corporation 
whose  DISC  election  is  terminated  is  deemed  to  have  received,  in  the  first  taxable  year  for  which 
the  termination  is  effective,  a  distribution  to  which  the  section  995(b)(2)  deemed  distribution 
rules  apply.  The  proposal  provides  that  this  deemed  distribution  -  and  any  actual  distribution 
after  termination  of  the  DISC  election  to  the  extent  paid  out  of  the  corporation’s  accumulated 
DISC  income  -  is  not  a  qualifying  dividend  under  section  I(h)(l  1)(B).  Consequently,  an 
individual  DISC  shareholder  is  not  eligible  for  the  preferential  tax  rate  allowed  under  section 
1  (h)(  1 1 )  with  respect  to  such  distributions. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2018. 

5.  Surrogate  foreign  corporations  not  eligible  for  reduced  rate  on  dividends 

Description  of  Proposal 

Any  individual  shareholder  who  receives  a  dividend  from  a  corporation  whioftiss  a 
surrogate  foreign  corporation  as  defined  in  section  7874(a)(2)(B),  other  than  a  fof&tpi 
corporation  which  is  treated  as  a  domestic  corporation  under  section  7874(b),  is  not  entitled  to 
the  lower  rates  on  qualified  dividends  provided  for  in  section  1  (h). 

Effective  Date 


The  proposal  is  effective  for  dividends  paid  in  taxable  years  beginning  after  December 
31,2017. 
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E.  Modifications  Related  tb  Foreign  Tax  Credit  System 

1.  Repeal  of  section  902  indirect  foreign  tax  credits;  determination  of  section  960  credit  on 
current  year  basis 


Description  of  Proposal 

The  proposal  repeals  the  deemed-paid  credit  with  respect  to  dividends  received  by  a 
domestic  corporation  which  owns  10  percent  or  more  of  the  voting  stock  of  a  foreign 
corporation. 

A  deemed-paid  credit  is  provided  with  respect  to  any  income  inclusion  under  subpart  F. 
The  deemed-paid  credit  is  limited  to  the  amount  of  foreign  income  taxes  properly  attributable  to 
the  subpart  F  inclusion.  Foreign  income  taxes  under  the  proposal  include  income,  war  profits,  or 
excess  profits  taxes  paid  or  accrued  by  the  CFC  to  any  foreign  country  or  possession  of  the 
United  States.  The  proposal  eliminates  the  need  for  computing  and  tracking  cumulative  tax 
pools. 


Additionally,  the  proposal  provides  rules  applicable  to  foreign  taxes  attributable  to 
distributions  from  previously  taxed  earnings  and  profits,  including  distributions  made  through 
tiered-CFCs. 

The  Secretary  is  granted  authority  under  the  proposal  to  provide  regulations  and  other 
guidance  as  may  be  necessary  and  appropriate  to  carry  out  the  purposes  of  this  proposal.  It  is 
anticipated  that  the  Secretary  would  provide  regulations  with  rules  for  allocating  taxes  similar  to 
rules  in  place  for  purposes  of  determining  the  allocation  of  taxes  to  specific  foreign  tax  credit 
baskets.^ Under  such  rules,  taxes  are  not  attributable  to  an  item  of  subpart  F  income  if  the  base 
upon  which  the  tax  was  imposed  does  not  include  the  item  of  subpart  F  income.  For  example,  if 
foreign  law  exempts  a  certain  type  of  income  from  its  tax  base,  no  deemed-paid  credit  results 
from  the  inclusion  of  such  income  as  subpart  F.  Tax  imposed  on  income  that  is  not  included  in 
subpart  F  income,  is  not  considered  attributable  to  subpart  F  income. 

In  addition  to  the  rules  described  in  this  section,  the  proposal  makes  several  conforming 
amendments  to  various  other  sections  of  the  Code  reflecting  the  repeal  of  section  902  and  the 
modification  of  section  960.  These  conforming  amendments  include  amending  the  section  78 
gross-up  provision  to  apply  solely  to  taxes  deemed  paid  under  the  amended  section  960. 

Effective  Date 

•  'f  ;'w*. 

The  proposal  is  effective  for  taxable  years  of  forei^  corporation  beginning  after 
December  31,  2017,  and  for  taxable  years  of  U.S.  shareholders  in  which  or  with  which  such 
taxable  years  of  foreign  corporations  end. 


See  Treas.  Reg.  see.  1.904-6(a). 
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2.  Separate  foreign  tax  credit  limitation  basket  for  foreign  branch  income 

Description  of  Proposal 

The  proposal  requires  foreign  branch  income  to  be  allocated  to  a  specific  foreign  tax 
credit  basket.  Foreign  branch  income  is  the  business  profits  of  a  U.S.  person  which  are 
attributable  to  one  or  more  QBUs  in  one  or  more  foreign  countries. 

Under  this  proposal,  business  profits  of  a  QBU  shall  be  determined  under  rules 
established  by  the  Secretary.  Business  profits  of  a  QBU  shall  not,  however,  include  any  income 
which  is  passive  category  income. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  De*?ei?iber  3 1 ,  2017. 

3.  Acceleration  of  election  to  allocate  interest,  etc.,  on  a  worldwide  basis 

Description  of  Proposal 

This  proposal  accelerates  the  effective  date  of  the  worldwide  interest  allocation  rules  to 
apply  to  taxable  years  beginning  after  December  3 1,  2017,  rather  than  to  taxable  years  beginning 
after  December  31,  2020. 


Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 

4.  Source  of  income  from  sales  of  inventory  determined  solely  on  basis  of  production 
activities 


Description  of  Proposal 

Under  this  proposal,  gains,  profits,  and  income  from  the  sale  or  exchange  of  inventory 
property  produced  partly  in,  and  partly  outside,  the  United  States  is  allocated  and  apportioned  on 
the  basis  of  the  location  of  production  with  respect  to  the  property.  For  example,  income  derived 
from  the  sale  of  inventory  property  to  a  foreign  jurisdiction  is  sourced  wholly  within  the  United 
States  if  the  property  was  produced  entirely  in  the  United  States,  even  if  title  passage  occurred 
elsewhere.  Likewise,  income  derived  from  inventory  property  sold  in  the  United  States,  but 
produced  entirely  in  another  country,  is  sourced  in  that  country  even  if  title  passage  occurs  in  the 
United  States.  If  the  inventory  property  is  produced  partly  in,  and  partly  outside,  the  United 
States,  however,  the  income  derived  from  its  sale  is  sourced  partly  in  the  United  States. 

Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 
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F.  Inbound  Provisions 


1.  Base  erosion  and  anti-abuse  tax 

Description  of  Proposal 


Tax  on  base  erosion  payments 

Under  the  proposal,  an  applicable  taxpayer  is  required  to  pay  a  tax  equal  to  the  base 
erosion  minimum  tax  amount  for  the  taxable  year.  The  base  erosion  minimum  tax  amount 
means,  with  respect  to  an  applicable  taxpayer  for  any  taxable  year,  the  excess  of  10-percent  of 
the  modified  taxable  income  of  the  taxpayer  for  the  taxable  year  over  an  amount  equal  to  the 
regular  tax  liability  (defined  in  section  26(b))  of  the  taxpayer  for  the  taxable  year  reduced  (but 
not  below  zero)  by  the  excess  (if  any)  of  credits  allowed  under  Chapter  1  over  the  credit  allowed 
under  section  38  (general  business  credits)  for  the  taxable  year  allocable  to  the  research  credit 
under  section  41(a). 

Modified  taxable  income  means  the  taxable  income  of  the  taxpayer  computed  under 
Chapter  1  for  the  taxable  year,  determined  without  regard  to  any  base  erosion  tax  benefit  with 
respect  to  any  base  erosion  payment,  or  the  base  erosion  percentage  of  any  net  operating  loss 
deduction  allowed  under  section  172  for  the  taxable  year. 

A  base  erosion  payment  generally  means  any  amount  paid  or  accrued  by  a  taxpayer  to  a 
foreign  person  that  is  a  related  party  of  the  taxpayer  and  with  respect  to  which  a  deduction  is 
allowable,  including  any  amount  paid  or  accrued  by  the  taxpayer  to  the  related  party  in 
connection  with  the  acquisition  by  the  taxpayer  from  the  related  party  of  property  of  a  character 
subject  to  the  allowance  of  depreciation  (or  amortization  in  lieu  of  depreciation).  A  base  erosion 
payment  also  includes  any  amount  that  constitutes  reductions  in  gross  receipts  of  the  taxpayer 
tlmt  IS:  paid  to  or  accrued  by  the  taxpayer  with  respect  to:  (1)  a  surrogate  foreign  corporation 
a.related  party  of  the  taxpayer,  and  (2)  a  foreign  person  that  is  a  member  of  the  same 
ess-pariddd: affiliated  group  as  the  surrogate  foreign  corporation.  A  surrogate  foreign  corporation 
has  the  meaning  given  in  section  7874(a)(2),  but  does  not  include  a  foreign  corporation  treated  as 
a  domestic  corporation  under  section  7874(b). 

A  base  erosion  tax  benefit  means  any  deduction  allowed  with  respect  to  a  base  erosion 
payment  for  the  taxable  year. 

Any  base  erosion  tax  benefit  attributable  to  any  base  erosion  payment  on  which  tax  is 
imposed  by  sections  871  or  881  and  with  respect  to  which  tax  has  been  deducted  and  withheld 
under  sections  1441  or  1442,  is  not  taken  into  account  in  computing  modified  taxable  income  as 
defined  above.  If  the  rate  of  tax  required  to  be  deducted  and  withheld  under  sections  1441  or 
1442  with  respect  to  any  base  erosion  payment  is  reduced,  the  above  exclusion  only  applies  in 
proportion  to  such  reduction. 

The  base  erosion  percentage  means  for  any  taxable  year,  the  percentage  determined  by 
dividing  the  aggregate  amount  of  base  erosion  tax  benefits  of  the  taxpayer  for  the  taxable  year  by 
the  aggregate  amount  of  the  deductions  allowable  to  the  taxpayer  under  Chapter  1  for  the  taxable 
year,  taking  into  account  base  erosion  tax  benefit  for  which  a  deduction  is  allowed  under  Chapter 
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1  and  by  not  taking  into  account  any  deduction  allowed  under  sections  1 72,  245A  or  250  for  the 
taxable  year. 

An  applicable  taxpayer  means,  with  respect  to  any  taxable  year,  a  taxpayer;  (A)  which  is 
a  corporation  other  than  a  regulated  investment  company,  a  real  estate  investment  trust,  or  an  S 
corporation;  (B)  which  has  average  annual  gross  receipts  of  at  least  $500  million  for  the  three- 
taxable-year  period  ending  with  the  preceding  taxable  year;  and  (C)  which  has  a  base  erosion 
percentage  of  four  percent  or  higher  for  the  taxable  year. 

In  the  case  of  a  foreign  person  the  gross  receipts  of  which  are  taken  into  account  for 
purposes  of  this  proposal,  only  gross  receipts  which  are  taken  into  account  in  determining 
income  effectively  connected  with  the  conduct  of  a  trade  or  business  within  the  United  States  is 
taken  into  account  for  these  purposes.  If  a  foreign  person’s  gross  receipts  are  aggregated  with  a 
U.S.  person’s  gross  receipts  for  reasons  described  below  (on  aggregation  rules),  the  preceding 
sentence  does  not  apply  to  the  gross  receipts  of  any  U.S.  person  which  are  aggregated  with  the 
taxpayer’s  gross  receipts. 

All  persons  treated  as  a  single  employer  under  section  52(a)  are  treated  as  one  person  for 
purposes  of  this  proposal,  except  that  in  applying  section  1 563  for  purposes  of  section  52,  the 
exception  for  foreign  corporations  under  section  1563(b)(2)(C)  is  disregarded. 

For  purposes  of  this  proposal,  foreign  person  has  the  meaning  given  in  section 
6038A(c)(3). 

Related  party  means:  (i)  any  25-percent  owner  of  the  taxpayer,  (ii)  any  person  who  is 
related  to  the  taxpayer  or  any  25-percent  owner  of  the  taxpayer,  within  the  meaning  of  sections 
267(b)  or  707(b)(  1 ),  and  (iii)  any  other  person  related  to  the  taxpayer  within  the  meaning  of 
section  482.  For  these  purposes,  section  3 1 8  regarding  constructive  ownership  of  stock  applies 
to  these  related  party  rules  except  that  that  “10  percent”  is  substituted  for  “50  percent”  in  section 
3 1 8(a)(2)(C),  and  for  these  purposes  sections  3 1 8(a)(3)(A),  (B)  and  (C)  do  not  cause  a  U.S. 
person  to  own  stock  owned  by  a  person  who  is  not  a  U.S.  person. 

The  proposal  introduces  additional  reporting  requirements  under  section  6038A.  The 
Secretary  of  the  Treasury  may  prescribe  regulations  with  regard  to  infomiation  relating  to:  (A) 
the  name,  principal  place  of  business,  and  country  or  countries  in  which  each  person  is  organized 
or  resident  which:  (i)  is  a  related  party  to  the  reporting  corporation,  and  (ii)  had  a  transaction 
with  the  reporting  corporation  during  its  taxable  year,  (B)  the  manner  of  relation  between  the 
reporting  corporation  and  the  person  referred  to  in  (A),  and  (C)  transactions  between  the 
reporting  corporation  and  each  related  foreign  person. 

In  addition,  for  purposes  of  information  reporting  under  sections  6038A  and  6038C,  if  the 
reporting  corporation  or  the  foreign  corporation  to  which  section  603 8C  applies  is  an  applicable 
taxpayer  under  this  proposal,  the  information  that  may  be  required  includes:  (A)  base  erosion 
payments  paid  or  accrued  during  the  taxable  year  by  the  taxpayer  to  a  foreign  person  which  is  a 
related  party  of  the  taxpayer,  (B)  such  information  as  the  Secretary  of  the  Treasury  finds 
necessary  to  determine  the  base  erosion  minimum  tax  amount  of  the  taxpayer  for  the  taxable 
year,  and  (C)  such  other  information  as  the  Secretary  of  the  Treasury  determines  is  necessary. 
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The  penalties  provided  for  under  sections  6038A(D)(1)  and  (2)  are  both  increased  to 
$25,000. 


Effective  Date 


The  proposal  applies  to  base  erosion  payments  paid  or  accrued  in  taxable  years  beginning 
after  December  3 1 ,  20 1 7. 
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G.  Other  Provisions 


1.  Taxation  of  passenger  cruise  gross  income  of  foreign  corporations  and  nonresident  alien 
individuals 


Description  of  Proposal 

The  proposal  creates  a  category  of  income  defined  as  passenger  cruise  gross  income, 
provides  specific  rules  for  determining  the  extent  to  which  such  income  is  effectively  connected 
with  the  conduct  of  a  trade  or  business  in  the  United  States,  and  removes  such  income  from 
eligibility  for  the  reciprocal  exemptions  of  sections  873  and  883.  As  a  result,  effectively 
connected  passenger  cruise  income  is  subject  to  net  basis  taxation.  A  conforming  amendment  to 
the  definition  of  effectively  connected  income  for  purposes  of  the  gross  basis  tax  on  international 
shipping  income  is  made. 

Passenger  cruise  gross  income  is  all  income  from  the  operation  of  a  commercial  vessel  on 
a  covered  voyage.  A  covered  voyage  is  generally  defined  in  as  a  voyage  that  would  be  subject  to 
the  passenger  tax.  An  antiabuse  provision  is  included  such  that  if  passengers  embark  a  ship  in 
the  United  States  and  more  than  10  percent  of  the  passengers  disembark  in  the  United  States,  the 
operation  of  the  ship  at  all  times  between  such  events  is  treated  as  a  covered  voyage.  A  cruise  in 
which  all  persons  who  embark  in  the  United  States  later  disembark  in  a  foreign  port,  with  no 
intervening  stops,  is  a  covered  voyage. 

In  determining  whether  incomeis^  ^  of  a  passenger  cruise,  one  includes 

all  income  from  actions  incidental  to  the  tap^W:«ai,  §§  w^l'^any  amounts  received  with  respect 
to  any  on-  or  off-board  activities,  se^tf®^  to  passengers,  whether  or  not  the 

activities,  sales  or  services  are  providt^  @vj,l^im^£y&^«^Ijcfhis  includes  any  income  from  any 
agreement  with  any  person  with  respec!  activities,  services,  or  sales. 

To  determine  what  portion  of  p*saspri|'ei^rieig(@:gf®sa*@icome  is  effectively  connected,  the 
proposal  requires  a  computation  of  ^filendar  days)  of  the  covered  voyage 

and  the  portion  of  the  voyage  that  occurs  in  U.S.  temtorial  waters,  defined  as  12  nautical  miles 
from  low  tide  on  the  U.S.  coastline  or  within  the  international  boundary  between  the  United 
States  and  a  contiguous  country.  The  time  that  the  vessel  is  considered  to  be  in  U.S.  territorial 
waters  is  compared  to  the  total  time  of  the  voyage  to  arrive  at  the  U.S.  territorial  waters 
percentage  of  the  gross  income.  For  purposes  of  this  computation,  any  vessel  in  a  U.S.  port  or 
within  U.S.  waters  for  any  portion  of  a  calendar  day  is  considered  to  be  in  U.S.  waters  for  an 
entire  calendar  day.  Days  during  which  a  ship  is  out  of  service  in  a  U.S.  port  for  major  repairs 
are  not  counted.  In  addition,  under  no  circumstances  is  a  single  calendar  day  to  be  counted 
twice.  Thus,  a  ship  that  leaves  one  U.S.  port,  exits  U.S.  waters  and  later  the  same  calendar  day 
again  enters  U.S.  waters  is  in  U.S.  waters  only  one  day. 

The  proposal  explicitly  requires  that  any  income  considered  to  be  effectively  connected 
under  general  rules  without  regard  to  the  U.S.  territorial  percentage  continues  to  be  treated  as 
such,  even  if  the  U.S.  territorial  percentage  of  passenger  gross  income  is  a  lesser  amount. 
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Effective  Date 


The  proposal  is  effective  for  taxable  years  beginning  after  December  31,  2017. 

2.  Modification  of  insurance  exception  to  the  passive  foreign  investment  company  rules 


Description  of  Proposal 

The  proposal  modifies  the  requirements  for  a  corporation  the  income  of  which  is  not 
included  in  passive  income  for  purposes  of  the  PFIC  rules.  The  proposal  replaces  the  test  based 
on  whether  a  corporation  is  predominantly  engaged  in  an  insurance  business  with  a  test  based  on 
the  corporation's  insurance  liabilities.  The  requirement  that  the  foreign  corporation  would  be 
subject  to  tax  under  subchapter  L  if  it  were  a  domestic  coporation  is  retained. 

Under  the  proposal,  passive  income Ibtpuposes  of  the  PFIC  rules  does  not  include 
income  derived  in  the  active  conduct  of  an  insurance  business  by  a  coporation  ( 1 )  that  would  be 
subject  to  tax  under  subchapter  L  if  it  were  a  domestic  coporation;  and  (2)  the  applicable 
insurance  liabilities  of  which  constitute  more  than  25  percent  of  its  total  assets  as  reported  on  the 
company’s  applicable  financial  statement  for  the  last  year  ending  with  or  within  the  taxable 

For  the  pupose  of  the  proposal’s  exception  from  passive  income,  applicable  insnmncS 
liabilities  means,  with  respect  to  any  property  and  casualty  or  life  insurance  business  (Ij  IbsS  anjd 
loss  adjustment  expenses,  (2)  reserves  (other  than  deficiency,  contingency,  or  unearned  premium 
reserves)  for  life  and  health  insurance  risks  and  life  and  health  insurance  claims  with  respect  to 
contracts  providing  coverage  for  mortality  or  morbidity  risks.  This  includes  loss  reserves  for 
property  and  casualty,  life,  and  health  insurance  contracts  and  annuity  contracts.  Unearned 
premium  reserves  with  respect  to  any  type  of  risk  are  not  treated  as  applicable  insurance 
liabilities  for  puposes  of  the  proposal.  For  puposes  of  the  proposal,  the  amount  of  any 
applicable  insurance  liability  may  not  exceed  the  lesser  of  such  amount  (1)  as  reported  to  the 
applicable  insurance  regulatory  body  in  the  applicable  financial  statement  (or,  if  less,  the  amount 
required  by  applicable  law  or  regulation),  or  (2)  as  determined  under  regulations  prescribed  by 
the  Secretary. 


An  applicable  financial  statement  is  a  statement  for  financial  reporting  puposes  that  (1) 
is  made  on  the  basis  of  getierally  accepted  accounting  principles,  (2)  is  made  on  the  basis  of 
international  financial  reporting  standards,  but  only  if  there  is  no  statement  made  on  the  basis  of 
gen^lgly^ccepted  accounting  principles,  or  (3)  except  as  otherwise  provided  by  the  Secretary  in 
regiil^^ilS,  is  the  annual  statement  required  to  be  filed  with  the  applicable  insurance  regulatory 
body,  but  only  if  there  is  no  statement  made  on  either  of  the  foregoing  bases.  Unless  otherwise 
provided  in  regulations,  it  is  intended  that  generally  accepted  accounting  principles  means  U.S. 
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If  a  corporation  fails  to  qualify  solely  because  its  applicable  insurance  liabilities 
constitute  25  percent  or  less  of  its  total  assets,  a  United  States  person  who  owns  stock  of  tlte 
corporation  may  elect  in  such  manner  as  the  Secretary  prescribes  to  treat  the  stock  as  stock  of  a 
qualifying  insurance  corporation  if  (1)  the  corporation’s  applicable  insurance  liabilities 
constitute  at  least  10  percent  of  its  total  assets,  and  (2)  based  on  the  applicable  facts  and 
circumstances,  the  corporation  is  predominantly  engaged  in  an  insurance  business,  and  its  failure 
to  qualify  under  the  25  percent  threshold  is  due  solely  to  specified  circumstances  involving  such 
insurance  business.  Specified  circumstances  include,  for  example,  the  fact  that  the  company  is  in 
runoff,  that  is,  it  is  not  taking  on  new  insurance  business  (and  consequently  has  little  or  no 
premium  income),  and  is  using  its  remaining  assets  to  pay  off  claims  with  respect  to  pre-existing 
insurance  risks  on  its  books. 


Effective  Date 

The  proposal  applies  to  taxable  years  beginning  after  December  31,  2017. 

3.  Repeal  of  fair  market  value  of  interest  expense  apportionment 

Description  of  Proposal 

The  proposal  prohibits  members  of  a  U.S.  affiliated  group  from  allocating  interest 
expense  on  the  basis  of  the  fair  market  value  of  assets  for  purposes  of  section  864(e).  Instead, 
the  members  must  allocate  interest  expense  based  on  the  adjusted  tax  basis  of  assets. 

Effective  Date 

The  proposal  is  effective  for  taxable  years  beginning  after  December  3 1 , 201 7. 
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JOINT  C  OMMITTEE  ON  TAXATION 
November  9,  2017 
JC:X-52-17 


ESTIMATED  REVENUE  EFFEC  TS  OF  THE  (  IIAIRMAN'S  MARK  OF 
THE  "TAX  CUTS  AND  JOBS  AC  T," 

SC  HEDULED  FOR  VURKirP  BY  THE  C  OMMITTEE  ON  FINANC  E  ON  NOV  EMBER  13,  2017 

Fiscal  Years  2018  -  2027 

[Billions  of  Dollars] 
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Provision 

Effective 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2018-22 

2018-27 

Tax  Reform  for  Individuals 

A.  Simplification  and  Rcfonn  of  Rates,  Standard  Deductions, 

and  Exemptions 

1.  10%,  12%,  22.5%,  25%,  32.5,  35%,  and  38.5%  income 
tax  rate  brackets  [  1 1[2| . 

tyba  12/31/17 

-81.0 

-117.8 

-122.7 

-127.4 

-132.3 

-137.5 

-142.8 

-148.6 

-154.9 

-161.0 

-581.1 

-1,325.9 

2.  Modify  standard  deduction  ($12,000  for  singles. 

$24,000  for  married  filing  jointly,  $18,000  for  HoH)  [2] . 

tyba  12/31/17 

-58.3 

-84.1 

-86.6 

-89.7 

-92.6 

-95.1 

-98.1 

-101.6 

-105.3 

-108.4 

-411.2 

-919.8 

3.  Repeal  of  deduction  for  personal  exemptions  [2] . 

tyba  12/31/17 

96.4 

141.8 

146.4 

151.4 

157.2 

163.2 

169.2 

175.3 

181.7 

188.2 

693.2 

1,570.9 

4.  Alternative  inflation  measure  [2] . 

B.  Treatment  of  Business  Income  of  Individuals 

tyba  12/31/17 

0.9 

2.3 

5.7 

8.5 

10.7 

13.2 

17.1 

20.6 

23.7 

28.3 

28.3 

131.2 

1.  Allow  17.4%  deduction  to  certain  domestic  non-service 
passthrough  income  with  exception  for  service  passthrough 
income  to  taxpayers  with  taxable  income  below  $  1 50,000 
for  joint  filers,  $75,000  for  all  others,  phased  out  over  next 
$50,000  for  joint  filers,  $25,000  for  all  others,  indexed 
with  $50  round-down  rule;  includes  restriction  based  on 
allocated  wages  [3] . 

tyba  12/31/17 

-25.5 

-43.1 

-45.3 

-46.5 

-47.2 

-46.2 

-47.1 

-50.1 

-53.1 

-56.0 

-207.3 

-459.7 

2.  Disallow  active  pass-through  losses  in  excess  of 

$500,000  for  joint  filers,  $250,000  for  all  others . 

tyba  12/31/17 

10.2 

16.5 

16.6 

17.2 

17.8 

18.2 

18.8 

19.5 

20.0 

20.6 

78.4 

175.6 

C,  Refonn  of  the  Child  Tax  Credit 

1 .  Modification  of  child  tax  credit  ($  1 ,650  not  indexed; 
refundable  up  to  $1,000  indexed  up  to  nearest  $100 

base  year  2017;  $2,50t>  «:fendability  threshold  not 

CO 

CO 

indexed;  $500  othejC  dkjte<i4ents  not  indexed; 

o 

phaseouts  $500,000/'$1  Million  not  indexed;  increase 

eligibility  to  less  than  18  years  old)  [2] . 

tyba  12/31/17 

-26.4 

-55.5 

-57.0 

-58.2 

-59.4 

-62.2 

-63.5 

-64.7 

-66.1 

-68.8 

-5!<fi8 

2.  Require  valid  Social  Security  number  of  each  child  to 

claim  refundable  portion  of  child  credit  [2] . 

tyba  12/31/17 

... 

2.9 

2.8 

2.7 

2.6 

2.7 

2.6 

2.5 

2.6 

2.7 

ri.i 

24.1 
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Provisiovi 


Effective 


2018 


2019 


2020 


2021 


2022  2023 


2024 


2025 


2026 


2027  2018-22 


D.  Simplification  and  Reform  Of  Exclusions 

1 .  Repeal  of  itemized  deductions  for  tmf.es.nut  paid  or 
accrued  in  a  trade  or  business,  interest  on  home 
equity  debt,  non-disaster  casualty  losses,  tax 
preparation  expenses,  and  certain  miscellaneous 


2018317 

tn 

CQ 


o 

o 

o 

I 

I 

CO 

CO 

o 


expenses [2] . 

2.  Increase  percentage  limit  for  charitable  contributions 

tyba  12/31/17 

60.5 

108.0 

112.3 

119.0 

125.5  132.6  140.2  147.9 

155.8 

164.2 

525.4 

1,2(^0 

U 

01 

3.  Repeal  of  overall  limitation  im^esaifeed  deductions . 

tyba  12/31/17  -- 

- Estimate  Included  in  Item  I.D.I.  — 

4.  Modify  exclusion  of  gain  frcrtfis'iilSs  df  a  principal 

residence . 

saea  12/31/17 

[4] 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.2 

0.4 

1.1 

5.  Repeal  exclusion  for  employer-provided  bicycle  commuter 
fringe  benefit . 

tyba  12/31/17 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4| 

6.  Repeal  exclusion  for  employer-provided  qualified  moving 
expense  reimbursements  [5][6] . 

tyba  12/31/17 

0.4 

0.6 

0.6 

0.6 

0.6 

0.6 

0.6 

0.7 

0.7 

0.7 

2.7 

6.1 

7.  Repeal  of  deduction  for  moving  expenses  (other  than 
members  of  the  Armed  Forces) . 

tyba  12/31/17 

0.6 

0.8 

0.9 

0.9 

1.0 

1.0 

I.l 

1.1 

1.2 

1.2 

4.2 

9.7 

8.  Modification  to  wagering  losses . 

tyba  12/31/17 

[4] 

[4] 

[4] 

[4] 

[4] 

[4J 

[4] 

[4] 

|4] 

(4| 

0.1 

0.1 

El  Double  Estate,  Gift  and  GST  Tax  Exemption  Amount . 

dda  &  gma  12/31/17 

-1.2 

-8.1 

-8.8 

-9.1 

-9.6 

-10.1 

-10.7 

-11.4 

-12.1 

-12.8 

-36.8 

-93.8 

PI  Repeal  of  Alternative  Minimum  Tax  on  Individuals . 

tyba  12/31/17 

-6.1 

-74.3 

-65.2 

-68.7 

-72.5 

-75.9 

-79.7 

-83.9 

-88.0 

-92.3 

-286.9 

-706.7 

ToMi  of  Tax  Reform  for  Individuals . 

-29.5 

-109.9 

-100.2 

-99.2 

-98.1 

-95.4 

-92.2 

-92.6 

-93.7 

-93.2 

-435.9 

-902.9 

.liiJjHuess  fax  Reform 

A.  Tax  Rates 

1.  20%  corporate  tax  rate  in  2019  and  thereafter . 

tyba  12/31/18 

-15.2 

-99.0 

-138.6 

-141.9 

-143.2 

-147.7 

-P2# 

-157.0 

-163.1 

-171.0 

-537.9 

-1.329,2 

2.  Reduction  of  dividends  received  deduction  percentages . 

tyba  12/31/18 

... 

0.4 

0.5 

0.5 

0.6 

0.6 

0.6 

0.6 

0.6 

0.7 

2.0 

5.1 

H.  Repeal  of  Alternative  Minimum  Tax  on  Corporations  [2|.... 

tyba  12/31/17 

-15.3 

-8.3 

-4.5 

-4.7 

-1.3 

-1.3 

-1.3 

-1.3 

-1.2 

-1.1 

-34.0 

-40.3 

C.  Small  Business  Refonns 

1 .  Increase  section  1 79  expensing  to  $  1  million  with  a 
phaseout  range  beginning  at  $2.5  million  and  expand 
definition  of  qualified  property . 

ppisi  tyba  12/31/17 

-3.5 

-6.3 

-4.3 

-2.6 

-2.0 

-1.5 

-1.1 

-0.9 

-0.9 

-0.8 

-18.8 

-24.0 

2,  Simplified  accounting  for  small  business . 

[7] 

-8.7 

-6.9 

-2.6 

-1.6 

-1.3 

-1.2 

-1.2 

-1.3 

-1.4 

-1.4 

-21.1 

-27.6 

D.  Cost  Recovery,  etc. 

1 .  Limit  net  interest  deductions  to  30%  of  adjusted 

taxable  income,  carryforward  of  denied  deduction . 

tyba  12/31/17 

24.6 

39.2 

30.6 

30.4 

29.2 

28.7 

28.4 

30.4 

32.8 

.34.2 

154.0 

00 

CO 

2.  Provide  100%  bonus  depreciation  for  five 

years  [8] . 

ppisa  & 
sppoga  9/27/17 

-36.2 

-40.4 

-23.3 

-13.4 

-11.0 

8.8 

22.3 

14.9 

10.6 

6.4 

-124.3 

o 

o 

-(H-.3 

W 

3 

3.  Modifications  to  depreciation  limitations  on  luxury 

automobiles  and  personal  use  property . 

ppisa  12/31/17 

—  Estimate  Included  in  Item  II.D.2.  — 

4.  Modifications  of  treatment  of  certain  farm  property . 

ppisa  12/31/17 

[9] 

[9] 

[9] 

-0.1 

-0.2 

-0.3 

-0.2 

-0.1 

[9] 

[9] 

-0.4 

-1.1 

5.  Modification  of  net  operating  loss  deduction . 

laityba  12/31/17 

14.8 

14.4 

11.3 

15.6 

23.9 

.30.7 

28.8 

19.4 

9.1 

2.5 

79.8 

170.4 

6.  Repeal  like-kind  exchanges  except  for  real  property . 

generally  eca  12/31/17 

0.6 

1.0 

1.3 

1.8 

2.3 

2.9 

3.7 

4.5 

5.6 

6.7 

7.0 

30.5 

Provision 


'■'j  'MSSs^VC 


7.  Applicable  recovery  period  for  real  property  [10] . 

E.  Business-Related  Deductions 

1 .  Repeal  of  deduction  for  income  attributable  to  domestic 

production  activities . 

2.  Limitation  on  deduction  by  employers  of  expeasesdo?; 
fringe  benefits: 

a.  Meals  and  entertainment  expenses  [11] . 

b.  Qualified  transportation  fringes  [12] . 

F.  Accounting  Methods 

1.  Certain  special  rules  for  taxable  year  of  inclusion  (in 

general) . 

2.  Certain  special  rules  for  taxable  year  of  inclusion 

(related  to  original  issue  discount) . 

G.  Business  Credits 

1 .  Modification  of  credit  for  clinical  testing  expenses  for 


certain  dn;jgj,®S|''^e  diseases  or  conditions .  apoii  tyba  12/31/17 

2.  Modificati^^j^abilitation  credit .  [13] 

3.  Repeal  of  for  certain  unused  business  credits .  tyba  12/31/17 

H.  Banks  and  Financial  Instruments 

1.  Limitation  on  deduction  for  FDIC  premiums .  tyba  12/31/17 

2.  Repeal  of  advance  refunding  bonds .  ar  bia  12/31/17 

3.  Cost  basis  of  specified  securities  determined  without 

regard  to  identification .  seaoda  12/31/17 

I.  Compensation 

1 .  Nonqualified  deferred  compensation .  [  14] 

2.  Modification  of  limitation  on  excessive  employee 

remuneration .  tyba  12/31/17 

3.  20%  excise  tax  on  excess  tax-exempt  organization 

executive  compensation .  tyba  12/31/17 

J.  Insurance 

1.  Net  operating  losses  of  life  insurance  companies .  tyba  12/31/17 

2.  Repeal  of  small  life  insurance  company  deduction .  tyba  12/31/17 

3.  Adjustment  for  change  in  computing  reserves .  tyba  12/31/17 

4.  Repeal  of  special  rule  for  distributions  to  shareholders 

from  pre- 1984  policyholders  surplus  account .  tyba  12/31/17 

5.  Modification  of  proration  rules  for  property  and 

casualty  insurance  companies .  tyba  12/31/17 

6.  Repeal  of  special  estimated  tax  payments .  tyba  12/31/17 

7.  Capitalization  of  certain  policy  acquisition  expenses .  tyba  12/31/17 

8.  Tax  reporting  for  life  settlement  transactions . generally  tyba  12/31/17 

9.  Clarification  of  tax  basis  of  life  insurance  contracts . generally  teia  8/25/09- 

10.  Exception  to  transfer  for  valuable  consideration  rules .  ta  12/31/17 


V. 


tyba  12/31/18 

apoia  12/31/17 
apoia  12/31/17 

tyba  12/31/17 
tyba  12/31/17 
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2018  2019  2020  2021  2022  2023 


2024 


2025 

2026 

2027 

2018-22 

201»7 

CO 

-0.6 

-0.6 

-0.6 

-2.7 

o 

o 

5.7 

10.3 

10.5 

11.5 

28.8 

1 

CO 

CO 

2.5 

2.6 

2.6 

10.0 

(h 

1.9 

1.9 

2.0 

7.9 

0.2 

0.2 

0.2 

7.8 

8.9 

0.3 

0.3 

0.3 

7.4 

8.7 

4.2 

4.8 

5.3 

8.6 

29.7 

0.6 

0.6 

0.6 

1.5 

4.3 

1.5 

1.6 

1.6 

6.8 

14.5 

2.1 

2.1 

2.1 

6.5 

16.8 

0.2 

0.3 

0.3 

1.5 

2.7 

-0.3 


-0.3 


1.6 

1.3 


-0.6 


3.4 


2.0 

1.5 


-0.6  -0.6  -0.6  -0.6 


7.9 


2.1 

1.7 


8.7 


2.1 

1.7 


9.1 


2.2 

1.8 


9.5 


2.3 

1.8 


-0.6 


10.0 


2.4 

1.8 


1.9 

2.0 

1.6 

1.6 

0.6 

0.2 

0.2 

1.3 

2.1 

1.5 

1.5 

0.9 

0.2 

0.2 

0.5 

1.4 

1.8 

2.2 

2.6 

3.1 

3.7 

[4] 

0.2 

0.4 

0.5 

0.5 

0.5 

0.6 

■  Negligible  Revenue  Effect 


0.8 

1.8 

1.4 

1.4 

1.4 

1.5 

1.5 

0.4 

1.1 

1.4 

1.7 

1.9 

2.0 

2.0 

0.3 

0.4 

0.4 

0.2 

0.2 

0.2 

0.2 

0.3 

1.0 

1.6 

1.5 

1.3 

1.1 

0.8 

0.3 

2.0 

1.2 

1.1 

1.1 

1.0 

1.0 

0.3 

0.4 

0.4 

0.4 

0.4 

0.4 

0.4 

[4] 

[4] 

[4] 

[4] 

0.2 

0.1 

0.1 

0.1 

[4] 

[4] 

[4] 

[4] 

0.2 

0.3 

0.2 

0.2 

[4] 

[4] 

[4] 

[4] 

0.4 

1.5 

2.1 

2.2 

[9] 

[9] 

[4] 

[4] 

Esiimate  Included  in  Item  Il.D. 
[4]  [4]  [4] 

0.1  0.1  0.1 

[4]  [4]  [4] 

0.2  0.2  0.2 

[4]  [4]  [4] 

2.4  2.5  2.7 

[4]  [4]  [4] 

Estimate  Included  in  Item  II.J.8.  ■ 
Estimate  Included  in  Item  II.J.8.  ■ 


0.^  i  j#6‘  V  6  W  f  t  f  f  ^'1  = 


13.4 

10.4 
3.6 
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Provision 

Effective 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2018-22 

2018*^7 

CO 

K.  Partnerships 

o 

o 

o 

1 

1 .  Tax  gain  on  the  sale  of  a  partnership  interest  on  look-thru 

1 

CO 

basis . 

saea  12/31/17 

[4] 

0.2 

0.3 

0.3 

0.4 

0.5 

0.5 

0.5 

0.5 

0.6 

1.2 

2.  Expand  the  definition  of  substantial  built-in  loss  for 

o 

1 

purposes  of  partnership  loss  transfers . 

topia  12/31/17 

[4] 

[4] 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.2 

T7.5 

3.  Charitable  contributions  and  foreign  taxes  taken  into 

CO 

< 

account  in  determining  limitation  on  allowance  of 

UJ 

partner’s  share  of  loss . 

tyba  12/31/17 

[4] 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.2 

0.2 

0.5 

H-.2 

L.  Detennination  of  Worker  Classification  and  Information 

Reporting  Requirements 

1 .  Worker  classification  safe  harbor  and  withholding  [15] . 

[16] 

-0.1 

-0.3 

-0.3 

-0.3 

-0.3 

-0.4 

-0.4 

-0.4 

-0.5 

-0.5 

-1.3 

-3.4 

2.  Change  in  infonnation  reporting  thresholds  [2]  [17] . 

pma  12/31/18 

... 

0.2 

0.3 

0.4 

0.4 

0.4 

0.4 

0.5 

0.5 

0.5 

1.3 

3.6 

M.  Tax-Exempt  Organizations 

1 .  Excise  tax  based  on  investment  income  of  private 

colleges  and  universities . 

tyba  12/31/17 

0.2 

0.2 

0.2 

0.2 

0.3 

0.3 

0.3 

0.3 

0.3 

0.3 

1.2 

2.5 

2.  Name  and  logo  royalties  treated  as  unrelated  business 

taxable  income . 

tyba  12/31/17 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.3 

0.8 

2.0 

3.  Unrelated  business  taxable  income  separately  computed 

generally 

for  each  trade  or  business  activity . 

tyba  12/31/17 

0.3 

0.3 

0.3 

0.3 

0.3 

0.3 

0.3 

0.3 

0.3 

0.4 

1.6 

3.2 

4.  Repeal  tax-exempt  status  for  professional  sports  leagues . 

tyba  12/31/17 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

|4] 

[4] 

[4] 

0.1 

5.  Modification  of  taxes  on  excess  benefit  transactions 

lyhfl  I7m/I7 

6.  Charitable  deduction  not  allowed  for  amounts  paid  in 

exchange  for  college  athletic  event  seating  rights . 

cmi  tyba  12/31/17 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.9 

1.9 

N.  Retirement  Savings 

1 .  Conformity  of  contribution  limits  for  employer-sponsored 

pyba  & 

plans . 

tyba  12/31/17 

0.1 

0.1 

0.1 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.2 

0.7 

1.7 

2.  Application  of  10%  early  withdrawal  tax  to  governmental 

457  plans . 

tyba  12/31/17 

[9] 

-0.1 

-0.1 

-0.1 

[9] 

[9] 

[9] 

[9] 

|9] 

[9] 

0.2 

-0.3 

3.  Eliminate  catch-up  contributions  for  high-wage 

pyba  & 

employees . 

tyba  12/31/17 

[4] 

[4] 

[4] 

[4] 

[4] 

0.1 

0.1 

0.1 

0.1 

0.1 

0.2 

0.5 

Total  of  Business  Tax  Reform . 

-29.0 

-84.2 

-103.0 

-88.0 

-75.1 

-52.2 

-43.3 

-60.4 

-72.8 

-89.5 

-378.5 

-697.2 

III.  International  Tax  Reform 

o 

A.  Establishment  of  Participation  Exemption  System  for 

o 

Taxation  of  Foreign  Income 

o 

1 ,  Deduction  for  dividends  received  by  domestic 

1 — 

CO 

corporations  from  certain  foreign  corporations . 

[18] 

-17.7 

-26.4 

-18.3 

-20.1 

-20.5 

-20.4 

-21.7 

-22.7 

-23.4 

-24.5 

-103.0 

-2f?.6 

2.  Special  rules  relating  to  sales  or  transfers  involving 

dri  tyba  & 

certain  foreign  corporations . 

Ta  12/31/17 

0.2 

0.2 

0.5 

0.8 

1.2 

1.4 

1.6 

1.5 

1.7 

2.2 

2.9 

11.3 
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Provision 

Effective 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2018-22 

201M7 

CO 

3.  Treatment  of  deferred  foreign  income  upon  transition 
to  participation  exemption  system  of  taxation  and 
mandatory  inclusion  at  two-tier  rate  (5-percent  rate 
for  illiquid  assets,  10-percent  rate  for  liquid  assets) . 

[19] 

45.8 

22.7 

6.9 

7.3 

8.1 

16.3 

30.1 

41.6 

19.1 

-8.0 

90.9 

o 

o 

o 

1 

1 

CO 

CO 

l<g.O 

n.  Rules  Related  to  Passive  and  Mobile  Income 

1 .  Current  year  inclusion  of  global  intangible  low-taxed 
income,  with  deduction,  by  United  States  shareholders . 

[18] 

19.6 

24.5 

9.6 

9.3 

8.9 

8.5 

8.8 

8.9 

8.9 

8.4 

72.0 

CO 

< 

1^5 

2.  Deduction  for  foreign-derived  intangible  income  derived 
from  trade  or  business  within  the  United  States . 

tyba  12/31/17 

-1.3 

3.7 

6.8 

6.4 

0.3 

-11.4 

-15.8 

-19.9 

-24.6 

-30.6 

15.9 

H 

-86.4 

3.  Special  rules  for  transfers  of  intangible  property  from 
controlled  foreign  corporations  to  United  States 
shareholders . 

[20] 

-3.9 

-7.3 

-8.9 

-12.1 

-8.3 

-0.9 

1.7 

1.8 

1.9 

1.9 

-40.6 

-.34.1 

C.  CHh'^r  .ModiifiiS^.pos  of  Subpart  F  Provisions 

1 .  Bl^aj^iji^af^tusion  of  foreign  base  company 

. 

[18] 

-0.1 

-0.3 

-0.3 

-0.3 

-0.4 

-0.4 

-0.4 

-0.5 

-0.5 

-0.6 

-1.4 

-4.0 

2.  of  de  minimis  eS^^^^rfor 

income . . 

[18] 

[9] 

[9] 

[9] 

|9] 

[9] 

[9] 

(9] 

|9] 

|9] 

(9] 

-0.2 

-0.4 

3.  R]!^Ss?4W£ihj5idi®ti  based  on  withdra^^Si^^eviously 
excluded  subparl  F  income  from  qualified  investment . 

[18] 

[9] 

[9] 

[9] 

[9] 

|9] 

[9] 

[9] 

|9] 

|9] 

(9] 

[9] 

|9] 

4.  Modification  of  stock  attribution  rules  for  determining 
status  as  a  controlled  foreign  corporation . 

[19] 

-  -  Estimate  Included  in  Item  III. A.  I.  -  - 

5.  Modification  of  definition  of  United  States  shareholder . 

[18] 

0.2 

0.2 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.8 

1.4 

6.  Flimination  of  requirement  that  corporation  must  be 
controlled  for  30  days  before  subpart  F  inclusions 

apply . 

[18] 

[4] 

0.1 

[4] 

[4] 

[4] 

[4] 

[4] 

[4] 

|4] 

[4] 

0.2 

0.4 

7.  Look-thru  rule  for  controlled  foreign  corporations 

made  permanent . 

[21] 

... 

... 

-0.8 

-1.2 

-1.3 

-1.4 

-1.5 

-1.7 

-1.8 

-2.0 

-3.3 

-11.8 

8.  Corporations  eligible  for  deduction  for  dividends  from 
controlled  foreign  corporations  exempt  from  subpart  F  to 
investments  in  United  States  property . 

[18] 

-0.1 

-0.2 

-0.2 

-0.2 

-0.2 

-0.2 

-0.2 

-0.2 

-0.2 

-0.2 

-1.0 

-2.0 

D.  Prevention  of  Base  Erosion 

1 .  Denial  of  deduction  for  interest  expense  of  United  States 
shareholders  which  are  members  of  worldwide  alTiliated 
groups  with  excess  domestic  indebtedness . 

tyba  12/31/17 

0.5 

0.8 

0.7 

0.8 

0.7 

0.9 

1.0 

0.9 

1.2 

L3 

3.5 

2.  Limitation  on  income  shifting  through  intangible 

properly  transfers . 

Tatyba  12/31/17 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.2 

0.2 

6/2 

CO 

§3 

3.  Certain  related  party  amounts  paid  or  accrued  in 

hybrid  transactions  or  with  hybrid  entities . 

tyba  12/31/17 

-  -  Estimate  Included  in  Item  III. A.  /.  -  - 

-  -  -  ^4 

---o- 

4,  Tennination  of  special  rules  for  domestic  international 
sales  corporation . 

tyba  12/31/18 

— 

0.3 

0.5 

0.6 

0.6 

0.6 

0.6 

0.7 

0.7 

0.7 

2.0 

5.3 

5.  Surrogate  foreign  corporations  not  eligible  for 

reduced  rate  on  dividends . 

dpa  12/31/17 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.3 

0.7 
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Provision 


Effective 


2018  2019  2020  2021  2022  2023  2024  2025  2026  2027  2018-22  201»»27 

CO 

CO 


E.  Modifications  Related  to  Foreign  Tax  Credit  System 
1 .  Repeal  of  section  902  indirect  foreign  tax  credits; 
detennination  of  section  960  credit  on  current  year 
basis . 


[18] 


'  Es4itlf(sie  Included  in  Item  III.A.  I.  • 


o 

o 

o 

I 

I 

CO 

CO 

o 

-  L  - 


Separate  foreign  tax  credit  limitation  basket  for 
foreign  branch  income . 

tyba  12/31/17 

-  -  Estimate  Included  in  Item  III.B.I. - 

CO 

-  <- 

Acceleration  of  election  to  allocate  interest,  etc.,  on  a 
worldwide  basis . 

tyba  12/31/17 

-0.3 

-0.6 

-0.7 

-0.4 

-2.0 

LU 

Qi 

t2-.0 

Source  of  income  from  sales  of  inventory  determined 
solely  on  basis  of  production  activities . 

tyba  12/31/17 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.3 

0.5 

Inbound  Provisions 

Base  erosion  and  anti-abuse  tax . 

apoaa  12/31/17 

3.9 

9.3 

11.5 

12.1 

12.6 

13.4 

14.2 

14.7 

15.4 

16.6 

49.3 

123.5 

Other  Provisions 

Taxation  of  passenger  cruise  gross  income  of  foreign 
corporations  and  nonresident  alien  individuals . 

tyba  12/31/17 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.4 

0.7 

Restriction  on  insurance  business  exception  to  passive 
foreign  investment  company  rules . 

tyba  12/31/17 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.2 

0.2 

0.2 

0.5 

1.1 

Repeal  of  fair  market  value  method  of  interest 

expense  apportionment . 

tyba  12/31/17 

[4] 

0.1 

0.1 

[4] 

14] 

14] 

14] 

14] 

14] 

14] 

0.2 

0.2 

il  of  International  Tax  Reform . 

47,3 

27,5 

7,9 

3,6 

2,3 

7,0 

19,0 

25.9 

-0.8 

-34.0 

88.2 

104.4 

NET  TOTAL  , 


-11.2 


-166.6  -195.3 


-183.6 


-170.9  -140.6  -116.5 


-127.1 


-167.3  -216.7  -726.2  -1,495.7 


Joint  Committee  on  Taxation 

NOTE:  Details  may  not  add  to  totals  due  to  rounding.  The  date  of  enactment  is  generally  assumed  to  be  December  1,  2017. 
Legend  for  "Effective"  column: 


apoia  =  amounts  paid  or  incurred  after 

eca  =  exchanges  completed  after 

spa  =  services  performed  after 

ar  =  advance  refunding 

gma  =  gifts  made  after 

sppoga  =  specified  plants  planted  or 

apoaa  =  amounts  paid  or  accrued  after 

lai  =  losses  accrued  in 

grafted  after 

apoii  =  amounts  paid  or  incurred  in 

pma  =  payments  made  after  ;■!,?  ’if  C 

ta  =  transactions  after 

bia  =  bonds  issued  after 

ppisa  =  property  placed  in  service  - 

Ta  =  transfers  after 

cmi  =  contributions  made  in 

ppisi  =  property  placed  in  service  ill 

topia  =  transfers  of  partnership  intercst-Q! 

DOE  =  date  of  enactment 

pyba  =  plan  years  beginning  after 

after 

CO 

dda  =  decedents  dying  after 

saea  =  sales  and  exchanges  after 

tyba  =  taxable  years  beginning  after 

o 

o 

dpa  dividends  paid  after 

seaoda  =  sales,  exchanges,  and  other 

1 — 
CO 
=) 

dri  =  dividends  received  in 

dispositions  after 

[Footnotes  for  JCX-52-1 7  appear  on  the  following  pages] 
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Footnotes  for  JC-X-52-17: 


CO 

CD 

O 

O 

O 


[1] 

m 


[3] 


[4] 

[5] 


[6] 

[7] 


The  parameters  for  the  end  of  the  22.5%  and  32.5%  rate  brackets,  the  beginning  of  the  38.5%  rate  bracket,  and  the  standard  deduction  amount  use  2018  as  the  base  year.  Other  indexed  parameters  are  co 

ttsliijsiied  for  inflation  from  their  2017  values  using  the  chained  CPI-U  as  the  inflation  measure  to  determine  2018  values.  co 


HsbijMte  includes  the  following  outlay  effects: 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2018-22 

201  %27 

10%,  12%,  22.5%,  25%,  ,32.5,  .35%,  and  38.5%  tax  brackets . 

... 

1.0 

1.1 

1.2 

1.2 

1.2 

1.2 

1.2 

1.3 

1.3 

4.4 

ro.6 

Modify  standard  deduction . 

... 

9.4 

9.7 

10.2 

10.4 

10.5 

10.6 

10.7 

10.9 

11.1 

39.7 

‘$.6 

Repeal  personal  exemptions . 

-10.8 

-15.9 

-16.4 

-16.6 

-16.9 

-17.2 

-17.4 

-17.7 

-17.9 

-18.1 

-76.6 

-1^9 

Alternative  inflation  methcxls . 

.... 

-0.3 

-0.6 

-1.3 

-1.6 

-2.1 

-2.5 

-3.1 

-3.6 

-4.0 

-3.9 

-H-.2 

Modification  of  child  tax  credit . 

... 

14.1 

14.3 

14.2 

14.2 

15.7 

15.7 

15.6 

15.6 

16.9 

56.7 

1.36.2 

Change  in  information  reporting  thresholds . 

Require  valid  Social  Security  number  of  each  child  to  claim 

.... 

... 

[22] 

[22] 

[22] 

[22] 

[22] 

[22] 

[22] 

[22] 

0.1 

0.2 

refundable  portion  of  child  credit . 

Repeal  of  itemized  dcxluctions  for  taxes  not  paid  or  accrued  in  a  trade  or 
business,  interest  on  home  equity  debt,  non-disaster  easualty  losses  and 

-2.9 

-2.8 

-2.7 

-2.6 

-2.7 

-2.6 

-2.5 

-2.6 

-2.7 

-11.1 

-24.1 

eertain  miseellaneous  expenses . 

... 

-0.4 

-0.3 

-0.4 

-0.4 

-0.4 

-0.4 

-0.4 

-0.4 

-0.5 

-1.5 

-3.7 

Repeal  of  alternative  minimum  tax  on  corporations . 

10.8 

3.8 

-0.4 

-0.3 

... 

... 

... 

... 

... 

... 

13.9 

13.9 

Estimate  includes  the  following  budget  effects: 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2018-22 

2018-27 

Total  Revenue  Effeet  (SECA  interaetion) . 

-1.3 

-1.8 

-1.6 

-1.3 

-0.9 

1.7 

2.7 

1.9 

1.4 

l.l 

-6.8 

2.1 

On-budget  effeets . 

-0.2 

-0.4 

-0.3 

-0.3 

-0.2 

0.3 

0.6 

0.4 

0.3 

0.2 

-1.4 

0.4 

OlT-budget  effects . 

Gain  of  less  than  $50  million. 

-1.0 

-1.4 

-1.2 

-1.0 

-0.7 

1.4 

2.2 

1.5 

1.1 

0.9 

-5.4 

1.6 

E^stimate  includes  the  following  budget  effects: 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

2025 

2026 

2027 

2018-22 

2018-27 

Total  Revenue  Effect . 

0.4 

0.6 

0.6 

0.6 

0.6 

0.6 

0.6 

0.7 

0.7 

0.7 

2.7 

6.1 

On-budget  elTects . . 

0.3 

0.4 

0.5 

0.5 

0.5 

0.5 

0.5 

0.5 

0.5 

0.6 

2.2 

4.8 

OO^bUclgCt  cfTcCtS . .  0. 1  0,1 

Estimate  includes  policy  that  retains  exclusion  undtitr^^^^  2 1 7(g)  (related  to  members  of  the  Armed  Forces). 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.6 

1.3 

The  expansion  of  the  threshold  allowing  the  use  of  the  cash  method,  the  creati^  ijt^^iexemption  from  the  requirement  to  use  inventories,  and  the  expansion  of  the  exception  from  the  unifonn  capitalization 
rules  are  effective  for  taxable  years  beginning  after  December  31,  2017.  The  of  the  exception  from  the  requirement  to  use  the  percentage  of  completion  methtxl  is  effective  for  contracts  entered 

into  after  December  3 1,  2017,  in  taxable  years  ending  after  such  date.  The  thce!^i(S)C;Bpplicable  to  each  provision  is  indexed  for  inflation  for  taxable  years  beginning  after  December  31,  2018. 


[8]  Estimate  contains  interaction  with  the  section  179  expansion  in  II.C.l. 

[9]  Loss  of  less  than  $50  million.  .  . 

[10]  Estimate  includes  the  following  provisions:  for  nonresidential  real  property,  reduce  the  applicable  recovery  period  to  25  years  from  39  years;  for  residential  rental  prop(^^.,,'J!^^S^,!5t5^'^^licable  recovery 
period  to  25  years  from  27.5  years;  for  qualified  improvement  property,  reduce  the  applicable  recovery  period  to  10  years  from  15  years.  .  i;.;*' 


1 1]  Estimate  includes  the  following  budget  effects: 

2018 

2019 

2020 

2021 

2022 

2023 

2024 

202S' 

w- 

2018-22 

2018-27 

-  CO 

Total  Revenue  Effect . 

.  1.6 

2.0 

2.1 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

2.6 

10.0 

On-budget  effects . 

.  1.3 

1.6 

1.7 

1.8 

1.8 

1.9 

2.0 

2.1 

2.1 

2.2 

8.2 

©5 

Off-budget  effects . 

.  0.3 

0.4 

0.4 

0.4 

0.4 

0.4 

0.4 

0.4 

0.4 

0.4 

1.8 

g>.9 

1— 

CO 

=) 

[Foolnoles  for  Table  JCX-52-1 7  continue  on  the  following  page] 
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Footnotes  for  JC?X-52-17  coi3^iB^¥%  . 

[12]  Estimate  includes  the  IbllijvMag'hadgsreffects: 

Total  Revenue  Effect . 

On-budget  effects . 

Off-budget  effects . 

[13]  Generally  effective  for  amounts  paid  or  incurred  after  December  31,  2017,  with  a  transition  rule  providing  that  for  buildings  owned  or  leased  at  all  times  after  December  31,  2017,  the  24-month 
period  for  making  qualified  rehabilitation  expenditures  begins  no  later  than  180  days  after  the  date  of  enactment,  and  the  repeal  is  effective  for  such  expenditures  paid  or  incurred  after  the 

end  of  the  taxable  year  in  which  such  24-month  period  ends. 

[  1 4]  Generally  effective  for  amounts  attributable  to  services  performed  after  Deccnnber  3 1 ,  20 1 7.  Amounts  attributable  to  services  perfonned  before  January  1 ,  20 1 8,  are  included  in  income  at  the 
later  of  vesting  (as  defined  under  the  proposal)  or  2026. 


CO 

CO 

O 

O 

O 


2018 

2019 

2020 

2021 

2022 

2023 

2024 

2021 

’2027 

2018-22 

201 8^27 

1.3 

1.5 

1.7 

1.7 

1.8 

1.8 

1.8 

1.9 

1.9 

2.0 

7.9 

1:^.4 

1.0 

1.2 

1.3 

1.3 

1.4 

1.4 

1.5 

1.5 

1.5 

1.6 

6.4 

0.3 

0.3 

0.3 

0.3 

0.4 

0.4 

0.4 

0.4 

0.4 

0.4 

1.6 

T.5 

CO 

< 

LU 

or 


[15]  Estimate  includes  the  following  budget  effects: 

2018 

2019 

2020 

2021 

2022  2023  2024 

2025 

2026 

2027 

2018-22 

2018-27 

Total  Revenue  Effect . 

.  -0.1 

-0.3 

-0.3 

-0.3 

-0.3  -0.4  -0.4 

-0.4 

-0.5 

-0.5 

-1.3 

-3.4 

On-budget  elTects . 

.  [9] 

-0.1 

-0.1 

-0.1 

fi,  ,-p.i,  ,-.0^ 

-0.1 

-0.1 

-0.3 

-0.7 

Off-budget  elTects . 

.  [9] 

-0.2 

-0.2 

-0.3 

-0.4 

-0.4 

-1.0 

-2.7 

[16]  Generally  effective  for  services  perfonned  after  December  3 1 ,  20 1 7,  though  section  7706(d)(  1  )(C)  requirements  are  not  to  be  enfor^XddlJf 

;ti^l480  days  after  the  date  of  enactment. 

[  1 7]  Estimate  includes  the  following  budget  effects: 

2018 

2019 

2020 

2021 

WM-. 

2026 

2027 

2018-22 

2018-27 

Total  Revenue  Effect . 

. 

0.2 

0.3 

0.4 

o;4  *  ^ 

0.5 

0.5 

1.3 

3.6 

On-budget  efl'ects . 

. 

0.1 

0.2 

0.2 

^  *  pig 

0.3 

0.3 

0.7 

1.9 

Off-budget  elTects . 

. 

0.1 

0.2 

0.2 

Cl  ®  M 

0.2 

0.3 

0.6 

1.7 

[18]  Effective  for  taxable  years  of  foreign  corporations  beginning  after  December  3 1 ,  20 1 7,  and  to  taxable  years  of  United 

States  sharehp 

years  of  foreign  corporations  end. 

[19]  Effective  for  the  last  taxable  year  of  foreign  corporations  beginning  before  January  1 , 20 1 8,  and  all  subsequent  taxable  years  of  fore^>CJ^!^pc5r§^:t!^^«f^4i•g'’7^M^4^te  years  of  a  United  States  shareholder 

with  or  within  which  such  taxable  years  end.  i 

[20]  Effective  for  distributions  made  in  taxable  years  of  foreign  corporations  beginning  after  December  3 1 ,  20 1 7,  and  for  taxable  years  cff  nht'(ib^ ^  within  which  such  taxable  years  of 
foreign  corporations  end. 

[21]  Effective  for  taxable  years  of  foreign  corporations  beginning  after  December  3 1 ,  20 1 9,  and  to  taxable  years  of  United  States  shareholders  with  or  within  which  such  taxable  years  of  foreign  corporations  end. 

[22]  Increase  in  outlays  of  less  than  $50  million. 
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RE:  SFC  Chairman's  Mark  and  Revenue  Table 

—  ‘ii —  "'ir—r~i —  — Mt" r —  — — — 


From: 

To: 


Cc: 


Date: 


"Lawless,  Julia  (Finance)"  <julia_lawless@finance.senate.gov> 

"Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell.senate.gov>,  "Prater,  Mark 
(Financey^marl^rater®fina^e.senate.gov>,  "Knight,  Shahira  E.  EOP/WHO" 

"Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

"Khosla,  Jay  (Finance)"  <jay_khosla@finance.senate.gov>,  "Hickman,  Bryan  (Finance)" 
<bryan_hickman@finance.senate.gov>,  "Niederee,  Katie  (Finance)" 
<katie_niederee@finance.senate.gov> 

Thu,  09  Nov  2017  20:46:46  -0500 


Attachments:  11.9.17  Charge  and  Response.pdf  (130.78  kB);  11.9.17  Real  World  Examples.pdf  (128 

kB):  11.9.17  Policy  Highlights.pdf  (130.35  kB);  11.9.17  Committee  History.pdf  (467.15  kB) 


Attached,  please  find  additional  documents: 

Charge  &  Response 
Real  World  Examples 
Policy  Highlights 

SFC  Committee  History  in  Tax  Space 
Let  us  know  if  you  need  anything  else. 


Julia  Lawless 

Communications  Director 
U.S.  Senate  Finance  Committee 
Chairman  Orrin  Hatch  (R-Utah) 


From:  Dunn,  Brendan  (McConnell) 

Sent:  Thursday,  November  9,  2017  8:27  PM 

To:  Prater,  Mark  (Finance)  <Mark  PraterPfinance. senate. gov>:  Knight,  Shahira  E.  EOP/WHO 

_ >;  Justin. Muzinich @)treasury.gov 

Cc:  Khosla,  Jay  (Finance)  <Jay_Khosla@finance.senate.gov>;  Hickman,  Bryan  (Finance) 
<Bryan_Hickman@finance.senate.gov>;  Niederee,  Katie  (Finance) 

<Katie_Niederee@finance.senate.gov>;  Lawless,  Julia  (Finance)  <Julia_Lawless@finance.senate.gov> 
Subject:  RE:  SFC  Chairman's  Mark  and  Revenue  Table 


Sounds  good 

Brendan  M.  Dunn 

Policy  Advisor  and  Counsel 

Oftice  of  the  Senate  Majority  Leader 


From:  Prater,  Mark  (Finance) 

Sent:  Thursday,  November  09,  2017  8:27  PM 

To:  Dunn,  Ey^ndaj^McComeil^Rmniia^Junrifamccopn ell. senate. gov>:  Knight,  Shahira  E. 
EOP/WHO  stin.Muzinich@treasury.gov 

Cc:  Khosla,  Jay  (Finance)  <Ja y_ Kti o s i a @ f m a  11  ce .se n a te . go v>:  Hickman,  Bryan  (Finance) 
<Brvan_Hickmari@finance.senate.gov>;  Niederee,  Katie  (Finance) 

<Katie  Niederec@financo.senate.gov>:  Lawless,  Julia  (Finance)  <Jul:a_Lawless(a>fi nance. senate. gov> 

Subject:  RE:  SFC  Chairman's  Mark  and  Revenue  Table 

Have  to  have  the  notice  approved  before  it  goes  out.  I'll  give  you  the  high  sign  after  that  occurs. 
Thanks. 
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From:  Dunn,  Brendan  (McConnell) 

Sent:  Thursday,  November  09,  2017  8:25  PM 

To:  Prater,  Mark  (Finance)  <Mark  Prate i'(Sfinance.senate.gov>:  Knight,  Shahira  E.  EOP/WHO 

Justin .Muzinich(5)t reasurv.gov 
Cc:  Khosla,  Jay  (Finance)  <Jav  KhoslarSfi nance. senate. gov>:  Hickman,  Bryan  (Finance) 

<Brvan  Hickman^finance.senate.eov>:  Niederee,  Katie  (Finance) 

<Katie  Niederee(S)fi nance. senate. gov>:  Lawless,  Julia  (Finance)  <Julia  Lawless(5>[inance. senate. gov> 
Subject:  RE:  SFC  Chairman's  Mark  and  Revenue  Table 


So  OK  to  flip  at  8:50? 

Lawless,  can  you  flip  the  other  2  documents? 

Maybe  give  people  a  taste  on  the  Charge  /  Response  and  2  pager  (that  everyone  has)? 


Brendan  M.  Dunn 

Policy  Advisor  and  Counsel 

Office  of  the  Senate  Majority  Leader 

From:  Prater,  Mark  (Finance) 

Sent:  Thursday,  November  09,  2017  8:20  PM 

To:  Dunn,  Brendan  (McConnell)<BrendanDunn  (5)  mcconn  ell. senate. gov>:  Knight,  Shahira  E. 

EOP/WHO  Justin.MuzinichfStreasurv.gov 

Cc:  Khosla.  Jay  (Finance)  <Jav  Khosla(5)finance.senate.gov>:  Hickman,  Bryan  (Finance) 

<Brvan  Hickmanffi)fin  a  nee. senate. eov>:  Niederee,  Katie  (Finance) 

<Katie  N iedereejnJfi nance. senate. gov>:  Lawless,  Julia  (Finance)  <Julia  _Lawless(afinance.senate.gov> 

Subject:  SFC  Chairman's  Mark  and  Revenue  Table 

FYL. 

Please  hold  tight  for  30  minutes.  We  want  to  send  to  SFC  member  offices  first  per  committee 
protocol.  Thanks. 
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United  States  Senate 

COMMITTEE  ON  FIN 


Charge  and  Response 

The  Senate  Finance  Committee's  tax  proposal  is  a  critical  step  toward  achieving  pro-American,  fiscally  responsible  tax 
reform.  This  proposal  is  the  culmination  of  years  of  work  at  the  Finance  Committee,  including  more  than  70  hearings, 
multiple  working  groups,  option  papers  and  reports.  This  comprehensive  plan  was  also  crafted  based  on  a  unified  tax 
reform  framework,  put  forth  in  September  with  the  administration  and  other  congressional  leaders. 

The  chairman's  mark  will  continue  through  regular  order,  including  a  robust  vetting  and  markup  process  in  the  Finance 
Committee  -  all  crucially  important  steps  as  Republicans  advance  their  shared  goal  of  delivering  strong,  pro-growth  tax 
reform  to  the  American  people. 

The  following  charge  and  response  is  designed  to  highlight  current  attacks  and  suggested  responses  to  help  set  the  record 
straight  and  put  an  end  to  the  false  narratives  on  tax  reform. 

CHARGES;  More  Tax  Cuts  for  the  Rich  &  Corporate  America 

•  Tax  Cuts  for  the  Wealthy 

•  Tax  Breaks  for  Corporate  America 

•  Small  Business  Loophole  to  Benefit  the  Rich 

•  Death  Tax  Changes  Benefit  the  Wealthy 


REFORM 


CHARGE:  The  Finance  Committee  bill  is  just  a  tax  cut  for  the  wealthy. 

RESPONSE:  False.  The  Finance  Committee  mark  cuts  tax  rates  across  the  board.  The  mark  also  repeals  a  number 
of  tax  credits  and  benefits,  including  many  that  predominantly  benefit  wealthy  taxpayers,  so  the  lower  rate  will  apply  to  a 
larger  income  base. 

The  bill  also; 

•  Nearly  doubles  the  standard  deduction  from  $6,350  to  $12,000  for  individuals,  from  $12,700  to  $24,000  for  married 
couples,  from  $9,300  to  $18,000  for  single  parents. 

•  Expands  the  child  tax  credit  from  $1,000  to  $1,650  and  allows  many  more  parents  to  claim  the  credit  by  substantially 
lifting  existing  caps 

Combined,  these  reforms  mean  lower  taxes  and  bigger  paychecks  for  tens  of  millions  of  middle-class  American  families. 

In  addition,  the  mark  does  not  shift  tax  burden  from  higher-income  earners  to  those  in  lower  brackets,  maintaining  the 
progressivity  of  the  current  tax  code. 


BOnOM  LINE  ;  The  Finance  Committee's  primary  focus  is  to  provide  much-needed  tax  relief  to  middle-  and  lower- 
income  families  and  individuals,  NOT  to  cut  taxes  for  the  wealthiest  Americans. 
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CHARGE:  The  Finance  Committee  mark  is  just  another  tax  break  for  major 
corporations. 

RESPONSE:  Over  the  last  two  decades,  the  vast  majority  of  America’s  foreign  competitors  have  aggressively 
reduced  their  corporate  tax  rates  while  the  United  States  has  steadily  maintained  a  35  percent  rate,  the  highest 
corporate  tax  rate  in  the  industrialized  world. 

The  Finance  Committee  mark  lowers  the  corporate  tax  rate  to  20  percent,  which  is  roughly  on  par  with  America's 
trading  partners.  And,  the  mark  pays  for  much  of  the  rate  reduction  with  a  combination  of  increased  economic 
growth  and  corporate  tax  offsets.  The  mark  will  also  move  the  United  States  from  a  worldwide  tax  system  to  a  more 
territorial  system,  allowing  American  companies  to  bring  foreign  earnings  back  to  the  United  States  to  invest  in  our 
economy  without  facing  unfair  and  uncompetitive  tax  consequences. 

BOnOM  LINE:  The  committee's  corporate  tax  reforms  will  increase  wages  for  middle-class  workers,  create 
more  U.S.  jobs,  and  prevent  more  jobs  and  capital  from  being  shipped  overseas.  In  fact,  the  Council  for  Economic 
Advisors  estimated  these  reforms  could  raise  household  incomes  by  $4,000  per  year  or  more. 

CHARGE:  The  bill  creates  a  massive  loophole  to  allow  wealthy  people  to  pay 
taxes  as  business  entities. 

RESPONSE:  False.  The  Finance  Committee  mark  will  allow  small  business  owners  to  deduct  a  portion  of  their 
"pass-through"  business  income  on  their  individual  tax  returns.  The  deduction  will  not  apply  to  normal  compensation 
paid  to  business  owners  and  will  be  subject  to  strict  requirements  to  prevent  high-income  earners  from  re¬ 
characterizing  personal  income  as  business  income  in  order  to  use  the  deduction. 

BOnOM  LINE:  Small  businesses  employ  nearly  half  of  all  U.S.  workers  and  create  the  majority  of  new  American 
jobs.  The  Finance  Committee  proposal  provides  much-needed  tax  relief  for  small  businesses,  allowing  them  to  expand, 
invest,  hire  more  workers  and  increase  wages,  while  also  preventing  people  from  gaming  the  system. 


CHARGE:  The  mark  repeats  the  mistakes  of  Kansas'  "pass-through"  tax 
system 

RESPONSE:  False.  Comparing  the  Kansas  tax  plan  to  the  Finance  Committee  proposal  is  an  apples  and  oranges 
comparison.  While  it  appeared  that  some  people  in  Kansas  were  able  to  game  the  system  in  order  to  take  advantage 
of  a  zero  percent  pass-through  rate,  the  Finance  Committee  proposal  does  not  exempt  pass-through  income  from 
taxation.  Instead,  it  allows  small  business  owners  with  pass-through  income  to  deduct  a  portion  of  that  income  on 
their  individual  returns.  The  mark  includes  safeguards  to  prevent  people  from  re-characterizing  personal  income  as 
business  income  in  order  to  use  the  deduction. 

BOnOM  LINE:  The  Finance  Committee  proposal  includes  a  simple  and  safe  means  of  providing  much-needed 
tax  relief  for  small  businesses  -  the  engines  of  American  job  creation,  while  also  preventing  people  from  gaming  the 
system. 

CHARGE:  Changes  to  the  death  tax  will  simply  benefit  the  rich. 


U.S.  Senate  Connmitttee  on  Finance 
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RESPONSE:  The  death  tax,  an  unfair  double  tax,  negatively  impacts  family-owned  businesses  and  farms 
throughout  the  country,  burdfehing  those  who  have  worked  their  entire  lives  to  build  successful  companies  and  create 
jobs.  These  families  $N,uld  not  .have  to  fear  double  taxation  from  Washington  when  they  pass  down  their  life’s  work  to 
the  next  generation.  ' 

While  many  Democrats  -  including  Sens.  Ron  Wyden,  Bill  Nelson,  Joe  Manchin,  Dianne  Feinstein  and  Patty  Murray  - 
have  acknowledged  this  reality  and  voted  to  repeal  the  death  tax,  the  Finance  Committee  mark  would  simply  increase 
the  death  tax  exemption  to  reduce  uncertainty  for  family-owned  farms  and  businesses  by  making  it  less  likely  that 
Washington  will  impose  an  unnecessary  and  unfair  layer  of  tax  on  Americans  who  want  to  pass  on  their  life’s  work  to 
the  next  generation. 

BOTTOM  LINE:  The  death  tax  punishes  Americans  for  building  up  farms  and  businesses  and  passing  them  on 
to  future  generations.  The  Finance  Committee  mark  mitigates  much  of  the  death  tax’s  adverse  impact. 


CHARGES;  More  Tax  Cuts  for  the  Rich  &  Corporate  America 

•  Bracket  Changes  Raise  Taxes  on  Low-Income  Americans 

•  Eliminating  Itemized  Deductions  Hurts  Middle  Class 

•  Changes  to  SALT  Harmful  to  Middle  Class 

•  Changes  affecting  Mortgage  Interest  Deductions  Hurt  Middle-Class  Home  Values 

•  Can't  Guarantee  a  Middle-Class  Tax  Cut 


CHARGE:  The  Finance  Committee  plan  raises  taxes  on  the  poor. 

RESPONSE:  The  committee’s  chief  focus  is  lowering  taxes  for  the  poor  and  middle  class.  By  nearly  doubling  the 
standard  deduction,  the  mark  reduces  the  tax  burden  for  tens  of  millions  of  lower-  and  middle-income  families  and 
greatly  expands  the  zero  percent  tax  bracket.  In  addition,  the  mark  lowers  the  current  15  percent  bracket  to  12  per¬ 
cent  and  maintains  the  10  percent  bracket  to  cover  those  who  rely  on  itemized  deductions  instead  of  the  standard 
deduction  to  qualify  for  the  bottom  rate. 

The  committee  proposal  also  significantly  increases  the  Child  Tax  Credit  from  $1,000  per  child  to  $1,650  per  child, 
and  maintains  other  provisions  that  are  important  to  low-  and  middle-income  families. 

BOTTOM  LINE:  Low-income  Americans  will  be  some  of  the  biggest  beneficiaries  of  the  Finance  Committee  tax 
reform  mark. 

CHARGE:  This  proposal  hurts  the  middle  class  by  eliminating  itemized 
deductions. 

RESPONSE:  False.  The  Finance  Committee  mark  provides  across-the-board  tax  relief,  with  a  particular  focus  on 
hardworking,  middle-class  Americans. 


U.S.  Senate  Committtee  on  Finance 

UST  001649 


3 

TREAS-1 7-0313-1-000670 


The  elimination  of  most  itemized  deductions  will  have  NO  impact  on  the  nearly  three-quarters  of  American  families 
who  currently  itemize.  For  the  less  than  30  percent  of  taxpayers  who  itemize  today,  the  benefit  of  lower  tax  rates,  a 
larger  standard  deduction  and  enhanced  child  tax  credits  will  largely  outweigh  the  loss  of  itemized  deductions. 

Importantly,  the  mark  retains  the  deductions  for  home  mortgage  interest  and  charitable  contributions,  two  of  the 
most  popular  and  important  deductions  for  the  middle  class. 

I  t , 

BOTTOM  LINE:  Every  major  provision  within  the  tax  code  has  an  important  constituency  and  consequence.  The 
Finance  Committee  mark  strikes  an  appropriate  balance  between  important  deductions  that  should  be  maintained 
and  those  that  should  be  repealed  in  order  to  reduce  the  overall  tax  burden  on  middle  class  Americans. 


CHARGE:  Eliminating  the  state  and  local  tax  (SALT)  deduction,  one  of  the  big¬ 
gest  of  itemized  deductions,  will  hurt  the  middle  class. 

RESPONSE:  The  Finance  Committee’s  chief  focus  is  on  providing  relief  for  low-  and  middle  income  Americans. 
The  SALT  deduction  disproportionately  benefits  those  who  make  more  than  $500,000  per  year  as  well  as  those  who 
live  in  high-tax  cities  and  states.  In  fact,  one-third  of  the  deduction’s  benefits  go  to  the  top  one  percent  of  earners, 
while  practically  no  benefit  goes  to  those  in  the  bottom  half. 

Nearly  three-quarters  of  American  families  already  claim  the  standard  deduction,  meaning  that  repealing  the  SALT  de¬ 
duction  will  have  absolutely  no  impact  on  them.  The  vast  majority  of  middle-class  families  who  currently  itemize  their 
deductions  should  fare  better  with  other  changes,  including  a  lower  tax  rate,  larger  standard  deduction  and  enhanced 
Child  Tax  Credit  than  with  the  SALT  deduction. 

BOTTOM  LINE:  Repealing  the  SALT  deduction,  which  has  a  very  hefty  price  tag  in  terms  of  revenue,  will  help 
reduce  the  tax  burden  on  the  middle  class  while  mostly  impacting  high-income  taxpayers  in  states  and  cities  with 
disproportionately  high  tax  rates. 


CHARGE:  Changes  to  the  mortgage  interest  deduction  will  hurt  the  value  of 
middle-class  homes  and  the  broader  real  estate  market. 

RESPONSE:  The  home  mortgage  interest  deduction  is  explicitly  retained  in  the  Finance  Committee  mark. 

While  fewer  people  will  claim  the  mortgage  interest  deduction  under  the  Finance  Committee  proposal  due  to  the 
expanded  standard  deduction,  most  middle-class  families  will  see  a  significant  decrease  in  their  tax  liability,  in  most 
cases  exceeding  the  itemized  deductions  they  claim  today,  ultimately  lowering  their  tax  bill. 

Historically,  growth  in  the  housing  market  correlates  very  closely  with  growth  in  the  economy  and  not  with  tax  rates. 
And,  larger  after-tax  paychecks  for  middle-class  workers  and  a  stronger  economy  will  strengthen,  not  weaken,  hous¬ 
ing  markets. 

BOnOM  LINE:  The  mark  will  maintain  the  core  of  the  home  mortgage  without  harming  home  values  or  the 
housing  market. 
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CHARGE:  The  Finance  Committee  tax  plan  does  not  cut  taxes  for  the  middle 
class. 


RESPONSE:  This  is  simply  false.  Under  this  proposal,  a  typical  family  of  four  earning  the  median  family  income 
(around  $73,000)  will  see  its  taxes  cut  by  nearly  $1,500.  The  bill  will  also  reduce  the  tax  burden  on  small  businesses 
and  put  American  companies  on  a  level  playing  field  with  their  foreign  competitors  in  order  to  grow  the  economy  and 
create  more  jobs  here  at  home. 

CHARGES;  A  Fiscal  Fiasco,  Lacks  Permanence  &  Is  Partisan 

•  Tax  Reform  Will  Add  Trillions  to  the  Debt 

•  Tax  Cuts  Pay  for  Themselves 

•  Lacks  Permanence  5  Results  in  Uncertainty 

•  Partisan  Exercise 

•  Written  in  the  Dark  of  Night 

CHARGE:  This  proposal  is  fiscally  irresponsible,  adding  trillions  to  the  debt. 

RESPONSE:  The  proposal  will  make  concrete  reforms  to  the  broken  U.S.  tax  code  and  put  the  American  economy 
back  on  a  growth  track.  The  plan  is  mostly  paid  for  with  a  combination  of  economic  growth  and  reforms  that  broaden 
the  tax  base  by  eliminating  special  interest  tax  breaks. 

This  tax  plan  is  an  investment  in  the  middle  class  -  one  that  will  produce  more  jobs,  higher  wages  and  a  stronger  and 
more  competitive  American  economy. 

CHARGE:  Since  tax  reform  is  being  done  through  reconciliation,  the  bill  will 
lack  permanence  and  sunset  in  10  years. 

RESPONSE:  When  we  crafted  this  mark,  one  of  our  goals  was  to  provide  Americans  with  as  much  certainty  and 
tax  permanence  as  possible.  Given  that  this  is  a  once-in-a-generation  opportunity  to  make  much-needed  changes  to 
the  tax  code,  getting  pro-growth  and  pro-middle-class  tax  reform  policies  in  the  books  with  as  much  permanence  as 
possible  is  the  best  way  forward. 

CHARGE:  Republicans  are  excluding  Democrats  by  doing  tax  reform  through 
reconciliation. 

RESPONSE:  Reconciliation  is  simply  a  procedural  tool  that  removes  the  60-vote  threshold  for  certain  types  of 
legislation  in  the  Senate.  If  you  look  back  to  major  tax  bills  in  recent  decades,  you’ll  see  that  most  of  them  were  done 
through  reconciliation  and  that  they  ultimately  had  bipartisan  support.  Republicans  have  invited  and  welcomed  the 
support  of  Democrats. 

Many  Democrats  are  on  the  record  in  support  of  many  of  the  very  reforms  contained  in  the  Finance  Committee  mark, 
including  middle  class  tax  relief,  reduced  corporate  tax  rates,  and  movement  to  a  territorial  tax  system.  This  suggests 
their  complaints  about  the  mark  are  more  about  politics  than  policy. 

BOTTOM  LINE:  Nothing  about  the  reconciliation  process  precludes  Democrats  from  engaging  in  tax  reform. 

The  decision  to  not  participate  in  this  endeavor  is  theirs  alone.  The  claim  that  reconciliation  somehow  prevents  them 
from  participating  is  a  transparent  excuse  for  putting  politics  ahead  of  reform. 
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CHARGE:  Senators  don't  even  know  what's  in  the  proposal. 

RESPONSE:  Members  of  the  Senate  Finance  Committee,  along  with  members  off  the  committee,  have  been 
meeting  for  months  to  address  goals  and  concerns.  The  mark  was  drafted  with  the  direct  input  of  Finance  Committee 
members. 

There  will  be  a  full  committee  markup  and  a  fair  and  robust  floor  debate.  Every  member  of  the  Senate  will  have  ample 
opportunity  to  read  the  bill,  opine  about  its  contents,  and  offer  changes. 

BOnOM  LINE:  There  are  no  legitimate  complaints  to  be  made  about  process.  This  entire  endeavor  has  been 
transparent  and  years  in  the  making. 


For  more  information,  visit  the  Senate  Finance  Committee’s  website  at  finance.senate.gov/taxreform. 
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Real  World  Impact 

How  the  Senate  proposal  will  help  Americans 

Family  of  four  earning  $73,000 

►  A  family  of  four  with  income  of  around  $73,000  (median  family  income) 
will  see  a  tax  cut  of  nearly  $1,500. 

►  Their  tax  bill  will  fall  from  what  they  pay  today,  around  $3,683,  to  paying 
$2,199  next  year— a  reduction  of  $1,484. 

►  This  represents  a  reduction  in  their  tax  bill  of  more  than  40  percent. 

Single  parent  with  income  of  $41,000 

►  A  single  parent  with  an  income  of  $41,000  will  see  a  tax  cut 
of  more  than  $1,000. 

►  Their  tax  bill  will  fall  from  what  they  are  paying  today,  around  $1,865, 
to  paying  $838  next  year — a  reduction  of  $1,027. 

►  This  represents  a  reduction  in  their  tax  bill  of  55  percent,  meaning  that  their 
tax  bill  next  year  will  be  less  than  half  of  what  it  is  today. 

Married  small  business  owners  with  income  of  $100,000 

►  A  couple  earning  $100,000,  with  $60,000  from  wages  $25,000  in 
compensation  from  their  non-corporate  business,  and  $15,000  of  business 
income,  will  see  a  tax  cut  of  more  than  $2,850. 

►  Their  tax  bill  will  fall  from  what  they  pay  today,  around  $11,280,  to 
paying  around  $8,425  next  year— a  reduction  of  $2,855. 


►  This  represents  a  reduction  in  their  tax  bill  of  more  than  25  percent. 
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Policy  Highlights 

The  Tax  Cuts  and  Jobs  Act  provides  fiscaliy  responsible  middle-class  tax  relief  by  cutting  tax  rates  across  the  board, 
reducing  the  tax  burden  on  American  job  creators  and  modernizing  our  tax  system.  Under  this  proposal,  a  typical  family  of 
four  earning  the  median  family  income  (around  $73,000)  will  see  its  taxes  cut  by  nearly  $1,500.  The  bill  will  also  reduce 
the  tax  burden  on  small  businesses  and  put  American  companies  on  a  level  playing  field  with  their  foreign  competitors  in 
order  to  grow  the  economy  and  create  more  jobs  here  at  home. 

Combined,  all  of  this  will  mean  bigger  paychecks  for  middle-class  workers  and  families,  more  American  jobs  and  a  stronger 
U.S.  economy. 

RELIEF  FOR  AMERICAN  WORKERS  ANO  FAMILIES 

The  Tax  Cuts  and  Jobs  Act: 

►  Lowers  individual  tax  rates  for  low-  and  middle-income  Americans  by  effectively  expanding  the  zero  tax  bracket  and 
maintaining  a  10  percent  bracket,  allowing  hardworking  taxpayers  to  keep  more  of  their  hard-earned  money,  make  ends 
meet,  and  save  for  retirement.  The  bill  includes  a  reformed  rate  structure  that  targets  tax  relief  to  the  middle  class 
while  maintaining  the  existing  tax  distribution,  and  a  38.5  percent  bracket  for  high-income  earners. 

►  Nearly  doubles  the  standard  deduction  to  reduce  or  eliminate  the  federal  income  tax  burden  for  tens  of  millions  of 
American  families.  The'standard  deduction  will  increase  from  $6,350  to  $12,000  for  individuals  and  from  $12,700  to 
$24,000  for  married  couples.  For  single  parents,  the  standard  deduction  will  increase  from  $9,300  to  $18,000. 

►  Recognizes  the  unique  challenges  faced  by  parents  with  young  children  by: 

•  Expanding  the  child  tax  credit  from  $1,000  to  $1,650  and  allowing  many  more  parents  to  claim  the  credit  by 
substantially  lifting  existing  caps; 

•  Preserving  the  child  and  dependent  care  tax  credit  to  help  working  parents  care  for  their  children  and  older 
dependents  -  such  as  an  aging  grandparent  -  who  need  support; 

•  Preserving  the  adoption  tax  credit  to  help  families  with  the  high  costs  of  adopting  children;  and 

•  Allowing  parents  to  more  effectively  save  for  the  education  costs  of  unborn  children. 

►  Preserves  the  deduction  for  charitable  contributions,  continuing  a  long  recognition  of  the  importance  of  private 
philanthropy  for  the  churches  and  community  organizations  that  daily  provide  aid  and  assistance  to  those  in  need. 

►  Protects  the  home  mortgage  interest  deduction  for  existing  mortgages  and  maintains  the  deduction  for  newly 
purchased  homes  up  to  $1  million.  This  incentive  for  homeownership  provides  tax  relief  to  current  and  aspiring 
homeowners. 

►  Continues  popular  retirement  savings  programs  such  as  401(k)s  and  Individual  Retirement  Accounts,  to  help 
Americans  build  their  retirement  nest  eggs  and  prepare  for  the  future. 
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RELIEF  FOR  AMERICAN  WORKERS  AND  FAMILIES  (continued) 

►  Preserves  the  earned  income  tax  credit  to  provide  tax  relief  to  lo\A/-income  Americans  working  to  build  better  lives 
for  themselves. 

►  Preserves  additional  important  elements  of  the  existing  individual  tax  system,  including: 

•  Deduction  for  medical  expenses 

•  Enhanced  standard  deduction  for  the  blind  and  elderly 

•  Education  relief  for  graduate  students 

►  Repeals  the  alternative  minimum  tax  (AMT)  to  simplify  the  tax  code  and  eliminate  uncertainty  for  millions  of 
Americans  who  are  required  to  calculate  their  taxes  twice  each  year. 

►  Provides  relief  from  the  death  tax  by  doubling  the  current  exemption.  This  will  reduce  uncertainty  and  costs  for 
family-owned  farms  and  businesses  by  making  it  less  likely  that  Washington  will  impose  an  unnecessary  layer  of 
taxation  on  Americans  who  want  to  pass  on  their  life's  work  to  the  next  generation. 

RELIEF  FOR  JOB  CREATORS  OF  ALL  SIZES 

►  Permanently  lowers  the  corporate  tax  rate  to  20  percent  so  American  companies  no  longer  have  to  face  the 
highest  tax  rate  in  the  industrialized  world,  which  will  allow  them  to  better  compete  in  the  global  marketplace, 
create  more  jobs  and  increase  wages. 

►  Substantially  lowers  the  tax  burden  on  Main  Street  job  creators  through; 

•  A  simple  and  easy-to-administer  deduction  for  pass-through  businesses  of  all  sizes,  allowing  more  small 
businesses  to  grow,  invest,  hire  new  workers  and  increase  wages  while  also  preventing  abuse  of  the 
reformed  system; 

•  Enhanced  Section  179  expensing  to  promote  business  investment  and  growth;  and 

•  Enhanced  cash  accounting,  allowing  more  businesses  to  use  the  simple  cash-basis  accounting  method. 

►  Full  and  immediate  expensing  of  new  equipment,  which  encourages  growth  and  increases  investment, 
productivity  and  wages. 

►  Protects  the  ability  of  small  businesses  to  deduct  interest  on  loans  that  allows  Main  Street  employers  to  expand, 
invest,  and  hire  new  workers. 

►  Preserves  important  elements  of  the  existing  business  tax  system,  including; 

•  Low-income  housing  credit  to  continue  encouraging  businesses  to  invest  in  affordable  housing  and  provide 
individuals  and  families  with  expanded  opportunities. 

•  Research  and  development  tax  credit,  which  enhances  investments  in  American  products,  technology  and 
innovations. 

►  Permanently  modernizes  our  outdated  international  tax  system  by  eliminating  the  antiquated  "worldwide"  system, 
in  order  to  eliminate  double  taxation,  enhance  the  competitiveness  of  American  companies,  and  bring  business 
and  investment  back  to  the  United  States. 

►  Eliminates  the  "lock-out  effect"  by  making  it  simpler  and  less  onerous  for  American  multinationals  to  bring  foreign 
earnings  back  to  America  for  investment  and  growth  here  at  home. 

►  Makes  the  United  States  a  better  place  to  do  busine&s  'by  eliminating  incentives  for  companies  to  shift  jobs, 
profits  and  intellectual  property  overseas,  and  by  creating  incentives  for  companies  to  both  locate  in  America  and 
bring  economic  activity  back  to  America. 
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Senate  Finance  Cemmittee  Takes  on  Tax  Reform 

Years  of  Analysis,  Papers,  Hearings  and  Legislating  Lay  the  Groundwork  for  a 

Once-ln-a  Generation  Tax  Overhaul 


The  Senate  Finance  Committee,  which  has  the  largest  committee  jurisdiction  in  either  chamber  of  Congress, 
oversees  more  than  50  percent  of  the  federal  budget  and  has  jurisdiction  over  tax,  trade  and  healthcare  policy. 
Since  U.S.  Senator  Orrin  Hatch  (R-Utah)  became  the  top  Republican  on  the  committee,  he's  fought  to  enact  a  strong, 
pro-growth  economic  agenda  to  strengthen  the  American  economy.  At  the  top  of  that  list  is  remaking  the  nation's 
tax  code  to  better  serve  American  job  creators  and  hardworking,  middle-class  families  across  the  country. 

Here’s  a  look  at  the  committee’s  work  by  the  numbers; 


21  pages  In  2011,  then  Ranking  Member  Hatch  led  Senate  Finance  Committee  Republicans  to  submit  21 
pages  of  recommendations  to  the  Joint  Select  Committee  on  Deficit  Reduction  to  help  lay  the 
groundwork  for  comprehensive  tax  reform. 


10  papers  Hatch  and  then-Chairman  Max  Baucus  (O-Mont.)  released  10  option  papers  as  part  of  the  "the 
blank  slate"  approach  that  was  launched  in  2013  to  scrub  the  tax  code  and  produce  concrete  policy 
solutions  to  bring  the  code  into  the  21st  century. 


7  principles  December  2014,  Hatch  released  an  extensive  report  titled,  "Comprehensive  Tax  Reform  for 
2015  and  Beyond."  The  report  is  not  a  tax  reform  plan,  but  a  discussion  of  ideas  and  principles 
that  outlines  in  detail  seven  key  principles  comprehensive  tax  reform  should  embrace,  including 
economic  growth,  fairness,  simplicity,  and  savings  and  investment,  among  others. 


5  working 
groups 


During  the  114th  Congress,,  as  chafirman.  Hatch  launched  five  bipartisan  Finance  Committee  tax 
working  groups  to  help  jumpstart  ciungressional  tax  reform  efforts.  The  groups  produced  bipartisan 
papers,  which  served  as  the  foundation  for  additional  hearings  and  helped  to  set  the  table  for  a  real 
overhaul  of  the  nation's  tax  code. 


2  committees  Under  Chairman  Hatch's  leadership,  the  Senate  Finance  Committee  marked  up  tax  extenders 
legislation  in  July  2015.  This  action  served  as  the  foundation  for  the  PATH  Act,  December  2015 
legislation  signed  into  law,  which  included  a  number  of  bipartisan  legislative  policies  that  were 
advanced  by  the  two  tax  writing  committees  through  open  process  and  debate. 
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6  years, 

70  hearings 


Over  the  last  six  years,  the  Senate  Finance  Committee  has  held  70  hearings  on  how  the  tax  code 
can  be  improved  and  streamlined  to  work  better  for  all  Americans. 


6  principals  A  recent  joint  statement  by  the  six  tax  principals  in  the  Senate,  House  and  administration 
highlighted  that  there  is  unity  among  the  legislative  and  executive  branches  and  that  the  tax¬ 
writing  committees  would  take  the  lead  in  drafting  legislation. 


The  time  to  reform  the  broken  tax  code  is  now.  A  pro-growth  tax  plan  will  move  the  U.S.  economy  forward, 
helping  to  produce  jobs  and  bigger  paychecks  for  the  American  people,  and  allowing  them  to  keep  more  of  their 
hard-earned  incomes. 


Six  years,  70  hearings 

Senate  Finance  Committee  work  on  tax  reform  under  Orrin  Hatch 
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2  committees  ^ 

5  bipartisan  working 

finance.senate.gov/taxreform  groups 


For  more  information,  visit  the  Senate  Finance  Committee’s  website  at  finance.senate.gov/taxreform. 
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From:  "Angus,  Barbara"  <barbara.angus@mail.house.gov> 

To:  "Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 

Date:  Fri,  10  Nov  2017  10:46:16  -0500 


Thank  you  so  much,  Dan.  it  has  been  a  privilege  to  be  part  of  this  effort.  Lots  more  to  come  but  it  is 
exciting  to  have  gotten  through  this  first  step! 

Barbara  M.  Angus 
Chief  Tax  Coun.sel 
Committee  on  Ways  and  Means 
202.225.5522 


From:  "Daniel.Kowalski@treasury.gov"  <Daniel.l<Qwalski@treasurv.gov> 

Date:  Friday,  November  10,  2017  at  10:43  AM 

To:  "Angus,  Barbara"  <Barbara.Arigus@mail.house.gov> 

Subject:  Congratulations 

Barbara,  I  just  wanted  to  congratulate  you  on  getting  the  tax  reform  measure  out  of  committee.  It 
was  a  huge  project,  and  vitally  important  for  our  efforts  to  get  a  tax  bill  to  the  President's  desk.  I 
haven't  been  particularly  involved  lately,  but  I'm  still  paying  attention,  and  deeply  appreciative  of  the 
personal  effort  I  am  sure  you  had  to  devote  to  the  task. 

Thank  you. 

Dan 
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ions 


From; 

To: 

Date; 


"Callas,  George"  <george.callas@mail.house.gov> 
"Kowalski,  Daniel"  <daniel.kowalski@treasury.gov> 
Fri,  10  Nov  2017  11:19:10  -0500 


Thanks,  Dan! 


From:  "Daniel.Kowalski@treasury.gov"  <Daniel.Kowalski@treasury.gov> 

Date:  Friday,  November  10,  2017  at  10:46  AM 

To:  "Callas,  George"  <George.Callas@mail. house. gov> 

Subject:  Congratulations 

George,  I  just  wanted  to  congratulate  you  on  getting  the  tax  reform  bill  out  of  committee.  Good  luck 
on  the  floor  next  week. 

Dan 
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Private  Activity  Bonds  +  Advanced  Refundjn^s 

From:  "Hulse,  Bill"  <bill.hulse@mail.house.gov> 

To:  "Bailey,  Bradley"  <bradley.bailey@treasury.gov> 

Date:  Fri,  10  Nov  2017  14:34:05  -0500 


Brad  -  I  wanted  to  quickly  follow-up  on  the  meeting  we  had  with  Treasury  a  month  or  two  ago.  As 
you  no  doubt  saw,  the  House  bill  would  eliminate  private  activity  bonds  and  advanced  refunding 
bonds.  We  were  surprised  by  this.  It  also  seems  inconsistent  with  President  Trump's  call  for 
infrastructure  investment  in  the  United  States. 

We  were  very  pleased  to  see  the  Senate  bill  maintains  PAB,  but  we  would  still  like  to  see  them 
address  advanced  refundings. 

We  are  planning  to  keep  talking  to  our  House  colleagues  about  this,  but  please  let  us  know  if  there 
are  any  opportunity  to  work  with  Treasury  /  the  Administration  to  address  our  concerns. 

You  might  also  be  interested  in  the  below  Op-Ed  that  ran  in  the  Washington  Examiner  th\s  morning. 
http://www.washingtonexaminer.com/protect-infrastructure-finance-in-tax-reform/article/2640182 


Thanks, 

Bill 


Protect  infrastructure  finance  in  tax  reform 


by  Rep.  Randy  Huitgren  (R-IL)  and  Rep.  Dutch  Ruppersberger  (D-MD) 

Americans  on  both  sides  of  the  aisle  agree:  Our  current  tax  code  is  complex,  costly  and 
time  consuming.  It  hurts  the  ability  of  American  businesses  to  grow  and  create  new 
middle-class  jobs,  and  for  individuals  to  cover  basic  household  costs.  We  believe  it's 
time  for  real  reforms  that  simplify  the  tax  code,  lower  taxes  on  all  Americans  and  their 
families  and  stimulate  job  growth. 

We  are  encouraged  by  a  number  of  the  reforms  proposed  in  the  Tax  Cuts  and  Jobs  Act 
working  its  way  through  the  House. 

However,  as  Co-Chairs  of  the  Municipal  Finance  Caucus,  we  are  concerned  by  the 
serious  threat  posed  to  the  tax-exempt  status  of  private  activity  bonds.  These  tools  are 
used  regularly  by  states  and  local  governments  to  fund  important  public  goods  such  as 
healthcare  facilities,  affordable  housing,  schools  and  universities,  airports,  water  and 
sewer  facilities,  commuting  centers,  and  other  important  infrastructure. 

This  year,  162  members  of  Congress  joined  together  in  demonstrating  the  importance 
of  municipal  finance,  including  PABs,  to  fund  the  vast  majority  of  infrastructure  projects 
in  their  communities.  In  fact.  President  Trump  has  called  for  increasing  infrastructure 
investment  in  the  United  States,  and  has  underscored  the  idea  of  public  and  private 
institutions  partnering  to  improve  infrastructure.  There  are  a  number  of  proposals 
before  Congress  to  expand  upon  the  success  of  PABs. 

The  current  tax-exempt  status  of  PABs  made  it  possible  for  Presence  Health,  the  largest 
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Catholic  health  system  in  Illinois,  to  refinance  its  debt,  ensuring  its  continued  services 
would  be  made  available  to  hundreds  of  thousands  of  the  neediest  individuals  and 
families  across  the  state.  Constituents  in  Illinois'  14th  District  depend  on  Presence  to 
access  their  Medicaid  benefits.  The  University  of  Chicago  has  used  these  bonds  for  every 
building  at  their  medical  center,  including  specialized  care  for  children  and  cancer 
patients. 

In  Maryland,  construction  crews  broke  ground  earlier  this  year  on  a  long-awaited  light 
rail  line.  Conceived  more  than  three  decades  ago,  the  line  was  made  possible  only  with  a 
private  activity  bond  —  leveraging  federal,  state,  and  private  sector  dollars.  Not  only  is  it 
expected  to  relieve  traffic  across  tnree  counties  —  in  the  state  with  the  nation's  second- 
longest  commutes  —  but  the  new  line  will  create  52,000  new  jobs. 

We  strongly  encourage  our  colleagues  in  Congress  to  seriously  reconsider  what  losing 
the  tax-exempt  status  of  PABs  will  mean  for  their  districts  before  agreeing  to  advance 
this  misguided  and  misunderstood  change  to  the  tax  code  that  willstuntjob  growth  for 
years  to  come. 

Randy  Hultgren,  a  Republican,  represents  Illinois'  14th  Congressional  District  and  is  a 
member  ofthe  House  Financial  Services  Committee.  Dutch  Ruppersberaer,  a  Democrat, 
represents  Maryland's  2nd  Congressional  District  and  is  a  member  of  the  House 
Appropriations  Committee. 


Bill  Hulse  I  Legislative  Assistant 
U.S.  Representative  Randy  Hultgren  [IL-14) 
2455  Rayburn  |  Washington,  DC  20515 
Office:  (202)  225-2976 
Website  |  Facebook  (  Twitter 
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JCJ-SCore  of_H R 1 

From:  "Maloney,  Drew"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=0aa00d7c98de43f9aec8f68a919f6fe3-maloney,  drew"> 

To:  "Knight.  Shahira  E.  EOP/WHO”  "Dunn,  Brendan  (McConnell)" 

<brendan_dunn@mcconnell.senate.gov> 

Cc:  "Muzinich,  Justin”  <justin.muzinich@treasury.gov> 

Date:  Fri,  10  Nov  2017  16:28:34  -0500 


We  will  reach  out  again.  Not  sure  we  can  score,  but  can  offer  some  help. 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 

drewmTaloneY@treasurY.gov 


From:  Knight,  Shahira  E.  EOP/WHO  <Shahira.E.Knight@who.eop.gov> 

Date:  November  10, 2017  at  1:57:05  PM  EST 

To:  Dunn,  Brendan  (McConnell)  <Brendan_Dunn@mcconnell.senate.gov> 

Cc:  Muzinich,  Justin  <Justin.Muzinich@treasury.gov>,  Maloney,  Drew<Drew.Maloney@treasury.gov> 

Subject:  Re:  JCT  score  of  HRl 

Copying  Drew  as  I  believe  he  told  Sen.  Johnson  he  would  connect  him  with  Treasury  folks.  Thanks. 

On  Nov  10,  2017,  at  1:34  PM,  Dunn,  Brendan  (McConnell)  <Bren_dan_Dunn(®nTcconneJl^senate.g,oy> 
wrote: 


b(5) 


From:  Sean  Riley  <Sean  Rilevcmronjoh nson. senate. gov> 

Date:  Friday,  November  10,  2017  at  1:31  PM 

To:  Brendan  Dunn  <Brend9n_Dunr)(SrnrcQnneli. senate, goy> 

Subject:  Re:  JCT  score  of  HRl 

Brendan— Senator  Johnson  needs  the  following  info  to  move  forward: 


(b) (5) 


Can  you  help? 


From:  Sean  Riley  <Sean  Rilev(S'roniohnson.senate.eov> 
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Date:  Tuesday,  November  7,  2017  at  11:20  PM 

To:  "Dunn,  Brendan  (McConnell)"  <Brendan_Dunn(a)mcconnell.senate.gov> 

Subject:  Re:  JCT  score  of  HRl 

Thank  you 

Sent  from  my  iPhone 

On  Nov  7,  2017,  at  10:48  PM,  Dunn,  Brendan  (McConnell)  <Breridari  Dunn@mcconnell.senate.gov> 
wrote: 

From  SPC  staff. _ 


b(5) 


Using  a  common  reform  template  (including  reduced  individual  income  tax  rates  at  12,  25,  and  35  percent,  an 
expanded  standard  deduction,  repeal  of  certain  itemized  deductions,  repeal  of  the  estate  and  generation¬ 
skipping  transfer  taxes,  repeal  of  the  corporate  and  individual  AMT,  a  20  percent  corporate  tax  rate,  repeal  of 
section  199  (domestic  manufacturir^  deduction!  50  percent  txinus  deprecation  for  seven  years,  reduced 
interest  expense  deduction,  and  limiting  the  deduction  for  net  operating  losses  to  90  percent  of  income),  the 
Joint  Committee  on  Taxation  (JCT)  estimates  that  a  25-percent  maximum  rate  on  the  active  business  income 
of  pass-through  entities  (similar  to  the  provision  in  the  House  Ways  &  Means  tax  reform  bill)  generally  costs  in 
the  $400-$430  billion  range  over  10  years. 

At  the  r^uest  of  GOP  Finance  Committee  members,  JCT  modified  the  reform  template  above  to  allow  S 
corporations  to  elect  to  use  a  “reasonable  compensation"  standard  to  determine  the  portion  of  their  income  that 
is  treated  as  labor  income  (with  the  remainder  qualifying  for  the  beneficial  tax  rate).  In  general,  JCT  would 
expect  that  many  S  corporations  would  make  this  election,  as  the  reasonable  compensation  standard  as 
interpreted  by  the  courts  does  not  measure  market  rates  of  pay,  but  rather  generously  permits  reasonable 
compensation  to  understate  the  value  the  individual  could  achieve  in  the  market.  In  addition,  the  Internal 
Revenue  Service's  ability  to  challenge  reasonable  compensation  assertions  on  a  diminished  budget  should 
encourage  aggressive  application  of  the  lax  standard.  Further,  partnerships,  sole  proprietorships,  and  farms 
would  have  incentives  to  convert  to  S  corporatbn  form  to  avoid  treating  income  from  the  activity  as  labor 
income.  Given  that,  JCT  has  estimated  that,  using  the  common  reform  template  described  above  but  allowing 
for  S  corporations  to  elect  to  use  a  “reasonable  compensation”  approach,  would  increase  the  cost  of  the  25 
percent  maximum  rate  on  the  active  business  income  of  pass-through  entities  to  over  $850  billion  over  10 
years. 
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Year  Delay 


From: 

To: 

Date: 

Attachments: 


"Plack,  Brendon  (Thune)"  <brendon_plack@thune.senate.gov> 


my  Swonger,  EOP 


Amy  Swonger 

<drew.maloney@treasury.gov> 

Sat,  11  Nov  2017  12:06:56-0500 
Thune  Results  11-9.xlsx  (21.31  kB) 


*,  "Maloney,  Drew" 


Hey 

1 

b(5) 

10(5) 

Just  an  tor 

Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 
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From: 

To: 

Date: 


"Maloney,  Drew"  <7o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=0aa00d7c98de43f9aec8f68a919f6fe3-maloney,  drew"> 


"Plack  Brendori  CThuneT^brendon  plack@thune.senate.Qov>.  Amy  Swonger 
Sat,  11  Nov  2017  12:33:11  -0500 


Thanks  Brendon 


From:  Plack,  Brendon  (Thune)  [mailto:Brendon_Plack(S)thune. senate.gov] 

Sent:  Saturday,  November  11,  2017  12:07  PM 

To:  Amy  Swonger  Maloney,  Drew  <Drew.Maioney(§)treasury.gov> 

Subject:  Year  Delay 


Hev  auvs 


Sciil  Troni  niy  Verizon,  Samsunji  Gala\y  ^nlaIlpll0^1l; 
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EstHT^e^^^^^tj^a^nal^sj^onh^^aig^V^jiark 


From: 

To: 

Date: 

Attachments: 


"Prater,  Mark  (Finance)"  <mark_prater@finance.senate.gov> 


"Knight,  Shahira  E.  EOP/WHO"  < 
<justin.muzinich  ©treasury  .gov> 


Shahira  Knight,  EOP 


,  "Muzinich,  Justin" 


Sat,  11  Nov  2017  17:46:33  -0500 
D-17-48.pdf  (107.44  kB) 


Hey  guys. 

Embargoed  until  6:10  p.m. 


b(5) 
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m-17-48 
November  11,  2017 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN’S  MARK  OF 
THE  "TAX  CUTS  AND  JOBS  ACT," 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017  (1) 


Calendar  Year  2019 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$405 

-5.7% 

$7.0 

0.2% 

$6.6 

0.2% 

9.1% 

8.6% 

$10,000  to  $20,000 . 

-$1,509 

(5) 

-$2.4 

-0.1% 

-$3.9 

-0.1% 

-0.7% 

-1 .2% 

$20,000  to  $30,000 . 

-$2,308 

-10.4% 

$22.1 

0.7% 

$19.8 

0.7% 

3.9% 

3.5% 

$30,000  to  $40,000 . 

-$3,791 

-8.1% 

$47.0 

1 .5% 

$43.2 

1 .4% 

7.9% 

7.3% 

$40,000  to  $50,000 . 

-$5,245 

-7.8% 

$67.3 

2.1% 

$62.0 

2.0% 

10.9% 

10.1% 

$50,000  to  $75,000 . 

-$18,845 

-7.1% 

$265.3 

8.2% 

$246.5 

8.1% 

14.8% 

13.7% 

$75,000  to  $100,000 . 

-$16,702 

-6.0% 

$279.5 

8.7% 

$262.8 

8.6% 

17.0% 

15.9% 

$100,000  to  $200,000 . 

-$47,287 

-5.0% 

$939.8 

29.1% 

$892.5 

29.3% 

20.9% 

19.9% 

$200,000  to  $500,000 . 

-$37,755 

-5.2% 

$724.3 

22.4% 

$686.5 

22.6% 

26.4% 

25.0% 

$500,000  to  $1,000,000.. 

-$19,138 

-7.5% 

$254.7 

7.9% 

$235.6 

7.7% 

30.9% 

28.5% 

$1,000,000  and  over . 

-$33,217 

-5.3% 

$624.1 

19.3% 

$590.9 

19.4% 

32.5% 

30.4% 

Total,  All  Taxpayers . 

-$186,203 

-5.8% 

$3,228.7 

100.0% 

$3,042.5 

100.0% 

20.7% 

19.4% 

Source:  Joint  Committee  on  Taxation 
Detaii  may  not  add  to  totai  due  to  rounding. 


(1 )  This  tabie  is  a  distributionai  anaiysis  of  the  proposai  in  revenue  tabie  JCX-52-17,  excluding  the  following  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6.,  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  f3]  employer  share  of  FICA  tax,  [4]  worker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [S]  excluded  income  of  U.S,  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  income  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 
Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  with  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$2,412  billion  to  -$3,912  billion. 


Page  1 
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m-17-48 
November  11,  2017 


DISTRIBUTION  EFFECTS  OF  THE  CHAIRMAN’S  MARK  OF 
THE  "TAX  CUTS  AND  JOBS  ACT," 

SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017  (1) 


Calendar  Year  2021 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Perr.)ent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$251 

-3.6% 

$6.9 

0.2% 

$6.7 

0.2% 

8.2% 

7.9% 

$10,000  to  $20,000 . 

-$1,082 

(5) 

-$4.9 

-0.1% 

-S6.0 

-0.2% 

-1 .4% 

-1 .7% 

$20,000  to  $30,000 . 

-$2,098 

-9.3% 

$22.5 

0.6% 

$20.5 

0.6% 

3.7% 

3.3% 

$30,000  to  $40,000 . 

-$3,521 

-7.4% 

$47.7 

1 .4% 

$44.2 

1 .3% 

7.6% 

7.0% 

$40,000  to  $50,000 . 

-$5,224 

-7.1% 

$73.7 

2.1% 

$68.4 

2.1% 

10.9% 

10.1% 

$50,000  to  $75,000 . 

-$18,317 

-6.5% 

$283.4 

8.1% 

$265.1 

8.0% 

14.7% 

13.7% 

$75,000  to  $100,000 . 

-$15,875 

-5.3% 

$300.3 

8.6% 

$284.5 

8.5% 

16.8% 

15.9% 

$100,000  to  $200,000 . 

-$43,558 

-4.3% 

$1,017.6 

29.1% 

$974.0 

29.2% 

20.9% 

20.0% 

$200,000  to  $500,000 . 

-$33,423 

-4.2% 

$799.8 

22.9% 

$766.4 

23.0% 

26.5% 

25.3% 

$500,000  to  $1,000,000.. 

-$16,974 

-6.1% 

$279.4 

8.0% 

$262.5 

7.9% 

31 .0% 

29.0% 

$1,000,000  and  over . 

-$24,993 

-3.7% 

$671.8 

19.2% 

$646.8 

19.4% 

32.4% 

31 .0% 

Total,  All  Taxpayers . 

-$165,316 

-4.7% 

$3,498.3 

100.0% 

$3,333.0 

100.0% 

20.7% 

19.6% 

Source:  Joint  Committee  on  Taxation 
Detaii  may  not  add  to  totai  due  to  rounding. 


(1 )  This  tabie  is  a  distributionai  anaiysis  of  the  proposai  in  revenue  tabie  JCX-52-17,  excluding  the  following  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6.,  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  f3]  employer  share  of  FICA  tax,  [4]  worker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [S]  excluded  income  of  U.S,  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  income  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 
Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  with  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$4,888  billion  to  -$5,970  billion. 
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Calendar  Year  2023 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$35 

-0.5% 

$6.4 

0.2% 

$6.4 

0.2% 

7.0% 

7.0% 

$10,000  to  $20,000 . 

-$538 

(5) 

-$5.0 

-0.1% 

-$5.6 

-0.2% 

-1 .3% 

-1.5% 

$20,000  to  $30,000 . 

-$1,733 

-7.0% 

$24.7 

0.7% 

$22.9 

0.6% 

3.7% 

3.5% 

$30,000  to  $40,000 . 

-$2,865 

-5.6% 

$51.0 

1 .4% 

$48.2 

1 .3% 

7.6% 

7.2% 

$40,000  to  $50,000 . 

-$4,480 

-5.5% 

$80.9 

2.1% 

$76.4 

2.1% 

10.8% 

10.2% 

$50,000  to  $75,000 . 

-$15,359 

-5.0% 

$305.2 

8.1% 

$289.8 

7.9% 

14.6% 

13.8% 

$75,000  to  $100,000 . 

-$12,226 

-3.8% 

$325.9 

8.6% 

$313.7 

16.6% 

16.0% 

$100,000  to  $200,000 . 

-$28,909 

-2.6% 

$1,103.4 

29.3% 

$1,074.5 

29m-.  - 

20.8% 

20.2% 

$200,000  to  $500,000 . 

-$17,787 

-2.1% 

$863.6 

22.9% 

$845.8 

2:^1^  -> 

26.5% 

25.9% 

$500,000  to  $1,000,000.. 

-$9,103 

-3.1% 

$297.6 

7.9% 

$288.5 

7.g%"  '  ' 

30.8% 

29.8% 

$1,000,000  and  over . 

-$1,873 

-0.3% 

$717.5 

19.0% 

$715.7 

19.5% 

32.2% 

32.0% 

Total,  All  Taxpayers . 

$94,873 

-2.5% 

$3,771.1 

100.0% 

$3,676.2 

100.0% 

20.5% 

20.0% 

Source:  Joint  Committee  on  Taxation 
Detaii  may  not  add  to  totai  due  to  rounding. 


(1 )  This  tabie  is  a  distributionai  anaiysis  of  the  proposai  in  revenue  tabie  JCX-52-17,  excluding  the  following  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6.,  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  f3]  employer  share  of  FICA  tax,  [4]  worker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [S]  excluded  income  of  U.S,  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  income  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 
Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  with  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$5,044  billion  to  -$5,582  billion. 
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Calendar  Year  2025 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$60 

-1 .0% 

$5.9 

0.1% 

$5.8 

0.1% 

5.8% 

5.8% 

$10,000  to  $20,000 . 

-$685 

(5) 

-$4.7 

-0.1% 

-$5.3 

-0.1% 

-1.1% 

-1.3% 

$20,000  to  $30,000 . 

-$1,857 

-6.8% 

$27.2 

0.7% 

$25.3 

0.6% 

3.8% 

3.6% 

$30,000  to  $40,000 . 

-$2,986 

-5.6% 

$53.7 

1 .3% 

$50.7 

1 .3% 

7.5% 

7.1% 

$40,000  to  $50,000 . 

-$4,830 

-5.5% 

$88.0 

2.2% 

$83.2 

2.1% 

10.9% 

10.3% 

$50,000  to  $75,000 . 

-$16,304 

-5.0% 

$328.1 

8.0% 

$311.8 

7.8% 

14.5% 

13.8% 

$75,000  to  $100,000 . 

-$13,075 

-3.7% 

$350.6 

8.6% 

$337.5 

8.5% 

16.5% 

15.8% 

$100,000  to  $200,000 . 

-$31,298 

-2.6% 

$1,197.4 

29.3% 

$1,166.1 

29.3% 

20.7% 

20.2% 

$200,000  to  $500,000 . 

-$21,229 

-2.3% 

$943.3 

23.1% 

$922.0 

23.2% 

26.5% 

25.9% 

$500,000  to  $1,000,000.. 

-$10,493 

-3.3% 

$321.5 

7.9% 

$311.0 

7.8% 

30.8% 

29.7% 

$1,000,000  and  over . 

-$5,471 

-0.7% 

$780.2 

19.1% 

$774.7 

19.5% 

32.1% 

31 .7% 

Total,  All  Taxpayers . 

$108,248 

-2.6% 

$4,091.1 

100.0% 

$3,982.8 

100.0% 

20.5% 

19.9% 

Source:  Joint  Committee  on  Taxation 
Detaii  may  not  add  to  totai  due  to  rounding. 


(1 )  This  tabie  is  a  distributionai  anaiysis  of  the  proposai  in  revenue  tabie  JCX-52-17,  excluding  the  following  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6.,  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  f3]  employer  share  of  FICA  tax,  [4]  worker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [S]  excluded  income  of  U.S,  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  income  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 
Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  with  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$4,664  billion  to  -$5,349  billion. 
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Calendar  Year  2027 


INCOME 
CATEGORY  (2) 

CHANGE  IN 
FEDERAL 

TAXES  (3) 

FEDERAL  TAXES  (3) 
UNDER 

PRESENT  LAW 

FEDERAL  TAXES  (3) 
UNDER 
PROPOSAL 

Average 

Tax  Rate  (4) 

Present 

Law 

Proposal 

Millions 

Percent 

Billions 

Percent 

Billions 

Percent 

Percent 

Percent 

Less  than  $10,000 . 

-$444 

-8.5% 

$5.2 

0.1% 

$4.8 

0.1% 

4.7% 

4.3% 

$10,000  to  $20,000 . 

-$1,835 

(5) 

-$3.4 

-0.1% 

-$5.2 

-0.1% 

-0.8% 

-1 .2% 

$20,000  to  $30,000 . 

-$3,238 

-10.3% 

$31.4 

0.7% 

$28.1 

0.7% 

4.1% 

3.6% 

$30,000  to  $40,000 . 

-$4,336 

-7.3% 

$59.4 

1 .3% 

$55.1 

1 .3% 

7.6% 

7.1% 

$40,000  to  $50,000 . 

-$6,922 

-7.1% 

$98.0 

2.2% 

$91.1 

2.1% 

1 1 .0% 

10.3% 

$50,000  to  $75,000 . 

-$21,575 

-6.1% 

$352.2 

7.9% 

$330.6 

7.8% 

14.5% 

13.6% 

$75,000  to  $100,000 . 

-$19,082 

-5.0% 

?i3ao,3 . 

8.6% 

$361.2 

8.5% 

16.3% 

15.5% 

$100,000  to  $200,000 . 

-$51,396 

-3.9% 

29.3% 

$1,251.0 

29.4% 

20.7% 

19.8% 

$200,000  to  $500,000 . 

-$40,557 

-4.0% 

23.1% 

$985.9 

23.2% 

26.6% 

25.5% 

$500,000  to  $1,000,000.. 

-$17,755 

-5.1% 

$■346.7 

7.8% 

$327.9 

7.7% 

30.8% 

29.1% 

$1,000,000  and  over . 

-$23,439 

-2.8% 

$848.7 

19.1% 

$825.2 

19.4% 

32.1% 

31.1% 

Total,  All  Taxpayers . 

-$190,553 

-4.3% 

$4,446.4 

100.0% 

$4,255.8 

100.0% 

20.5% 

19.6% 

Source:  Joint  Committee  on  Taxation 
Detaii  may  not  add  to  totai  due  to  rounding. 


(1 )  This  tabie  is  a  distributionai  anaiysis  of  the  proposai  in  revenue  tabie  JCX-52-17,  excluding  the  following  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6.,  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  f3]  employer  share  of  FICA  tax,  [4]  worker's  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [S]  excluded  income  of  U.S,  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  Federal  taxes  are  equal  to  individual  income  tax  (including  the  outlay  portion  of  refundable  credits),  employment  tax  (attributed  to  employees), 
excise  taxes  (attributed  to  consumers),  and  corporate  income  taxes.  The  estimates  of  Federal  taxes  are  preliminary  and  subject  to  change. 
Individuals  who  are  dependents  of  other  taxpayers  and  taxpayers  with  negative  income  are  excluded  from  the  analysis. 

Does  not  include  indirect  effects. 

(4)  The  average  tax  rate  is  equal  to  Federal  taxes  described  in  footnote  (3)  divided  by  income  described  in  footnote  (2). 

(5)  For  returns  in  the  $10,000  to  $20,000  income  category.  Federal  taxes  would  decrease  from  -$3,415  billion  to  -$5,250  billion. 
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Summary  of  Distribution  Table 


Distribution  of  Individual  Income  Tax  Side  of  Table  JCX-52-17 


INCOME  CATEGORY 

CHANGE  IN  FEDERAL  TAXES  ($  millions) 

2019 

2021 

2023 

2025 

2027 

Less  than  $10,000 . 

-$69 

-$75 

-$37 

-$144 

$10,000  to  $20,000 . 

-$917 

-  -$775 

-$758 

-$662 

-$1,047 

$20,000  to  $30,000 . 

-$1,587 

-$1 ,546 

-$1,712 

-$1,586 

-$1,860 

$30,000  to  $40,000 . 

-$2,814 

-$2,746 

-$2,736 

-$2,584 

-$2,589 

$40,000  to  $50,000 . 

-$3,981 

-$4,140 

-$4,223 

-$4,236 

-$4,538 

$50,000  to  $75,000 . 

-$14,493 

-$14,566 

-$14,295 

-$14,196 

-$13,784 

$75,000  to  $100,000 . 

-$11,300 

-$11445 

-$10,933 

-$10,660 

-$10,355 

$100,000  to  $200,000 . 

-$27,457 

-$26437 

-$24,096 

-$22,543 

-$20,375t 

$200,000  to  $500,000 . 

-$17,8S7 

-$<7,469 

414, S)9 

-$14,100 

-$14,035 

$500,000  to  $1,000,000 . 

-$10,178 

.-$10,290 

43,364 

-$8,198 

-$8,063 

$1,000,000  and  over . 

48.411 

■48,465 

-$1,Q10 

-$1,447 

-$1,599 

Total,  All  Taxpayers . 

489,120 

488,248 

.$85,377 

-$80,209 

-$78,362 

Distribution  of  Business  Tax  Side 


1 

INCOME  CATEGORY 

CH 

ANG&SN  FEDERAL  TAXES  ($  millions) 

J2C’23 

2025 

2027 

Less  than  $10,000 . 

41 

-23 

-300 

$10,000  to  $20,000 . 

-592 

-307 

220 

-23 

-789 

$20,000  to  $30,000 . 

-721 

-552 

-21 

-270 

-1.-37S 

$30,000  to  $40,000 . 

-977 

-775 

-129 

-401 

-1,746 

$40,000  to  $50,000 . 

-1,264 

-1,084 

-256 

-594 

•2.385 

$50,000  to  $75,000 . 

-4,352 

-3,752 

-1,064 

-2,108 

-7,782 

$75,000  to  $100,000 . 

-5,402 

-4,530 

-1 ,293 

-2,415 

-6,727 

$100,000  to  $200,000 . 

-19,829 

-16,721 

-4,813 

-8,755 

-31,021 

$200,000  to  $500,000 . 

-19,898 

-15,954 

-3,478 

-7,129 

-26,522 

$500,000  to  $1,000,000 . 

-8,961 

-6,684 

-739 

-2,296 

-9,692 

$1,000,000  and  over . 

-24,806 

-16,528 

37 

-4,024 

-21,840 

Total,  All  Taxpayers . 

-87,083 

-67,067 

-11,495 

-28,038 

-112,191 

TOTAL  DISTRIBUTION 


INCOME  CATEGORY 

CHANGE  IN  FEDERAL  TAXES  ($  millions) 

2019 

2021 

2023 

2025 

2027 

Less  than  $10,000 . 

-405 

-251 

-35 

-60 

-444 

$10,000  to  $20,000 . 

-1,509 

-1,082 

-538 

-685 

-1,835 

$20,000  to  $30,000 . 

-2,308 

-2,098 

-1,733 

-1,857 

-3,238 

$30,000  to  $40,000 . 

-3,791 

-3,521 

-2,865 

-2,986 

-4,336 

$40,000  to  $50,000 . 

-5,245 

-5,224 

-4,480 

-4,830 

-6,922 

$50,000  to  $75,000 . 

-18,845 

-18,317 

-15,359 

-16,304 

-21,575 

$75,000  to  $100,000 . 

-16,702 

-15,875 

-12,226 

-13,075 

-19,082 

$  !0£},a0&  to  $200,000 . 

-47,287 

-43,558 

-28,909 

-31,298 

-51,396 

to  $500,000 . 

-37,755 

-33,423 

-17,787 

-21,229 

-40,557 

$500,000  to  $1,000,000 . 

-19,138 

-16,974 

-9,103 

-10,493 

-17,755 

$1,000,000  and  over . 

-33,217 

-24,993 

-1,873 

-5,471 

-23,439 

Total,  All  Taxpayers . 

-186,203 

-165,316 

-94,873 

-108,248 

-190,553 

Source:  Joint  Committee  on  Taxation 
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NUMBER  OF  RETURNS  BY  INCOME  CLASS 


INCOME  CATEGORY  (2) 

NUMBER  OF  TAXPAYER  UNITS  (thousands)  (1) 

2019 

2021 

2023 

2025 

2027 

Less  than  $10,000 . 

19,260 

19,286 

19,053 

19,034 

18,985 

$10,000  to  $20,000 . 

20,566 

20,755 

20,726 

20,681 

20,378 

$20,000  to  $30,000 . 

21,510 

21,700 

21,965 

22,183 

22,499 

$30,000  to  $40,000 . 

16,011 

15,920 

15,903 

15,951 

16,263 

$40,000  to  $50,000 . 

12,841 

13,239 

13,707 

14,004 

14,365 

$50,000  to  $75,000 . 

27,393 

27,575 

27,986 

28,396 

28,651 

$75,000  to  $100, 000 . 

17,835 

18,190 

18,670 

19,033 

19,489 

$100,000  to  $200, 000 . 

30,667 

31,169 

31,869 

32,622 

33,332 

$200,000  to  $500,000 . 

9,152 

9,431 

9,542 

9,765 

9,923 

$500,000  to  $1,000,000 . 

1,147 

1,180 

1,186 

1,206 

1,215 

$1,000,000  and  over . 

572 

584 

594 

611 

629 

Total,  All  Taxpayers . 

176,955 

179,029 

181,201 

183,485 

185,726 

Source:  Joint  Committee  on  Taxation 


(1)  Includes  nonfilers,  excludes  dependent  filers  and  returns  with  negative  income. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  ^,d  life  itisurance,  [3]  employer  share  of  FICA  tax,  [4]  worker’s  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  ins-uraisee  vajue  of  Medicare  benefits,  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [@'j  exploded  Snoome  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 


UST  001673  TREAS-1 7-031 3-1-000694 


RE:  Data 

From:  "Bailey,  Bradley"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=7eb678b02d9b41c0af365038a082c58e-bailey,  bradl"> 

To:  "Reiser,  Martin"  <martin.reiser@mail.house.gov> 

Date:  Sun,  12  Nov  2017  10:31:10  -0500 


Can  you  give  me  a  quick  call? 


b(6) 


From:  Reiser,  Martin  <Martin.Reiser@mail.house.gov> 
Date:  November  12,  2017  at  10:29:07  AM  EST 
To:  Bailey,  Bradley  <Bradley.Bailey(5)treasury.gov> 
Subject:  RE:  Data 


From:  Bradley.Bailey(5)treasury.gov  [mailto:Bradley.Bailey@treasury.gov] 

Sent:  Sunday,  November  12,  2017  10:27  AM 

To:  Reiser,  Martin  <Martin.Reiser@mail. house. gov> 

Subject:  Re:  Data 


b(5) 


From:  Reiser,  Martin  <Martin.Reiser@mail.house.gov> 
Date:  November  11,  2017  at  8:33:19  AM  EST 
To:  Bailey,  Bradley  <Bradlev.Bailey@treasury.gov> 
Subject:  Re;  Data 


b(5) 


Sent  from  my  iPhone 

On  Nov  11,  2017,  at  8:18  AM,  "Bradlev.Bailev@treasurv.gov"  <Bradlev.Bailev@treasurv.gov>  wrote; 


b(5) 


From:  Reiser,  Martin  <Martin. Reiser@mail. house. gov> 
Date:  November  11,  2017  at  8:16:16  AM  EST 
To:  Bailey,  Bradley  <Bradlev.Bailev@treasury.gov> 
Subject:  Re:  Data 


|b(5) 

R) 


UST  001674 


TREAS-1 7-031 3-I-000695 


b(5) 


Sent  from  my  iPhone 

On  Nov  11,  2017,  at  8:09  AM,  "Brad ley. BaileyOtreasu ry.gov"  <Bradley.Bailey@treasury.gov> 
wrote: 


b(5) 


From:  Reiser,  Martin  <Martin.Reiser@mail.house.gov> 
Date:  November  11,  2017  at  7:04:32  AM  EST 
To:  Bailey,  Bradley  <Bradley.Bailey@treasury.gov> 
Subject:  Data 


b(5) 

b(5) 


Sent  from  my  iPhone 


UST  001675 


TREAS-1 7-0313-1-000696 


FW:  Simple  calculator  for  comparinq  CL  and  HWM 

■  Mar  Mk.i**^*  **  ***  ri^  ■«i^i  ■  ■  %#  m  •  r  t»  t  i  f  .  4  »  #  4^:  ^  j  \»  t. 


From: 

To: 

Date: 

Attachments: 


"Bailey,  Bradley"  <"/o=ustreasury/ou=exchange  administrative  group 
(fydibohf23spdlt)/cn=recipients/cn=7eb678b02d9b41c0af365038a082c58e-bailey,  bradl"> 

"Reiser,  Martin"  <martin.reiser@mail.house.gov> 

Sun,  12  Nov  2017  10:57:56  -0500 

CL  and  HWM  Example  Calculator  11072017  FINAL.XLSX  (45.97  kB) 


Here's  the  calculator 


From:  Bailey,  Bradley 

Sent:  Wednesday,  November  08,  2017  10:14  AM 

To:  'Specht,  Brittan' <Brittan.Specht@mail. house. gov>;  'donald.schneider@mail.house.gov' 
<donald.schneider@mail.house.gov> 

Cc:  'Dunham,  Will'  <Will.Dunham@mail. house. gov>;  Maloney,  Drew  <Dre\A/.Maloney@treasury.gov>; 
|3^imi|H^|^mi|^|^B|@treasu  ''Y-gov>; 

Muzinich,  Justin  <Justin.Muzinich@treasury.gov> 

Subject:  Simple  calculator  for  comparing  CL  and  HWM 


Brittan  /  Donald: 


In  advance  of  our  1pm  meeting,  wanted  to  share  the  attached  calculator  that  OTA  has  been  working 
on.  It  allows  the  user  to  enter  income,  dependents,  and  deductions  for  each  filing  status  (e.g.,  single, 
mfj)  and  from  that  information  automatically  computes  tax  liability.  The  income  and  deduction  items 
can  be  customized  for  a  state  or  congressional  district  using  the  taxpayer  advocate  or  IRS  data. 

Brad 


Brad  Bailey 

Deputy  Assistant  Secretary  for  Tax  and  Budget 
Office  of  Legislative  Affairs 
U.S.  Department  of  the  Treasury 
Brad  ley. bailey^reasury.gov 

C:|^H||||||||||P 

0:  (202)  622-2878 


UST  001676 


TREAS-1 7-031 3-I-000697 


SFC  Winners  and  Losers  Table 


From: 

To: 

Cc; 

Date; 


"Prater,  Mark  (Finance)"  <mark _prater@finance.senate.gov> 
Mon,  13  Nov  2017  08:07:00  -0500 


'Monie,  Alex  (Finance)"  <alex_monie@finance.senate.gov> 


Muzinich,  Justin"  <justin.muzinich@treasury.gov> 


Attachments:  D-17-49.pdf  (58.99  kB) 

Shahira  and  Justin,  Mark  wanted  you  both  to  have  a  copy  of  the  winners  and  losers  tables.  Let  me 
know  if  you  have  any  questions. 

Best, 

Alex 


UST001677 


TREAS-1 7-0313-1-000698 


#D-17-49 
November  11,  2017 


A  DISTRIBUTION  OF  RETURNS  BY  THE  SIZE  OF  THE  TAX  CHANGE  FOR 
THE  CHAIRMAN'S  MARK  OF  THE  "TAX  CUTS  AND  JOBS  ACT," 
SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017 

Calendar  Year  2019 


INCOME 
CATEGORY  (2) 

Percentage  of  Returns 

Tax  Decrease 

Tax  Change 
Less  than 
$100 

Tax  Increase 

Greater 
Than  $500 

$100-$500 

$100-$500 

Greater 
Than  $500 

Less  than  $10,000 . 

0.4% 

3.3% 

96.1% 

0.1% 

0.1% 

$10,000  to  $20,000 . 

1 .3% 

35.9% 

61.1% 

0.5% 

1 .2% 

$20,000  to  $30,000 . 

5.9% 

39.8% 

51.0% 

1.0% 

2.3% 

$30,000  to  $40,000 . 

22.6% 

37.7% 

35.0% 

1 .8% 

2.9% 

$40,000  to  $50,000 . 

45.6% 

26.1% 

21.6% 

2.9% 

3.9% 

$50,000  to  $75,000 . 

63.3% 

16.2% 

1 1 .0% 

3.6% 

5.9% 

$75,000  to  $100,000 . 

70.2% 

10.7% 

4.7% 

4.0% 

10.4% 

$100,000  to  $200,000 . 

73.2% 

5.0% 

2.3% 

3.9% 

15.6% 

$200,000  to  $500,000 . 

72.2% 

3.1% 

1.4% 

2.9% 

20.4% 

$500,000  to  $1,000,000 . 

87.9% 

0.5% 

0.3% 

0.5% 

10.7% 

$1,000,000  and  over . 

81.6% 

0.2% 

0.2% 

0.3% 

17.7% 

Total,  All  Taxpayers . 

40.4% 

19.3% 

31.1% 

2.3% 

6.8% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1 )  This  table  is  a  distributional  analysis  of  the  proposal  in  revenue  table  JCX-52-17,  excluding  the  follov/ing  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6..  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  [3]  employer  share  of  FICA  tax,  [4]  worker’s  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits.  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [9]  excluded  income  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  The  categories  reflecting  the  size  of  tax  change  are  indexed  for  inflation. 


Page  1 


UST  001678  TREAS-1 7-031 3-1-000699 


#D-17-49 
November  11,  2017 


A  DISTRIBUTION  OF  RETURNS  BY  THE  SIZE  OF  THE  TAX  CHANGE  FOR 
THE  CHAIRMAN'S  MARK  OF  THE  "TAX  CUTS  AND  JOBS  ACT," 
SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017 

Calendar  Year  2021 


INCOME 
CATEGORY  (2) 

Percentage  of  Returns 

Tax  Decrease 

Tax  Change 
Less  than 
$100 

Tax  Increase 

Greater 
Than  $500 

$100-$500 

$100-$500 

Greater 
Than  $500 

Less  than  $10,000 . 

0.3% 

2.1% 

97.3% 

0.1% 

0.1% 

$10,000  to  $20,000 . 

1.1% 

28.3% 

68.7% 

0.6% 

1.3% 

$20,000  to  $30,000 . 

4.7% 

37.9% 

53.9% 

1.1% 

2.4% 

$30,000  to  $40,000 . 

20.6% 

35.5% 

39.1% 

2.0% 

2.9% 

$40,000  to  $50,000 . 

43.9% 

23.7% 

3.2% 

4.2% 

$50,000  to  $75,000 . 

60.7% 

25.0%  I'  l  1 

12.2% 

4.0% 

6.6% 

$75,000  to  $100,000 . 

67.5% 

'■ 

4.8% 

4.5% 

11.7% 

$100,000  to  $200,000 . 

70.7% 

2.2% 

4.3% 

17.7% 

$200,000  to  $500,000 . 

68.3% 

1.6% 

2.9% 

23.8% 

$500,000  to  $1,000,000 . 

85.1% 

0.3% 

0.8% 

13.0% 

$1,000,000  and  over . 

79.1% 

0.3% 

0.0% 

0.2% 

20.4% 

Total,  All  Taxpayers . 

38.7% 

17.9% 

33.1% 

2.6% 

7.7% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1 )  This  table  is  a  distributional  analysis  of  the  proposal  in  revenue  table  JCX-52-17,  excluding  the  follov/ing  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6..  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  [3]  employer  share  of  FICA  tax,  [4]  worker’s  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits.  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [9]  excluded  income  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  The  categories  reflecting  the  size  of  tax  change  are  indexed  for  inflation. 
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UST  001679  TREAS-1 7-031 3-1-000700 


#D-17-49 
November  11,  2017 


A  DISTRIBUTION  OF  RETURNS  BY  THE  SIZE  OF  THE  TAX  CHANGE  FOR 
THE  CHAIRMAN'S  MARK  OF  THE  "TAX  CUTS  AND  JOBS  ACT," 
SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017 

Calendar  Year  2023 


INCOME 
CATEGORY  (2) 

Percentage  of  Returns 

Tax  Decrease 

Tax  Change 
Less  than 
$100 

Tax  Increase 

Greater 
Than  $500 

$100-$500 

$100-$500 

Greater 
Than  $500 

Less  than  $10,000 . 

0.0% 

2.0% 

97.3% 

0.4% 

0.2% 

$10,000  to  $20,000 . 

0.5% 

32.9% 

61.1% 

4.0% 

1 .4% 

$20,000  to  $30,000 . 

2.5% 

39.0% 

53.7% 

2.5% 

2.4% 

$30,000  to  $40,000 . 

13.7% 

38.7% 

41.1% 

3.3% 

3.2% 

$40,000  to  $50,000 . 

37.0% 

27.5% 

26.4% 

4.2% 

4.9% 

$50,000  to  $75,000 . 

54.0% 

18.5% 

14.3% 

5.0% 

8.2% 

$75,000  to  $100,000 . 

60.8% 

13.4% 

6.1% 

5.0% 

14.7% 

$100,000  to  $200,000 . 

64.2% 

5.6% 

2,7% 

4.7% 

22.7% 

$200,000  to  $500,000 . 

59.2% 

4.0% 

i..a% 

3.7% 

31.3% 

$500,000  to  $1,000,000 . 

78.2% 

0;8%  . 

0.6% 

1.0% 

19.4% 

$1,000,000  and  over . 

72.7% 

0.3% 

0.3% 

26.3% 

Total,  All  Taxpayers . 

34.1% 

19,6%  ■ 

32.8% 

3.7% 

9.8% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1 )  This  table  is  a  distributional  analysis  of  the  proposal  in  revenue  table  JCX-52-17,  excluding  the  follov/ing  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6..  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  [3]  employer  share  of  FICA  tax,  [4]  worker’s  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits.  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [9]  excluded  income  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  The  categories  reflecting  the  size  of  tax  change  are  indexed  for  inflation. 
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UST  001680  TREAS-1 7-031 3-1-000701 


#D-17-49 
November  11,  2017 


A  DISTRIBUTION  OF  RETURNS  BY  THE  SIZE  OF  THE  TAX  CHANGE  FOR 
THE  CHAIRMAN'S  MARK  OF  THE  "TAX  CUTS  AND  JOBS  ACT," 
SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017 

Calendar  Year  2025 


INCOME 
CATEGORY  (2) 

Percentage  of  Returns 

Tax  Decrease 

Tax  Change 
Less  than 
$100 

Tax  Increase 

Greater 
Than  $500 

$100-$500 

$100-$500 

Greater 
Than  $500 

Less  than  $10,000 . 

0.1% 

3.3% 

96.1% 

0.4% 

0.2% 

$10,000  to  $20,000 . 

0.6% 

33.6% 

60.9% 

3.5% 

1 .4% 

$20,000  to  $30,000 . 

2.0% 

39.8% 

52.7% 

3.0% 

2.5% 

$30,000  to  $40,000 . 

13.0% 

38.5% 

41.8% 

3.4% 

3.2% 

$40,000  to  $50,000 . 

36.0% 

28.4% 

26.5% 

4.1% 

5.1% 

$50,000  to  $75,000 . 

53.2% 

19.2% 

14.1% 

5.1% 

8.4% 

$75,000  to  $100,000 . 

60.9% 

13.3% 

5.6% 

5.1% 

15.1% 

$100,000  to  $200,000 . 

63.8% 

5.7% 

2.6% 

4.7% 

23.2% 

$200,000  to  $500,000 . 

60.2% 

3.5% 

1.8% 

3.7% 

30.7% 

$500,000  to  $1,000,000 . 

78.2% 

1 .0% 

0.7% 

0.8% 

19.3% 

$1,000,000  and  over . 

73.3% 

0.3% 

0.2% 

0.3% 

25.9% 

Total,  All  Taxpayers . 

34.0% 

20.0% 

32.2% 

3.8% 

10.0% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1 )  This  table  is  a  distributional  analysis  of  the  proposal  in  revenue  table  JCX-52-17,  excluding  the  follov/ing  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6..  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  [3]  employer  share  of  FICA  tax,  [4]  worker’s  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits.  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [9]  excluded  income  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  The  categories  reflecting  the  size  of  tax  change  are  indexed  for  inflation. 
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UST  001681  TREAS-1 7-0313-1-000702 


#D-17-49 
November  11,  2017 


A  DISTRIBUTION  OF  RETURNS  BY  THE  SIZE  OF  THE  TAX  CHANGE  FOR 
THE  CHAIRMAN'S  MARK  OF  THE  "TAX  CUTS  AND  JOBS  ACT," 
SCHEDULED  FOR  MARKUP  BY  THE  COMMITTEE  ON  FINANCE  ON  NOVEMBER  13,  2017 

Calendar  Year  2027 


INCOME 
CATEGORY  (2) 

Percentage  of  Returns 

Tax  Decrease 

Tax  Change 
Less  than 
$100 

Tax  Increase 

Greater 
Than  $500 

$100-$500 

$100-$500 

Greater 
Than  $500 

Less  than  $10,000 . 

0.4% 

6.3% 

92.8% 

0.3% 

0.2% 

$10,000  to  $20,000 . 

1 .4% 

43.4% 

50.7% 

3.1% 

1.5% 

$20,000  to  $30,000 . 

4.5% 

41.9% 

48.8% 

2.4% 

2.4% 

$30,000  to  $40,000 . 

21.3% 

33.8% 

38.7% 

3.3% 

2.9% 

$40,000  to  $50,000 . 

41.4% 

26.2% 

23.8% 

4.1% 

4.6% 

$50,000  to  $75,000 . 

57.2% 

18.4% 

1 1 .9% 

4.7% 

7.7% 

$75,000  to  $100,000 . 

65.6% 

11.6% 

4.6% 

4.9% 

13.3% 

$100,000  to  $200,000 . 

68.4% 

5.2% 

2.4% 

4.3% 

19.6% 

$200,000  to  $500,000 . 

68.0% 

3.5% 

1.6% 

2.7% 

24.3% 

$500,000  to  $1,000,000 . 

83.3% 

0.6% 

0.4% 

0.7% 

15.0% 

$1,000,000  and  over . 

77.9% 

0.2% 

0.2% 

0.3% 

21.5% 

Total,  All  Taxpayers . 

38.2% 

20.6% 

29.0% 

3.4% 

8.7% 

Source:  Joint  Committee  on  Taxation 
Detail  may  not  add  to  total  due  to  rounding. 


(1 )  This  table  is  a  distributional  analysis  of  the  proposal  in  revenue  table  JCX-52-17,  excluding  the  follov/ing  sections:  I.  Tax  Reform  for 
Individuals:  D.4.-D.6..  and  E. 

(2)  The  income  concept  used  to  place  tax  returns  into  income  categories  is  adjusted  gross  income  (AGI)  plus:  [1]  tax-exempt  interest, 

[2]  employer  contributions  for  health  plans  and  life  insurance,  [3]  employer  share  of  FICA  tax,  [4]  worker’s  compensation, 

[5]  nontaxable  Social  Security  benefits,  [6]  insurance  value  of  Medicare  benefits.  [7]  alternative  minimum  tax  preference  items, 

[8]  individual  share  of  business  taxes,  and  [9]  excluded  income  of  U.S.  citizens  living  abroad.  Categories  are  measured  at  2017  levels. 

(3)  The  categories  reflecting  the  size  of  tax  change  are  indexed  for  inflation. 
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UST  001682  TREAS-1 7-031 3-1-000703 


RE:  S-CorD  Concerns  with  Senate  Tax  Reform  Bill 


a] 


From: 

To: 

Cc: 

Date: 


gtreasury.gov> 

"Plack,  Brendon  (Thune)"  <brendon_plack@thune.senate.gov> 

"Bailey,  Bradley"  <bradley.bailey@treasury.gov>,  "Maloney,  Drew" 
<drew.maloney@treasury.gov> 

Mon,  13  Nov  2017  10:37:30  -0500 


Attachments:  Pass  Through  counts  and  totals  in  HR1  tax  brackets. xlsx  (20.82  kB) 


IsfflaaibfS) 

b(5) 

1 

Please  advise,  thanks  man. 

From:  Plack,  Brendon  (Thune)  [mailto:Brendon_Plack(S)thune. senate.gov] 

Sent^Sundav^ovembe^^^^7  9:12  PM 

To: 

Subject:  Fwd:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 


let's  discuss  this  tomorrow  morning  if  you  have  time. 


I  think  I  mentioned  this  to  Drew  as  well  last  week. 


Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 


- Original  message - 

From:  Jade  West  -  NAW  <jwest@naw.org> 

Date:  1 1/12/17  1 1:54  AM  (GMT-05:00) 

To:  "Plack,  Brendon  (Thune)"  <Brendon_Plack@thune.senate.gov>,  "McBride,  Stacy  (Blunt)" 
<Stacy_McBride@blunt. senate. go v>,  "Popp,  Monica  (Comyn)" 

<Monica_Popp@comyn.  senate .  go  v> 

Cc:  Aric  Newhouse  <ANewhouse(^naniorg>,  "Snares,  Erica  (McConnell)" 
<Erica_Suares(@mcconnell.  senate,  go  v> 

Subject:  FW:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 

Just  FYI  -  and  following  up  on  our  conversation  Thursday  morning,  this  S  Corp  bulletin  explains  why 
the  pass-through  community  has  problems  with  the  Senate  bill  (as  well  as  with  the  probably-worse 
House  bill).  The  inequity  of  treatment  between  the  C  Corps  and  pass-throughs  is  pretty  stark. 

Erica,  you  weren't  able  to  make  the  Thursday  meeting  and  I  assume  you've  seen  this  S  corp  bulletin, 
but  am  copying  you  just  in  case.  I  know  you/SFC  are  still  working  on  this,  but  this  bulletin  pretty 
clearly  explains  the  pass-thru  problem . 
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Jode  C.  West 

Sr.  Vice  President  -  Government  Relations 

National  Association  of  Wholesaler-Distributors 

1325  G  Street,  NW,  Suite  1000 

Washington,  DC  20005 

Tel:  202-872-0885  Fax:  202-296-5940 

www.naw.org 

From:  S  Corporation  Association  [mailto:breardon(5)s-corp.org] 
Sent:  Saturday,  November  11,  2017  6:08  PM 
To:  Jade  West  -  NAW  <jwest@naw.org> 

Subject:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 
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In  This  Issue 

Join  Us 

S-Corp  Concerns  with 

Senate  Tax  Reform  Bill 


Are  You  A  Member  of 
S-Corp?V\#iyNot? 

S-CORP  is  the  only  trade 
association  exclusively 
focused  on  representing  S 
corporations  before  the 
Congress  and  the  Executive 
Branch. 


Our  mission  is  to  act  as  the 
"eyes,  ears,  and  voice"  of 
America's  S  corporations  in 
Washington,  D.C.  Advocacy  is 
all  we  do. 

JOIN  TODAY! 
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S-Corp  Concerns  with  Senate 
Tax  Reform  Bill 

Top  Line 


The  Framework  and  rhetoric  leading  up  to  its  release  indicated  tliat 
Senate  Leadership  and  the  Finance  Committee  were  committed  to 
treating  the  millions  of  companies  organized  as  pass-through 
businesses  fairly  in  relation  to  C  corporations.  The  Framework 
explicitly  called  for  a  rate  differential  of  five  percentage  points,  while 
previous  Finance  Committee  work  focused  on  leveling  the  playing 
field  between  C  corporations  and  pass-througli  businesses  by 
eliminating  the  double  corporate  tax  and  moving  the  entire  business 
community  towards  a  single,  reasonable  level  of  tax  on  all 
businesses. 


Unlike  much  of  the  business  community,  S-Corp  fully  supported  both 
efforts  and  expressed  that  support  publicly. 


The  tax  bill  released  Thursday  night  falls  well  short  of  these  promises 
and  policies.  It  abandons  any  notion  of  equity  for  pass-through 
businesses.  Under  the  plan,  no  successful  pass-througli  business  will 
receive  the  promised  25  percent  rate  or  anything  close  to  it,  while  the 
new,  larger  tax  rate  gap  between  pass-through  businesses  and  C 
corporations  will  result  in  a  migration  of  business  activity  out  of  the 
correct,  single  layer  tax  approach  and  into  the  lianuful,  double 
corporate  tax.  The  economy  will  suffer  as  a  result  -  there  will  be 
fewer  jobs  and  less  investment  than  if  pass-through  businesses  could 
continue  as  a  viable  alternative  for  family  businesses. 


The  new  disparity  of  rates  between  individuals  and  C  corporations 
will  turn  the  C  corporation  into  the  tax  avoidance  vehicle  of  choice 
for  wealthy  taxpayers,  returning  the  Tax  Code  to  the  pre-1986  Tax 
Reform  Act  days  when  C  corporation  rates  were  sharply  lower  than 
individual  rates  and  tax  gaming  witliin  the  corporate  structure  was 
rampant. 

Below  are  specific  concerns  and  questions  we  have  regarding  the 
Senate  bill.  It  was  released  late  Thursday  evening,  so  this  is  not  a 
comprehensive  list  or  review.  S-Corp  will  continue  to  work  with  the 
Committee  and  members  of  the  Senate  to  seek  improvements  and 
restore  some  semblance  of  parity  between  the  tax  treatment  of  C 
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corporations  and  S  corporations. 


Specific  Concerns 


Rate  Differential:  The  bill  reduces  the  top  rate  on  C  corporations  to 
20  percent.  The  bill  reduces  the  top  rate  on  S  corporations  to  38.5 
percent,  18.5  points  higher  and  13.5  points  above  the  promised  rate  in 
the  Framework.  The  bill  does  include  a  deduction  for  pass-through 
businesses,  if  they  have  sufficient  employees  and  payroll  costs,  of  up 
to  1 7.4  percent,  bringing  the  effective  rate  on  qualifying  pass-through 
businesses  down  to  32  percent,  or  12  points  above  the  C  corporation 
rate.  That  is  not  the  rate  corporations  will  pay,  however: 

•  SALT:  The  bill  repeals  the  State  and  Local  Tax  Deduction  for 
individuals  and  pass-through  businesses.  C  corporations  will 
continue  to  deduct  SALT.  Depending  on  which  state(s)  an  S 
corporation  resides  in,  the  repeal  of  this  business  expense  will 
increase  the  marginal  rate  of  S  corporations  by  as  much  as  5 
percentage  points.  S  corporations  operating  in  California, 
therefore,  will  pay  a  marginal  rate  of  37  percent.  The  average 
S  corporation  will  pay  a  marginal  rate  of  around  34  percent,  or 
1 4  points  above  the  C  corporation  rate. 

•  NUT:  Republican  leadership  promised  to  repeal  the  Net 
Investment  Income  Tax  (NIIT)  following  the  election  of 
President  Trttirp.  This  tax  applies  to  income  from  S 
corporations  earned  by  inactive  shareholders.  The  failure  of 
health  care  reform,  coupled  with  the  decision  by  leadership  to 
not  repeal  the  NTIX  in  tax  reform,  means  marginal  rates  on  S 
corporation  income  for  inactive  shareholders  will  be  even  3.8 
percentage  points  higher,  resulting  in  a  top  marginal  rate  for  S 
corporations  of  40  percent  or  more. 


•  Revenues:  Thf  T^on  the  pass-through  rate  is  so  much  higher 
than  the  C  cofpo:^on  rate  is  the  Committee  chose  to  devote 
relatively  more  revenues  to  reducing  the  corporate  rate.  The 
JCT  reports  that  the  20  percent  corporate  rate  reduces  revenues 
by  $  1 ,326  billion,  whereas  the  pass-through  deduction  reduces 
revenues  by  just  $460  billion,  or  26  percent  of  the  total  revenue 
pool  devoted  to  business  rate  relief  By  way  of  comparison, 
pass-through  businesses  employ  the  majority  of  workers  and 
majority  of  business  X^y  represent 

••T^ifiyMShnately  one-third  of  the  ^s^^^^onomy,  not  one- 
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•  Fix:  The  Committee  should  devote  a  proportional  amount  of 
revenue  to  redueing  the  pass-through  rate  as  it  does  to  reducing 
the  C  corporation  rate.  At  the  very  least,  it  should  set  as  a  goal 
maintaining  the  current  maximum  rate  differential  of 
approximately  9  percentage  points  between  the  two  entity 
types. 

Base  Broadening:  The  Senate  bill  includes  extensive  base 
broadening,  much  of  it  affecting  both  C  corporations  and  S 
corporations.  But  many  of  these  base  broadening  provisions  apply  to 
pass-through  businesses  only,  while  all  the  base  broadening  will  hurt 
S  corporations  more,  since  their  marginal  rate  is  so  much  higher  than 
the  C  corporation  rate.  The  loss  of  a  $  1  deduction  will  cost  C 
corporations  just  20  cents,  whereas  it  will  cost  an  S  corporation  up  to 
40  cents  or  more.  Here  are  some  of  the  significant  base  broadening 
provisions  that  will  affect  S  corporations: 

•  Loss  Limitation  Rules:  The  Senate  bill  includes  a  wholly  new 
limitation  on  "excess  business  losses  of  a  taxpayer  other  than  a 
C  corporation..."  There  is  little  explanation  as  to  why  this 
provision  is  needed,  necessary  or  even  good  policy.  It  would 
apply  to  active  pass-through  business  income  (not  passive 
income)  and  it  raises  $  1 76  billion  over  ten  years.  By  way  of 
background,  the  JCT  references  an  existing  limitation  on  losses 
by  farmers  who  receive  federal  crop  subsidies,  yet  this 
provision  appears  to  have  nothing  to  do  with  farms  or 
subsidies.  When  you  net  this  extra  tax  against  the  cost  of  the 

1 7.4  percent  deduction,  the  rate  relief  targeted  at  pass-through 
businesses  drops  to  $284  billion,  or  just  one-fifth  the  cost  of  the 
20  percent  corporate  rate. 

•  SALT:  The  bill  would  repeal  the  State  and  Local  Tax  (SALT) 

deduction  for  individuals  and  pass-through  businesses  but  not 
for  C  corporations.  As  noted  above,  this  has  the  effect  of 
raising  marginal  rates  of  pass-through  businesses  by  up  to  5 
percentage  points,  exacerbating  the  rate  differential  betwS^S 
and  C  corporations.  ; 

•  Section  199:  The  bill  would  repeal  the  Section  1 99  deduction 
for  production  income,  utilized  by  manufacturers  and  other 
producers.  Four  out  of  five  manufacturers  are  organized  as 
pass-through  businesses.  The  deduction  is  up  to  9  percent  of 
production  income,  so  it  has  the  potential  to  reduce  effective 
marginal  tax  rates  by  more  than  3  percentage  points.  While  the 
1 99  repeal  applies  to  both  C  corporations  and  pass-through 
businesses,  the  rate  disparity  between  C  corporations  and  pass- 
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through  businesses  means  it  will  hit  S  corporations  up  to  twice 
as  hard. 

•  Repeal  of  Miscellaneous  Deductions:  These  are  a  series  of 
deductions  that  are  only  limited  for  individuals  and  pass¬ 
through  businesses,  including  indirect  and  miscellaneous 
deductions  from  a  pass-through  business  and  deductible 
investment  expenses  from  a  pass-through  entity.  Preventing  a 
partnership  from  deducting  investment  expenses  can  result  in 
the  partners  paying  taxes  exceeding  the  returns  on  the 
investment.  Needless  to  say,  C  corporations  may  continue  to 
deduct  their  investment  expenses. 

•  AMT:  The  Senate  bill  would  repeal  the  individual  Alternative 
Minimum  Tax  (AMT).  This  is  a  large  benefit  to  pass-through 
businesses,  since  much  of  their  income  is  taxed  under  the  AMT 
rather  than  the  regular  code.  The  effect  is  muted  if  not  fully 
offset,  however,  by  the  fact  that  the  bill  repeals  many  of  the 
deductions  restored  by  the  AMT  repeal.  For  example,  pass¬ 
through  businesses  lose  the  SALT  when  their  shareholders  pay 
the  AMT.  Repealing  the  AMT  restores  their  ability  to  deduct 
the  SALT.  The  bill  then  repeals  the  SALT,  but  only  for 
individuals  and  pass-through  businesses,  not  C  corporations. 
Combined,  the  base  broadening  in  the  Senate  bill  has  the  effect 
of  turning  the  regular  Tax  Code  into  a  new  AMT,  only  at  higher 
marginal  rates. 

•  Fix:  Strike  the  new  limitation  on  active  pass-through  business 
income  and  allow  pass-through  businesses  to  deduct  SALT. 

International:  The  bill  moves  the  tax  code  from  a  world-wide  system 
to  a  modified  territorial  system  (subject  to  the  new  GILTl  regtnis).. 
This  new  territorial  system  is  reserved  for  C  corporations  only,  S 
corporations  and  other  pass-through  entities  are  not  included.  This 
exclusion  puts  S  corporations  with  overseas  operations  at  a  distinct 
disadvantage. 

•  Example:  Under  the  bill,#C:  corporation  with  a  CFC  operating 
in  the  UK  would  pay  the  iff^^ent  UK  corporate  tax. 
Assuming  no  further  inclusions  under  the  GILTI  regime,  it 
would  be  able  to  pay  the  remainder  back  to  the  US  with  no 
additional  tax.  When  the  C  corporation  pays  that  income  as  a 
dividend  to  its  shareholders,  they  would  be  taxed  at  23.8 
percent,  but  only  those  shareholders  who  pay  taxes.  Seventy- 
five  percent  of  C  corporation  shareholders  are  tax  advantaged  - 
charities,  endowments^'  f|ualified  plans,  foreigners,  etc. 
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•  S  Corporations  with  branch  operations  in  the  UK  would  pay  the 
20  percent  tax  to  the  UK  and  then  the  US  tax  of  32-41  percent 
immediately  (see  section  above)  at  the  new  pass-through  tax 
rates.  They  would  be  allowed  a  Foreign  Tax  Credit  for  the 
taxes  paid  in  the  UK  against  their  personal  income,  but  this 
would  be  subject  to  limitations.  There  would  be  no  opportunity 
to  defer  paying  the  US  tax. 

•  Alternatively,  an  S  corporation  with  a  CFC  would  pay  the  20 
percent  UK  tax  and  its  shareholders  would  be  taxed  at  23.8 
percent  on  1 00  percent  of  the  dividend  income  when  that  is 
repatriated,  regardless  of  whether  the  dividend  was  distributed 
to  the  shareholders.  In  other  words,  an  S  corporation  with  a 
CFC  is  treated  worse  than  a  C  corporation  CFC  under  the  new 
territorial  system. 

•  IC-DISC:  The  bill  repeals  the  IC-DISC.  This  repeal  has  little 
effect  on  C  corporations,  as  income  qualifying  for  the  new 
territorial  system  is  taxed  almost  exactly  as  the  IC-DISC 
system  does  now.  The  foreign  earnings  would  be  subject  to 
foreign  tax,  and  then  a  single  additional  layer  of  tax  at  the 
dividend  rate  when  dividends  are  paid  to  the  shareholder.  The 
only  difference  would  be  that  the  dividends  can  be  paid  directly 
to  the  shareholder,  rather  than  through  the  DISC.  Since  S 
corporations  are  excluded  from  the  new  territorial  system,  they 
will  be  harmed  by  this  repeal.  They  lose  the  benefit  of  the 
DISC,  but  also  are  precluded  from  the  benefits  of  territorial. 

•  Fix:  The  Senate  bill  should  allow  S  corporations  with  CFCs  to 
participate  in  territorial.  The  result  would  be  IC-DISC-like 
treatment  for  all  types  of  business  operating  overseas,  with  all 
of  them  having  equal  treatment.  An  alternative  fix  would  be  to 
preserve  the  IC-DISC  for  pass-through  businesses. 

Bottom  Line 

If  enacted  as  introduced,  the  Senate  bill  would  result  in  a  large 
migration  of  business  activity  from  the  pass-through  tax  and  into  the 
double  corporate  tax.  This  migration  would  not  result  in  better 
economic  performance  -  the  transition  costs,  the  double  tax  imposed 
on  a  broader  base  of  business  income,  and  the  change  in  behavior  it 
would  require  on  te^^ttof  converted  family  businesses  will  hurt 
economic  growth,  ntltt&lp  it. 

Pass-through  businesses  employ  the  majority  of  workers,  they  earn 
the  majority  of  business  income,  and  they  pay  higher  effective  tax 
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rates  than  C  corporations,  yet  they  are  literally  being  treated  as  an 
after-thought  in  this  legislation. 

The  fix  is  for  the  Senate  (and  the  House)  to  pursue  tax  reform  that 
balances  the  importance  of  the  pass-through  community  with  the 
legitimate  need  to  reduce  the  C  coiporation  rate.  S-Corp  and  its 
allies  are  willing  and  eager  to  work  with  the  Committee  and  the  full 
Senate  to  affect  diese  changes. 

Why  Join  S-Corp?  Here’s  what  our  members  say! 

"S-Corp's  strength  is  its  ability  to  work  with  other  business  groups  to  support  issues  important 
to  S  corporations.  They  really  are  a  leader  and  resource  for  other  business  groups  in  DC." 

-Tom  McMahon.  Vice  President  of  Operations,  Barker  Company 


S-Corporation  Association  of  America,  1341  G  St.  NW,  Suite  600,  Washignton,  DC  20005 

Safe  Unsubscribe"^  iwest@naw.ora 

Forward  email  |  Update  Profile  |  About  our  service  provider 

Sent  by  breardonSis-corp.ora  in  collaboration  with 


Try  it  free  today 
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Calculator  /,PT  Data 

From:  "Bailey,  Bradley"  <bradley.bailey@treasury.gov> 

To:  "Prater,  Mark  (Finance)"  <mark_prater@fmance.senate.gov>,  "Wrase,  Jeff  (Finance)" 

<jeff_wrase@finance.senate.gov> 

Cc:  "Maloney,  Drew"  <drew.maloney@treasury.gov> 

Date:  Mon.  13  Nov  2017  11:35:00  -0500 

Attachments:  Pass  Through  counts  and  totals  in  HR1  tax  brackets. xlsx  (20.82  kB);  CL  and  HWM 
Example  Calculator  11072017  FINAL.XLSX  (45.97  kB) 


Brad  Bailey 

Deputy  Assistant  Secretary  for  Tax  and  Budget 
Office  of  Legislative  Affairs 
U.S.  Department  of  the  Treasury 
Brad  lev.bailevPtj'easu  rv.gov 
C: 

0:  (202)  622-2878 
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From:  "Bailey,  Bradley"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdit)/cn=recipients/cn=7eb678b02d9b41c0af365038a082c58e-bailey,  bradl"> 

To:  "Pt^2|^r|n^n  (Thune)"  <brendon_plack@thune.senate.gov>, 

*(^^^^^|@treasury.gov> 

Cc:  "Maloney,  Drew"  <drew.maloney@treasury.gov> 

Date:  Mon,  13  Nov  2017  12:00:14  -0500 


Thank  you  very  much.  Will  report  back  if  there's  anything  of  note 

From:  Plack,  Brendon  (Thune)  [mailto:Brendon_Plack@thune.senate.gov] 

Sent:  Monday,  November  13,  2017  11:57  AM 

To:  Bailey,  Bradley  <Bradley.Bailey@treasury.gov>;l3@^^^^^^^^^^^^^^B^treasury.gov> 
Cc:  Maloney,  Drew  <Drew.Maloney@treasury.gov> 

Subject:  RE:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 


From:  Bradley.Bailey@treasury.gov  [mailto:Bradley.Bailey@treasury.gov] 

SenjLJ(^j^^^3vember  13,  2017  10:50  AM 

To:  I  III  i|ii  Plack,  Brendon  (Thune) 

Cc:  Drew.Maloney@treasury.gov 

Subject:  RE:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 


b(5) 


From: _ 

Sent:  Monday,  November  13,  2017  10:38  AM 

To:  'Plack,  Brendon  (Thune)'  <Brendon  Plack@thune. senate. gov> 

Cc:  Bailey,  Bradley  <Bradley.Bailev@treasury.gov>:  Maloney,  Drew  <Drew.Malonev@treasury.gov> 
Subject:  RE:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 


Hey  BP. 
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From:  Plack,  Brendon  (Thune)  fmailtoiBrendon  Placket hune.senate.eovl 
Sent^Sundav^ovembei^^^017  9:12  PM 

Subject:  Fwd:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 


let's  discuss  this  tomorrow  morni 


think  I  mentioned  this  to  Drew  as  well  last  week. 


Sent  from  my  Verizon,  Samsung  Galaxy  smartphone 


- Original  message - 

From:  Jade  West  -  NAW  <jwest@.naw.org> 

Date:  1 1/12/17  1 1:54  AM  (GMT-05:00) 

To:  "Plack,  Brendon  (Thune)"  <Brendon_Plack@thune. senate. go v>.  "McBride,  Stacy  (Blunt)" 
<Stacy_McBride@.blunt.senatc.gov>.  "Popp,  Monica  (Comyn)" 

<Monica_Popp@comy  n.  senate,  go  v> 

Cc:  Aric  Newhouse  <ANewhouse@nam.org>.  "Suares,  Erica  (McConnell)" 
<Erica_Suares@mcconnell. senate. gov> 

Subject:  FW:  S-Corp  Concerns  with  Senate  Tax  Reform  Bill 

Just  FYI  -  and  following  up  on  our  conversation  Thursday  morning,  this  S  Corp  bulletin  explains  why 
the  pass-through  community  has  problems  with  the  Senate  bill  (as  well  as  with  the  probably-worse 
Flouse  bill).  The  inequity  of  treatment  between  the  C  Corps  and  pass-throughs  is  pretty  stark. 

Erica,  you  weren't  able  to  make  the  Thursday  meeting  and  I  assume  you've  seen  this  S  corp  bulletin, 
but  am  copying  you  just  in  case.  I  know  you/SFC  are  still  working  on  this,  but  this  bulletin  pretty 
clearly  explains  the  pass-thru  problem . 


Jade  C.  West 

Sr.  Vice  President  -  Government  Relations 
National  Association  of  Wholesaler-Distributors 
1325  G  Street,  NW,  Suite  1000 
Washington,  DC  20005 
Tel:  202-872-0885  Fax:  202-296-5940 
www.naw.ora 

From:  S  Corporation  Association  fmailto:breardon(S)s-corp.org1 
Sent:  Saturday,  November  11,  2017  6:08  PM 
To:  Jade  West  -  NAW  <iwest@naw.org> 
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In  This  Issue 

Join  Us 

S-Corp  Concerns  with 

Senate  Tax  Reform  Bill 


S-Corp  Concerns  with  Senate 
Tax  Reform  Bill 

Top  Line 


Are  You  A  Member  of 
S-Corp?  VMiy  Not? 

S-CORP  is  the  only  trade 
association  exclusively 
focused  on  representing  S 
corporations  before  the 
Congress  and  the  Executive 


The  Framework  and  rhetoric  leading  up  to  its  release  indicated  that 
Senate  Leadcrsliip  and  the  Finance  Committee  were  committed  to 
treating  the  millions  of  companies  organized  as  pass-through 
businesses  fairly  in  relation  to  C  corporations.  The  Framework 
explicitly  called  for  a  rate  differential  of  five  percentage  points,  while 
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Branch 


Our  mission  is  to  act  as  the 
"eyes,  ears,  and  voice"  of 
America's  S  corporations  In 
Washington,  D.C.  Advocacy  is 
all  we  do. 

JOIN  TODAYl 


UST  001695 


previous  Finance  Committee  work  focused  on  leveling  the  playing 
field  between  C  corporations  and  pass-through  businesses  by 
eliminating  the  double  corporate  tax  and  moving  the  entire  business 
community  towards  a  single,  reasonable  level  of  tax  on  all 
businesses. 


Unlike  much  of  the  business  community,  S-Corp  fully  supported  both 
efforts  and  expressed  that  support  publicly. 


The  tax  bill  released  Thursday  night  falls  well  short  of  these  promises 
and  policies.  It  abandons  any  notion  of  equity  for  pass-through 
businesses.  Under  the  plan,  no  successful  pass-through  business  will 
receive  the  promised  25  percent  rate  or  anything  close  to  it,  while  the 
new,  larger  tax  rate  gap  between  pass-through  businesses  and  C 
corporations  will  result  in  a  migration  of  business  activity  out  of  the 
correct,  single  layer  tax  approach  and  into  the  hannful,  double 
corporate  tax.  The  economy  will  suffer  as  a  result  -  there  will  be 
fewer  jobs  and  less  investment  than  if  pass-through  businesses  could 
continue  as  a  viable  alternative  for  family  businesses. 


The  new  disparity  of  rates  between  individuals  and  C  corporations 
will  turn  the  C  corporation  into  the  tax  avoidance  vehicle  of  choice 
for  wealthy  taxpayers,  returning  the  Tax  Code  to  the  pre-1986  Tax 
Reforni  Act  days  when  C  corporation  rates  were  sharply  lower  than 
individual  rates  and  tax  gaming  within  the  corporate  structure  was 
rampant. 


Below  are  specific  concerns  and  questions  we  have  regarding  the 
Senate  bill.  It  was  released  late  Thursday  evening,  so  tliis  is  not  a 
comprehensive  list  or  review.  S-Corp  will  continue  to  work  with  the 
Committee  and  members  of  the  Senate  to  seek  improvements  and 
restore  some  semblance  of  parity  between  the  tax  treatment  of  C 
corporations  and  S  corporations. 


Specific  Concerns 


Rate  Differential:  The  bill  reduces  the  top  rate  on  C  corporations  to 
20  percent.  The  bill  reduces  the  top  rate  on  S  corporations  to  38.5 
percent,  18.5  points  higher  and  13.5  points  above  the  promised  rate  in 
the  Framework.  The  bill  does  include  a  deduction  for  pass-througli 
businesses,  if  they  have  sufficient  employees  and  payroll  costs,  of  up 
to  17.4  percent,  bringing  the  effective  rate  on  qualifying  pass-tlirough 
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’  fejisinesses  down  to  32  percent,  or  12  points  above  the  C  corporation 
tsSte.  That  is  not  the  rate  most  S  corporations  will  pay,  however: 

•  SALT:  The  bill  repeals  the  State  and  Local  Tax  Deduction  for 
individuals  and  pass-through  businesses.  C  corporations  will 
continue  to  deduct  SALT.  Depending  on  which  state(s)  an  S 
corporation  resides  in,  the  repeal  of  this  business  expense  will 
increase  the  marginal  rate  of  S  corporations  by  as  much  as  5 
percentage  points.  S  corporations  operating  in  California, 
therefore,  will  pay  a  marginal  rate  of  37  percent.  The  average 
S  corporation  will  pay  a  mp^hal  rate  of  around  34  percent,  or 
14  points  above  the  C  coj|pii^|ion  rate. 

•  NUT:  Republican  leadership  promised  to  repeal  the  Net 
Investment  Income  Tax  (NIIT)  following  the  election  of 
President  Tmmp.  This  tax  applies  to  income  from  S 
corporations  earned  by  inactive  shareholders.  The  failure  of 
health  care  reform,  coupled  with  the  decision  by  leadership  to 
not  repeal  the  NIIT  in  tax  reform,  means  marginal  rates 
corporation  income  for  inactive  shareholders  will  be 
percentage  points  higher,  resulting  in  a  top  marginal  rate  for  S 
corporations  of  40  percent  or  more. 

•  Revenues:  Tte^gaason  the  pass-through  rate  is  so  much  higher 
than  the  C  corporation  rate  is  the  Committee  chose  to  devote 
relatively  more  revenues  to  reducing  the  corporate  rate.  The 
JCT  reports  that  the  20  percent  corporate  rate  reduces  revenues 
by  $1,326  billion,  whereas  the  pass-through  deduction  reduces 
revenues  by  just  $460  billion,  or  26  percent  of  the  total  revenue 
pool  devoted  to  business  rate  relief  By  way  of  comparison, 
pass-through  businesses  employ  the  majority  of  workers  and 
earn  the  majority  of  business  income.  They  represent 
approximately  one-third  of  the  American  economy,  not  one- 
fourth. 

•  Fix:  The  Committee  should  devote  a  proportional  amount  of 
revenue  to  reducing  the  pass-through  rate  as  it  does  to  reducing 
the  C  corporation  rate.  At  the  very  least,  it  should  set  as  a  goal 
maintaining  the  current  maximum  rate  diffo^^l  of 
approximately  9  percentage  points  betweeii:^0vo  entity 
types. 

Base  Broadening:  The  Senate  bill  includes  extensive  base 
broadening,  much  of  it  affecting  both  C  corporations  and  S 
corporations.  But  many  of  these  base  broadening  provisions  apply  to 
pass-through  businesses  only,  while  all  the  base  broadening  will  hurt 
S  corporations  more,  since  their  marginal  rate  is  so  much  higher  than 
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the  C  corporation  rate.  The  loss  of  a  $1  deduction  will  cost  C 
corporations  just  20  cents,  whereas  it  will  cost  an  S  corporation  up  to 
40  cents  or  more.  Here  are  some  of  the  significant  bas^?  teadening 
provisions  that  will  affect  S  corporations: 

•  Loss  Limitation  Rules:  The  Senate  bill  includes  a  wholly  new 
limitation  on  "excess  business  losses  of  a  taxpayer  other  than  a 
C  corporation..."  There  is  little  explanation  as  to  why  this 
provision  is  needed,  necessary  or  even  good  policy.  It  would 
apply  to  active  pass-through  business  income  (not  passive 
income)  and  it  raises  $  1 76  billion  over  ten  years.  By  way  of 
background,  the  JCT  references  an  existing  limitation  on  losses 
by  farmers  who  receive  federal  crop  subsidies,  yet  this 
provision  appears  to  have  nothing  to  do  wdth  farms  or 
subsidies.  When  you  net  this  extra  tax  against  the  cost  of  the 

1 7.4  percent  deduction,  the  rate  relief  targeted  at  pass-through 
businesses  drops  to  $284  billion,  or  just  one-fifth  the  cost  of  the 
20  percent  corporate  rate. 

•  SALT:  The  bill  would  repeal  the  State  and  Local  Tax  (SALT) 
deducti^ftlr  individuals  and  pass-through  businesses  but  not 
for  C  cQigJt>l|tions.  As  noted  above,  this  has  the  effect  of 
raising  marginal  rates  of  pass-through  businesses  by  up  to  5 
percentage  points,  exacerbating  the  rate  differential  between  S 
and  C  corporations. 

•  Section  199:  The  bill  would  resp^  the  Section  199  deduction 
for  production  income,  utilized  ili|r  bjanufacturers  and  other 
producers.  Four  out  of  five  manufacturers  are  organized  as 
pass-through  businesses.  The  deduction  is  up  to  9  percent  of 
production  income,  so  it  has  the  potential  to  reduce  effective 
marginal  tax  rates  by  more  than  3  percentage  points.  While  the 
1 99  repeal  applies  to  both  C  corporations  and  pass-through 
businesses,  the  rate  disparity  between  C  corporations  and  pass¬ 
through  businesses  means  it  will  hit  S  corporations  up  to  twice 
as  hard. 

•  Repeal  of  Miscellaneous  Deductioas:  These  are  a  series  of 
deductions  that  are  only  limited  for  individuals  and  pass¬ 
through  businesses,  including  indirect  and  miscellaneous 
deductions  from  a  pass-through  business  and  deductible 
investment  expenses  from  a  pass-through  entity.  Preventing  a 
partnership  from  deducting  investment  expenses  can  result  in 
the  partners  paying  taxes  exceeding  the  returns  on  the 
investment.  Needless  to  say,  C  corporations  may  continue  to 
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deduct  their  investment  expenses. 

•  AMT:  The  Senate  bill  would  repeal  the  individual  Alternative 
Minimum  Tax  (AMT).  This  is  a  large  benefit  to  pass-through 
businesses,  since  much  of  their  income  is  taxed  under  the  AMT 
rather  than  the  regular  code.  The  effect  is  muted  if  not  fully 
offset,  however,  by  the  fact  that  the  bill  repeals  many  of  the 
deductions  restored  by  the  AMT  repeal.  For  example,  pass¬ 
through  businesses  lose  the  SALT  when  their  shareholders  pay 
the  AMT.  Repealing  the  AMT  restores  their  ability  to  deduct 
the  SALT.  The  bill  then  repeals  the  SALT,  but  only  for 
individuals  and  pass-through  businesses,  not  C  corporations. 
Combined,  the  base  broadening  in  the  Senate  bill  has  the  effect 
of  turning  the  regular  Tax  Code  into  a  new  AMT,  only  at  higher 
marginal  rates. 

•  Fix:  Strike  the  new  limitation  on  active  pass-through  business 
income  and  allow  pass-through  businesses  to  deduct  SALT. 

International:  The  bill  moves  the  tax  code  from  a  world-wide  system 
to  a  modified  territorial  system  (subject  to  the  new  GILTI  regime). 
This  new  territorial  system  is  reserved  for  C  corporations  only.  S 
corporations  and  other  pass-through  entities  are  not  included.  This 
exclusion  puts  S  corporations  with  overseas  operations  at  a  distinct 
disadvantage. 

•  Example:  Under  the  bill,  a  C  cill^®ution  with  a  CFC  operating 
in  ite  felK  would  pay  the  20  percent  UK  corporate  tax. 

Agg^lng  no  further  inclusions  under  the  GlLTl  regime,  it 
would  be  able  to  pay  the  remainder  back  to  the  US  with  no 
additional  tax.  When  the  C  corporation  pays  that  income  as  a 
dividend  to  its  shareholders,  they  would  be  taxed  at  23.8 
percent,  but  only  those  shareholders  who  pay  taxes.  Seventy- 
five  percent  of  C  corporation  shareholders  are  tax  advantaged  - 
charities,  endowments,  qualified  plans,  foreigners,  etc. 

•  S  Corporations  with  branch  operations  in  the  UK  would  pay  the 
20  percent  tax  to  the  UK  and  then  the  US  tax  of  32-4 1  percent 
immediately  (see  section  above)  at  the  new  pass-through  tax 
rates.  They  would  be  allowed  a  Foreign  Tax  Credit  for  the 
taxes  paid  in  the  UK  against  their  personal  income,  but  this 
would  be  subject  to  limitations.  There  would  be  no  opportunity 
to  defer  paying  the  US  tax. 

•  Alternatively,  an  S  corporation  with  a  CFC  would  pay  the  20 
percent  UK  tax  and  its  shareholders  would  be  taxed  at  23.8 
percent  on  100  percent  of  the  dividend  income  when  that  is 
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repatriated,  regardless  of  whetteif 

to  the  shareholders.  In  other  a 

CFC  is  treated  worse  than  a  C  gj^otgtfellC^^'iiiridlir-the  new 
territorial  system.  *  * 

•  IC-DISC:  The  bill  repeals  the  T^lls'^saiiias  little 

effect  on  C  corporations,  as  income  qualifying  for  the  new 
territorial  system  is  taxed  almost  exactly  as  the  IC-DISC 
system  does  now.  The  foreign  earnings  would  be  subject  to 
foreign  tax,  and  then  a  single  additional  layer  of  tax  at  the 
dividend  rate  when  dividends  are  paid  to  the  shareholder.  The 
only  difference  would  be  that  the  dividends  can  be  paid  directly 
to  the  shareholder,  rather  than  through  the  DISC.  Since  S 
corporations  are  excluded  from  the  new  territorial  system,  they 
will  be  harmed  by  this  repeal.  They  lose  the  benefit  of  the 
DISC,  but  also  are  precluded  from  the  benefits  of  territorial. 

•  Fix:  The  Senate  bill  should  allow  S  corporations  with  CFCs  to 
participate  in  territorial.  The  result  would  be  IC-DISC-like 
treatment  for  all  types  of  business  operating  overseas,  with  all 
of  them  having  equal  treatment.  An  alternative  fix  would  be  to 
preserve  the  IC-DISC  for  pass-through  businesses. 

Bottom  Line  -  .  *  Z 

If  enacted  as  httipdufeed,  ifiWBfP^wllill  would  result  in  a  large 
migration  of  biMi80^  ^ie|ivfr^  pass-through  tax  and  into  the 

double  corporal  last;  TMs  would  not  result  in  better 

economic  perfr^ta^rice  costs,  the  double  tax  imposed 

on  a  broader  koM:  and  the  change  in  behavior  it 

would  require  family  businesses  will  hurt 

economic  growth,  not  help  it. 

Pass-through  businesses  employ  the  majority  of  workers,  they  earn 
the  majority  of  business  income,  and  tfeypay  higher  effective  tax 
rates  than  C  corporations,  yet  they  are  literally  being  treated  as  an 
after-thought  in  this  legislation. 

The  fix  is  for  the  Senate  (and  the  House)  to  pursue  tax  reform  that 
balances  the  importance  of  the  pass-through  community  with  the 
legitimate  need  to  reduce  the  C  corporation  rate.  S-Corp  and  its 
allies  are  willing  and  eager  to  work  with  the  Committee  and  the  full 
Senate  to  affect  these  changes. 

Why  Join  S-Corp?  Here’s  what  our  members  say! 
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"S-Corp's  strength  is  its  ability  to  work  with  other  business  groups  to  support  issues  important 
to  S  corporations.  They  really  are  a  leader  and  resource  for  other  business  groups  in  DC." 
- Tom  McXhihon,  yico  Presick'iU  of  Opuraliom,  Barker  Company 


S-Corporation  Association  of  America,  1341  G  St.  NW,  Suite  600,  Washignton,  DC  20005 

SafeUnsubscribe""  iwest@naw.orQ 

Forward  email  |  Update  Profile  |  About  our  service  provider 

Sent  by  breardon@s-corp.orQ  in  collaboration  with 


Try  it  free  today 
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RE:  RE: 

From: 

To: 

Date: 

Attachments: 


"Reiser,  Martin"  <martin.reiser@mail.house.gov> 
"Maloney,  Drew"  <drew.maloney@treasury.gov> 
Mon,  13  Nov  2017  14:29:28  -0500 
Collins,  formatted .docx  (1.07  MB) 
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From:  Drew.Maloney@treasury.gov  [mailto:Drew.Maloney@treasury.gov] 

Sent:  Monday,  November  13,  2017  2:25  PM 

To:  Reiser,  Martin  <Martin.Reiser@mail. house. gov>;  Specht,  Brittan  <Brittan.Specht@mail. house. gov> 
Subject:  RE:  RE: 

Got  it,  is  it  something  that  is  easily  provided  over  email 

From:  Reiser,  Martin  [mailto:Martin.Reisci@ mail. house. gov] 

Sent:  Monday,  November  13,  2017  2:17  PM 

To:  Maloney,  Drew  <Drew.Malonev@treasurv.gov>:  Specht,  Brittan  <Brlttan.Specht@mail.house.gov> 

Subject:  RE: 


b(5) 


From:  Dre\A/.M a lop,ey@t reasurv.gov  [mailto:Drew.Maloney@treasury.gov] 

Sent:  Monday,  November  13,  2017  2:02  PM 

To:  Specht,  Brittan  <Brittan.Specht@mail.house.gov>;  Reiser,  Martin  <Martin.Reiser@mail.house.gov> 

Subject: 


b(5) 


Thanks 

Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 
Cell: 

drew.malonev@treasury.gov 
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Re:  RE:  REj _ 

From:  "Reiser,  Martin"  <martin.reiser@mail.house.gov> 

To:  "Maloney,  Drew"  <drew.maloney@treasury.gov> 

Date:  Mon,  1 3  Nov  201 7  1 5:08:04  -0500 
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Sent  from  my  iPhone 

On  Nov  13,  2017,  at  2:56  PM,  "Drew.Malonev@treasurv.QOv"  <Drew.Maloney@treasurv.Qov>  wrote: 
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From:  Reiser,  Martin  [mailto:Martin.Reisgr(a mail. house.gov] 

Sent:  Monday,  November  13,  2017  2:29  PM 

To:  Maloney,  Drew  <Dcea/yjyiaioney(2)treasurY,goy> 

Subject:  RE:  RE: 
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From:  Drew  Malonev(a)treasurv.eov  [ma ilto:Drew.lVlaloneyf5)treasu ry.gov] 

Sent:  Monday,  November  13,  2017  2:25  PM 

To:  Reiser,  Martin  <Martin.Reiser(S)mail.house.gov>:  Specht,  Brittan  <Brittan.Spec;ht@rrLaii.hQuse.gov> 

Subject:  RE:  RE: 

Got  it,  is  it  something  that  is  easily  provided  over  email 

From:  Reiser,  Martin  [mailto:Martin.Reiscr@mail.house.gov] 

Sent:  Monday,  November  13,  2017  2:17  PM 

To:  Maloney,  Drew  <Drew.Malonev@treasurv.gov>:  Specht,  Brittan  <Brittan.Specht@mail.house.gov> 
Subject:  RE: 


b(5) 


From:  Drew  Maloneviaitreasurv  eov  [mailto:Drew.Malonev@trea5ury.gov] 

Sent:  Monday,  November  13,  2017  2:02  PM 

To:  Specht,  Brittan  <3rittan.SDecht@mail.house.gov>:  Reiser,  Martin  <Martin.Reiser@mail.house.gov> 

Subject: 


b(5) 


Thanks 

Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
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Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office^^^^^^^O 

drew.malo  ney  (S'  t  'e  a  s  u  ry  .gov 
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lsaksoi^^^)M2aMajg_mTiendme^ 

From:  "McGuire,  Monica  (isakson)"  <monica_mcguire@isakson.senate.gov> 

To:  "Baiiey,  Bradiey"  <bradiey.bailey@treasury.gov> 

Date:  Tue.  14  Nov  2017  00:39:13-0500 

Attachments:  Tax  Reform  Markup  Amendments.docx  (15.78  kB) 


Brad,  mtg  tonight  of  SFC  Rep  tax  LAs  iasted  tili  1 1 :00  pm!  Modified  mark  to  have  deiayed  reiease  around 
4  pm.  Thus  not  votes  on  amdts  tii  Wed. 

Sorry  to  not  get  our  votes  to  you  eariier.  The  iast  2  amdts  are  piacehoiders. 

Arndt  #4  regrading  iocum  tenets  wouid  be  subject  to  the  Byrd  ruie. 

M3 

Sent  from  my  iPhone 
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Isakson  Amendment  #1  to  the  Tax  Cuts  and  Jobs  Act 
Cosponsors:  Scott,  Crapo 


Short  Title:  Nuclear  Production  Tax  Credits 


Description  of  Amendment:  The  amendment  would  modify  the  credit  for  production  from 
advanced  nuclear  power  facilities  and  remove  the  current  expiratioa  date  of  place  in  service 
before  January  1 , 202 1 ,  and  create  a  new  credit  transfer  provision  regarding  certaiji  public 
entities.  Specifically,  the  change  would  provide  that  certain  public  eatities  w'Ould  be  eligible  to 
transfer  NPTCs  to  specific  project  participants.  The  amendment  would  be  effective  for  tax  years 
beginning  after  date  of  enactment. 

JCT  Scorfei  S400  trillion  over  10  years  (JCX-47-17) 


Offset:  To  be  provided. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 


UST  001705 


TREAS-1 7-031 3-J-000004 


Isakson  Amendment  #2  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  Transition  Relief  for  Existing  Foreign  Branches 


Description  of  Amendment:  The  Chairman’s  Mark  generally  exempts  from  tax  dividends 
received  by  U.S.  corporations  from  controlled  foreign  corporations.  However,  U.S.  corporations 
operating  as  branches  in  foreign  countries  would  continue  to  pay  U.S.  tax  on  the  foreign  branch’s 
income.  The  amendment  would  allow  an  existing  foreign  branch  operating  an  active  business 
overseas  to  make  a  one-time,  irrevocable  election  to  treat  such  foreign  branch  as  if  it  were  a 
controlled  foreigti  corporation  under  a  territorial  tax  system.  It  also  makes  adjustments  to  the 
Code  section  367  gain  that  would  otherwise  be  recognized  including  a  carve-out  of  locally- 
developed  intangibles,  and  includes  tax  rates  and  installment  payment  periods  used  under 
deemed  repatriation  for  tax  due  on  such  adjusted  section  367  gain. 


JCT  Score:  To  be  provided. 


Offset:  To  be  provided. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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Isakson  Amendment  #3  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  Expand  Eligibility  for  100%  Expensing 


Descriptt©B  ©f  Ataendment:  The  Chairman’s  Mark  extends  the  bonus  depreciation  provisions 
of  Section  lb8(k)oft|ie  Internal  Revenue  Code  through  2022  and  increases  the  first-year 
deduction  from  50  percent  to  100  percent.  Under  current  law,  film,  TV,  and  theatrical 
productions  do  not  qualify  for  bonus  depreciation,  but  a  separate  section  (Section  181)  provides 
special  expensing  rules  for  these  productions.  The  amendment  would  allow  film,  TV,  and 
theatrical  productions  to  qualify  for  the  temporary  100%  expensing  by  changing  the  definition  of 
qualified  property  eligible  for  bonus  depreciation. 


JCT  Score:  To  be  provided. 


Offset:  To  be  provided. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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Isakson  Amendment  #4  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  Clarification  of  Treatment  of  Locum  Tenens  Physicians 

Description  of  Amendment:  The  Chairman’s  Mark  creates  a  safe  harbor  for  treatment  of 
independent  contractors.  The  amendment  clarifies  the  treatment  of  locum  tenens  physicians  as 
independent  contractors  to  help  alleviate  physician  shortages  in  underserved  areas. 

JCT  Score:  To  be  provided. 


Offset;  To  be  provided,  if  needed. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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Isakson  Amendment  #5  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  Repeal  Exclusion  Applicable  to  Certain  Passenger  Aircraft  Operated  by  a  Foreign 
Corporation 


Description  of  Amendment:  Section  IV(G)(1)  of  the  Chairman’s  Mark  removes  passenger 
cruise  gross  income  from  the  reciprocal  exemption  under  Section  883  of  the  Internal  Revenue 
Code.  The  amendment  would  similarly  remove  certain  passenger  aircraft  operated  by  a  foreign 
corporation  from  Section  883.  The  restriction  would  apply  to  a  foreign  corporation 
headquartered  in  a  foreign  country  that  does  not  have  an  income  tax  treaty  with  the  United  States 
and  that  has  fewer  than  two  arrivals  and  departures  from  passenger  airline  carriers  headquartered 
in  the  U.S. 


JCT  Score:  To  be  provided,  but  the  amendment  is  expected  to  raise  revenue. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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Isakson  Amendment  #6  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  Clarify  Definition  of  Aggregate  Foreign  Cash  Position  for  Business  Acquisitions 


Description  of  Amendment:  The  Chairman’s  Mark  imposes  a  tax  on  deferred  foreign  income 
upon  transition  to  the  participation  exemption  system.  The  tax  is  imposed  at  a  rate  of  10  percent 
for  aggregate  earnings  asii  profits  attributable  to  cash  assets,  and  5  percent  for  those  attributable 
to  noncash  assets.  Aggregate  earnings  and  profits  attributable  to  cash  assets  are  calculated  as  the 
greater  of  the  cash  position  of  the  foreign  corporation  as  of  the  end  of  2017,  or  the  average  of  the 
cash  position  as  of  the  end  of  2015  and  2016.  The  amendment  would  modify  this  calculation  to 
reduce  the  2015-2016  average  by  the  amount  of  cash  that  a  foreign  corporation  used  to  purchase 
substantially  all  of  the  assets  of  a  trade  or  business  from  an  unrelated  person  between  the  end  of 
2015  and  November  9,  2017.  The  amendment  would  include  a  recapture  provision  that  would 
impose  a  tax  if  the  foreign  corporation  were  to  sell  the  acquired  business  for  cash  before  the  end 
of  a  specified  holding  period. 


JCT  Score:  To  be  provided. 


Offset:  To  be  provided  if  needed. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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Isakson  Amendment  #7  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  To  improve  the  bill. 


Description  of  Amendment:  Section  1V(D)(2)  of  the  Mark  addresses  limitations  on  income 
shifting  through  intangible  property  transfers.  The  amendment  would  modify  this  section. 


JCT  Score:  To  be  provided. 


Offset:  To  be  provided  if  needed. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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Isakson  Amendment  #8  to  the  Tax  Cuts  and  Jobs  Act 


Short  Title:  To  improve  the  bill. 

Description  of  Amendment:  Table  2  in  Seetipn  1(A)(1)  of  the  Chairman’s  Mark  describes  a 
new  rate  structure  for  individual  incotns" tax  fates  for  2018.  In  the  last  line  of  the  section  titled 
“Estates  and  Trusts,”  the  amendment  would  strike  “$3,077.50”  and  insert  “$3,078.” 


JCT  Score:  To  be  provided. 


Offset:  To  be  provided  if  needed. 


[NOTE  -  Amendment  sponsor  reserves  the  right  to  modify  the  amendment  for  technical,  revenue 
neutrality,  or  other  purposes.] 
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RE:  tax  reform 


From: 

To: 

Cc: 


Date: 


"Alber,  Alexis  (Ron  Johnson)"  <alexis_alber@ronjohnson.senate.gov> 


"Riley,  Sean  (Ron  Johnson)"  <sean_riley@ronjohnson.senate.gov>,  "Maloney,  Drew" 
<drew.maloney@treasury.gov> 


|@treasury.gov>,  "O'Neil,  Jennifer  (Ron  Johnson)" 
<jennifer_o'neii@ronjohnson.senate.gov>,  "Maloney,  Drew" 
<drew.maloney@treasury,gov>,  "Mcllheran,  Patrick  (Ron  Johnson)" 
<patrick_mcilheran@ronjohnson.senate.gov> 


Tue,  14  Nov  2017  09:59:46  -0500 


Attachments:  Sen.  Johnson  Business  Tax  Reform  Summary.pdf  (271.8  kB) 


Hi  Drew, 

I  look  forward  to  working  with  you 


|b(5) 


b(5) 


b(5) 


.  Attached  is  the 


summary. 

Please  feel  free  to  contact  me  with  any  questions. 
Thanks, 


Alexis  J.  Alber 
Legislative  Counsel 
Senator  Ron  Johnson  (Wl) 

328  Hart  Senate  Office  Building 
Washington,  DC  20510 


From:  Riley,  Sean  (Ron  Johnson) 

Sent:  Tuesday,  November  14,  2017  9:11  AM 
To;  DrewJVIaloney@treasu ry.gov 

Cc:  ^^^^^^^|@trea sury.gov;  O'Neil,  Jennifer  (Ron  Johnson) 

<Jennifer_0'Neil(S)ronjohnson.senate.gov>;  Drew.Maloney@treasury.gov;  Alber,  Alexis  (Ron  Johnson) 
<Alexis_Alber@ronjohnson. senate. gov>;  Mcllheran,  Patrick  (Ron  Johnson) 

<Patrick_Mcll  heran@ronjohnson.senate.gov> 

Subject:  RE:  tax  reform 


Hi,  Drew— Adding  Alexis  Alber,  our  tax  counsel. 


Sean  Riley 

Legislative  Director 

Office  of  Senator  Ron  Johnson  (Wl) 
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(202)  224-5323 


Fro m :  Drew .M a jpji ey^@ t r_o_a_5 u ry . goy  [rna 1 1 1 o ; D r ey/ .Mai oney(5>treasury.pov] 
Sent:  Tuesday,  November  14,  2017  8:32  AM 

To:  RMev^earWRon  Johnson)  <Sean  Rilev(aroniohnson.senate.gov> 

Cc:  ^^^^^^^|(9tre3sury.gov;  O'Neil,  Jennifer  (Ron  Johnson) 
<Jennifer_0'Neil@ronjohnson.senate.gov> 

Subject:  RE:  tax  reform 


Sean, 


b(5) 


Thanks 

Drew 


From:  Riley,  Sean  (Ron  Johnson)  fmailtoiSean  Rilevifflronjohinson.senatc.govI 

Sent:  Monday,  November  13,  2017  2:41  PM 

To:  Malonev^i^w  <PrevwMalormy(S)treasury.gov> 

Cc:  O'Neil,  Jennifer  (Ron  Johnson) 

<Jennifer_0'Neil@ronjohnson.senate.gov> 

Subject:  RE:  tax  reform 


Thanks,  Drew.  Adding  our  Director  of  Operations. 


Sean  Riley 

Legislative  Director 

Office  of  Senator  Ron  Johnson  (Wl) 

(202)  224-5323 


From;  Drew. Maloney (5) lreasurv.gov  [mail to :Drew.Maloney@treasu rv.gov] 

Sent:  Monday,  November  13,  2017  2:08  PM 

To:  RNev^earW^n  Johnson)  <Sean  RilevfSron:ohnson.senate.gov> 

Cc:  treasury, gov 

Subject:  tax  reform 


Sean, 


Would  like  to  schedule  a  meeting  between  our  tax  team  and  the  Senator  for  this  week.  It  would  be 
our  Assistant  Secretary  of  Tax  Policy,  one  of  our  counselors  and  myself. 

Thanks 


Drew 


Drew  Maloney 

Assistant  Secretary  of  the  Treasury 
Legislative  Affairs 

United  States  Department  of  the  Treasury 
1500  Pennsylvania  Avenue,  NW  Suite  3134 
Washington,  DC  20220 
Office:  202-622-1900 
Cell: 

drew.maloney  (5)  treasurv.gov 
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How  to  make  America's  corporate  tax  system  the  most  competitive  in  the  world 

Many  economists  have  shown  that  the  burden  of  the  corporate  tax  is  borne  by  employees  and  consumers 
in  the  form  of  lower  wages  and  higher  prices.  Instead  of  making  employees  and  consumers  pay  the 
corporate  tax,  why  not  shift  the  burden  to  the  owners? 

Eighty-one  percent  of  American  businesses  are  Subchapter  S  or  limited  liability  corporations  —  they 
operate  as  "pass  through"  entities  for  tax  purposes.  Their  business  income  is  attributed  directly  to  the 
owners,  and  it  is  taxed  on  their  individual  tax  returns.  We  should  tax  domestic  income  of  C  corporations  at 
the  ownership  level  as  well.  There  would  be  a  number  of  issues  to  resolve,  but  with  modern  accounting 
techniques  and  computing  power,  it  is  certainly  possible  to  attribute  C  corp  income  to  shareholders. 

Once  income  (which  I  suggest  should  be  defined  as  operational  cash  flow)  is  attributed,  businesses 
would  make  a  backup  withholding  payment  equal  to  25%  for  owner  taxes  —  similar  to  what  they 
currently  do  for  payroll  taxes.  That  would  cover  the  vast  majority  of  taxes  owed  by  shareholders.  To  the 
extent  that  an  individual's  tax  rates  differ  from  the  withheld  rate,  those  Individual  taxpayers  would 
claim  a  refund  or  pay  the  remaining  tax  due. 

The  required  business  tax  withholding  payment  is,  in  effect,  a  forced  dividend  that  eliminates  the 
economically  harmful  double  taxation  of  dividends  and  disincentives  to  repatriating  overseas  income. 
Because  corporate  income  already  will  have  been  fully  attributed  to  owners,  additional  dividend 
payments  to  shareholders  could  be  distributed  without  incurring  additional  tax.  This  would 
dramatically  increase  the  incentive  for  corporations  to  stop  hoarding  cash,  to  pay  more  dividends,  and 
thereby  to  promote  more  efficient  allocation  of  capital  and  greater  economic  growth. 

There  are  many  details  to  be  developed,  but  here  are  the  basic  elements  of  the  plan: 

The  definition  of  all  domestic  business  taxable  income  (whether  from  a  C  corp,  an  S  corp  or  an  LLC) 
remains  the  same,  with  all  common  business  deductions  allowed  (including  interest  deduction). 

Worldwide  cash  flow  would  be  included  in  taxable  income.  Companies  would  continue  to  claim  a  foreign 
tax  credit  for  taxes  remitted  to  foreign  governments.  This  credit  would  be  passed  through  to 
shareholders  proportionally. 

Corporations  would  establish  a  method  to  attribute  taxable  income  to  shareholders.  I  would  suggest 
using  a  shareholders'  days  metric  —  the  number  of  shares  owned  divided  by  portion  of  the  year  they 
are  owned. 

Taxable  income  would  be  attributed  to  each  owner  holding  shares. 

C  corps  would  make  a  backup  withholding  tax  payment  on  behalf  of  the  owners  to  the  IRS  equal  to 
25%  of  taxable  income  on  a  quarterly  basis. 

C  corp  owners  would  receive  an  annual  form,  similar  to  a  K-1,  showing  attributable  income  and  the  25% 
backup  withholding  tax  payment  made  on  their  behalf. 

C  corp  owners  would  include  attributable  income  in  their  individual  taxable  income  —  and  would  be 
able  to  claim  the  full  backup  withholding  as  a  credit  against  their  taxiiability. 

Tax-exempt  shareholders,  pension  plans  and  foreign  shareholders  would  not  be  allowed  to  claim 
backup  withholding  as  a  tax  credit. 

Because  taxable  income  would  be  fully  attributed  and  taxes  would  be  paid  by  owners,  no 
additional  tax  would  be  due  on  dividends  paid  to  shareholders. 

Dividend  payments  made  would  not  be  deducted  from  taxable  income. 


RON 

lOKNSON 
U  S  SCNAtr 
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RE:  RJ 


From:  "Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell.senate.gov> 

To:  "Muzinich,  Justin"  <justin.muzinich@treasury.gov> 

Date:  Wed,  15  Nov  2017  22:28:42  -0500 


b(5) 


Brendan  iVL  Dunn 

Policy  Advisor  and  Counsel 

Office  of  the  Senate  Majority  Leader 

From:  Justin.Muzinich@treasury.gov  [mailto:Justin.Muzinich@treasury.gov] 
Sent:  Wednesday,  November  15,  2017  4:47  PM 

To:  Dunn,  Brendan  (McConnell)<Brendan_Dunn@mcconnell.senate.gov>; 

Drew.Maloney@treasury.gov 

Subject:  RE:  RJ 


b(5) 


From:  Dunn,  Brendan  (McConnell)  [mailtg:Brendan_Dunnj@mccgnnell. senate. gov] 
Sent:  Wednesday,  November  15,  2017  3:47  PM 
To:  Maloney,  Drew  <Drcw.Malonev@trcasurv.eov> 

Cc:  Muzinich,  Justin  <Justin.Muzinich@treasury.gov> 

Subject:  RJ 


b(5) 


Republican  Sen.  Ron  Johnson  Opposes  GOP  Senate  Tax  Package 

Wisconsin  Republican  says  plan  unfairly  benefits  corporations  over  otlicr  businesses,  says  he 
finds  bill’s  process  ‘otfensive’ 

By  Siobhan  Hughes 
Nov.  15,  2017  3:21  p.m.  ET 
The  Wall  Street  Journal 

https://'\v^^^v.\v■sj.eonV'altklcs'|•epublican-sen-ron-jc>hns(Mvoppose^-gop-scnalo-ta.\-package- 

1510777290 

WASHINGTON — Sea  Ron  Johnson  (R.,  Wis.)  said  he  opposes  the  Senate  Republican  tax 
package,  saying  it  unfairly  benefits  corporations  inttre  than  other  types  of  businesses. 

‘Tf  they  can  pass  it  without  me,  let  thcin,”  Mr.  Johnson  said  in  an  interview.  ‘1’m  not  going  to 
vote  for  this  tax  package.” 

Mr.  Johnson’s  position  could  undermine  the  Senate’s  efforts  to  pass  a  tax  plan  by  early 
December  or  get  the  bill  to  President  Donald  Trump’s  desk  by  Christmas.  Republicans  are 
counting  on  near  universal  support  from  within  the  party  to  pass  a  bill  on  party  line  votes.  With 
52  seats  in  the  Senate,  Republicans  can  lose  no  more  than  two  votes  unless  they  can  somehow 
find  a  way  to  win  votes  from  Democrats. 

Other  Senate  Republicans  have  expressed  concerns.  Jeff  Flake  of  Arizona,  for  example,  has 
worried  about  deficits  and  Susan  Collins  of  Maine  has  worried  about  Republican  plans  to  repeal 
the  insurance  coverage  mandate  in  the  Affordable  Care  Act  as  part  of  a  tax  overhaul. 
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Until  now,  no  Senate  Republican  has  come  out  definitively  against  the  GOP  tax  plan.  The  risk  for 
Senate  Republican  leaders  is  that  other  Republicans  get  behind  Mr.  Johnson’s  opposition.  In 
addition  to  his  concern  about  the  details  of  the  Republican  proposal,  he  also  complained  about  a 
process  that  he  said  has  been  closed  to  his  input  and  also  misleads  the  public  about  the  nature  of 
the  tax  overhaul. 

“I  don’t  like  that  process,”  Mr.  Johnson  said.  “I  find  it  pretty  offensive,  personally.” 

Mr.  Johnson  said  Republican  plans  prioritize  corporations  over  “pass-through”  entities — sole 
proprietorships,  partnerships,  limited  liability  companies  and  S  Corporations — whose  owners  pay 
taxes  through  individual  returns  and  at  individual  income-tax  rates,  rather  than  corporate  rates. 
The  Senate  plan,  like  the  House  plan,  proposes  to  cut  the  corporate  rate  from  35%  to  20%. 

Top  rates  for  pass-through  filers  would  remain  over  30%  in  the  Senate  version  of  the  bill  and  the 
House  bill  substantially  constrains  how  much  pass-through  income  could  be  taxed  at  a  new  25% 
rate. 

The  Senate  bill  would  provide  $1.3  trillion  in  gross  tax  rate  cuts  to  corporations,  according  to  the 
Joint  Committee  on  Taxation.  That  compares  to  $362  billion  in  gross  tax  cuts  for  pass-through 
entities.  Both  types  of  businesses  also  would  lose  some  tax  breaks.  More  companies  are 
organized  as  pass-through  businesses  than  as  coiporations.  Many  pass-through  filers  are  siuall 
businesses.  Overall  U.S.  business  income  is  split  roughly  evenly  between  the  pass-through 
businesses  and  corporate  incoir^e. 

“1  have  no  problems  in  making  all  American  businesses  competitive  globally,”  Mr.  Johnson  said. 
“This  isn’t  anti-big  corporation  at  all.  When  you’re  going  to  do  a  tax  reform,  you  have  to  treat 
them  equitably  so  they  can  maintain  their  competitive  position  here  at  home  as  we’re  making 
them  competitive  globally.” 


Brendan  M.  Dunn 

Policy  Advisor  and  Counsel 

Office  of  the  Senate  Majority  Leader 
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From: 

To: 


Cc: 


Date: 


"Alber,  Alexis  (Ron  Johnson)"  <alexis_alber@ronjohnson.senate.gov> 


"Prater,  Mark  (Finance)"  <mark_prater@finance.senate.gov>,  "Kowalski,  Daniel" 
<daniel.kowalski@treasury.gov>,  "Khosla,  Jay  (Finance)"  <jay_khosla@finance.senate.gov>, 
"Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell.senate.gov> 


"Wrase,  Jeff  (Finance)"  <jefLwrase@finance.senate.gov>.| 

Monica  (Comyn)"  <monica_popp@comyn.senate.gov>,  "Soderstrom, 
<sharon_soderstrom@mcconnell.senate.gov>,  "Acuna,  Jennifer  (Finance)" 
<jennifer_acuna@finance.senate.gov>.  "Blando,  Tony  (Ron  Johnson)" 
<tony_blando@ronjohnson.senate.gov>,  "Riley,  Sean  (Ron  Johnson)" 
<sean_riley@ronjohnson.senate.gov>,  "Mcliheran,  Patrick  (Ron  Johnson)" 
<patrick_mcilheran@ronjohnson.senate.gov>,  "Oman,  Eric  (Finance)" 
<eric_oman@finance.senate.gov>  ~ 


I.  "Popp, 


Sat,  18  Nov  2017  20:02:30  -0500 


Dan, 

Per  Mark's  recommendation,  below  are  my  notes  regarding  data  Sen.  Johnson  has  requested  from 
Treasury. 


|b(5) 


b(5) 


|b(5) 


O 


b(5) 


EHb(5) 

_ 1 

b(5) 
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b(5) 


^■b(5) 


From:  Prater,  Mark  (Finance) 

Sent:  Saturday,  November  18,  2017  7:22  PM 

To:  Daniel. Kowalski(5)treasury .gov;  Khosla,  Jay  (Finance)  <Jay_Khosla@)finance.senate.gov>;  Dunn, 
Brendan  (McConnell)  <Brendan_Dunn@mcconnell. senate. gov> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Alexis_Alber@ronjohnson.senate.gov>;  Wrase,  Jeff  (Finance) 
<Jeff_Wrase(S)finance.senate.gov>;^^^m^|^^^^|^^^m  Ropp,  Monica  (Cornyn) 

<  M  o  n  ica_Po  p  p  @  CO  rny  n .  se  n  a  t  e  .go  v>^ocle^t^m^hamrMMcConn  e  1 1 ) 
<Sharon_Socierstrom@mcconnell.senate.gov>;  Acuna,  Jennifer  (Finance) 
<Jennifer_Acuna@finance.senate.gov>;  Blando,  Tony  (Ron  Johnson) 
<Tony_Blando@ronjohnson.senate.gov>;  Riley,  Sean  (Ron  Johnson) 
cSean_Riley(S)ronjohnson.senate.gov>;  Mcliheran,  Patrick  (Ron  Johnson) 

<Patrick_Mcllheran@ronjohnson.senate.gov>;  Oman,  Eric  (Finance)  <Eric_Oman@finance.senate.gov> 
Subject:  RE:[j 


I  transmitted  Sen.  Johnson's  requests  to  JCT,  on  behalf  of  SFC  staff,  late  yesterday  afternoon.  I 
discussed  it  with  Tom  Barthold  this  morning.  There  is  some  data  available  that  profiles  business 
entities  in  the  pamphlet  JCT  published  for  our  hearing.  Here's  the  link: 
https://www.ict.eov/pu  blications.htm  I  ?func-startdown&id=5021 


I  don't  know  if  all  of  the  11  JCT  requests  have  been  shared  with  Treasury,  but  I'd  be  glad  to  do  so  if 
your  office  agrees. 


From:  Da niel.KowalskiO treasurv.gov  (mailto:Daniel.Kowal5ki@treasurv.gov1 

Sent:  Saturday,  November  18,  2017  5:45  PM 

To:  Khosla,  Jay  (Finance)  <Jav  Khosla @fi nance. senate. gov>:  Dunn,  Brendan  (McConnell) 

<Brendan  Dun n@ mcconnel I. senate. go v> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Alexis_Alber@roniohnson.senate.gov>;  Wrase,  Jeff  (Finance) 

<Jeff  Wra  so  @  fin  a  nee,  senate. go  Popp,  Monica  (Cornyn) 

<Monica  Popp  @  cornyn,  sen  a  te.gov>:  Soderstrom,  Sharon  (McConnell) 

<Sharon  Soderstrom@mcconnell.sunate.eov>:  Prater,  Mark  (Finance) 

<Mar_k_P_raterj^fLnance.senate_.goy>;  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna@fi nance. senate. pov>: 
Blando,  Tony  (Ron  Johnson)  <Tonv  Blando@ronjohnson.senaTe.gov>;  Riley,  Sean  (Ron  Johnson) 

<Sean  Rilev@roniohnson.senate.gov>:  Mcliheran,  Patrick  (Ron  Johnson) 

<Patrick_Mcnheran@ronjohnson.s_enate.gov>;  Oman,  Eric  (Finance)  <E_ric_0man(5)finance.s_enate.gQV> 

Subject:  RE: 


b(5) 


From:  Khosla,  Jay  (Finance)  [mai'ltQ:Jay  Khosla@finance.scnate.gov] 

Sent:  Saturday,  November  18,  2017  11:35  AM 

To:  Dunn,  Brendan  (McConnell)  <Brendan  DLnn@mcconnell.senate.gov> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Alexis_Alber@ron)ohnson. senate. gov>;  Wrase,  Jeff  (Finance) 
<Jerf_Wrase@finance.senate.eov>:  Shahira  E.  EOP/WHO  Knight 

Kowalski,  Daniel  <Daniel.Kowalski@trpasurv.gov>;  Popp,  Monics^Comyn^^^^^^^^^^^^^ 
<Monica  Po  pt3@  cornyn.  sen  a  tc.gov>:  Soderstrom,  Sharon  (McConnell) 

<Sharon  Soderstrom@n'icconnell.senate.gov>:  Prater,  Mark  (Finance) 

<Mark_Prater(5)finance.sen_ate.goy>;  Acuna,  Jennifer  (Finance)  <Jennifer  Acu  na  @  fi  nance. sen  ate. go  v>: 
Blando,  Tony  (Ron  Johnson)  <TonY  Blando@ronjohnson.senate.gov>:  Riley,  Sean  (Ron  Johnson) 
<Sean  Rilev@roniohnson.senate.eov>:  Mcliheran,  Patrick  (Ron  Johnson) 
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<Pa trick  Mci'hc'rr~in(a’rnnioh  ison.sen 

SubjectrRe:[ 

+  Eric  Oman. 


ate.gov>:  Oman,  Eric  (Finance)  <Eric_Oman@finance.senate.gov> 


On  Nov  18,  2017,  at  11:00  AM,  Dunn,  Brendan  (McConnell)  <  Bren  dan  Dunn@mcconnell.senate.gov> 
wrote; 


Adding  Finance 


From:  Alexis  Alber  <Alexis_Alber(S)ronjohnson.senate.gov> 

Date:  Saturday,  November  18,  2017  at  10:30  AM 
To:  Brendan  Dunn  <Brendan_Dunn@mcconnell.senate.gov>,  Jeffrey  Wrase 

<Jeff_Wr,ise@finarit;e.5enate.gov>,  Shahira  Knight|  ~ 

Daniel  Kowalski  <DanIel.Kowalski@J;reasury.gpv>,  Monica  Popp 
<Monlca_  Popp#comyn._s_en.ato.gov>,  Sharon  Soderstrom 
<Sharon_Soderstrot7i@rncconnell.senate.gov> 

Cc:  Tony  Blando  <Tony  Bland o(n)ronjoh nson .sen ate. gov>.  Sean  Riley 
<Sean  Riley (S)ronjohnson.senate.gov>.  Patrick  Mcliheran 
<Patrick  MclIherangironjohnsQn.sena'ie 
Subject: 


Good  morning. 


b(5) 


Thanks, 

Alexis 

Sent  from  my  iPhone 
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b(5) 


g 


From:  "Muzinich,  Justin"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=3d2afce60d7e464fbd30ff8dbedefecb-muzinich.  jus"> 


To: 

Cc: 


Date: 


"Alber,  Alexis  (Ron  Johnson)"  <alexis_alber@ronjohnson.senate.gov>,  "Kowalski,  Daniel" 
<daniel.kowalski@treasury.gov> 


"Kautter,  David"  <david.kautter@treasury.gov>,  "Popp.  Monica  (Cornyn)" 
<monica_popp@comyn.senate.gov>,  "Riley,  Sean  (Ron  Johnson)" 

<sean_riley@ronjohnson.senate.gov>,  "Wrase,  Jeff  (Finance)"  <jeff_wrase@finance.senate.gov>, 
"Mcliheran,  Patrick  (Ron  Johnson)"  <patrick_mcilheran@ronjohnson.senate.gov>,  "Acuna, 
Jennifer  (Finance)"  <jennifer_acuna@finance.senate.gov>,  "Blando,  Tony  (Ron  Johnson)" 
<tony_blando@ronjohnson.senate.gov>,  "Soderstrom,  Sharon  (McConnell)" 
<sharon_soderstrom@mcconnell.senate.gov>.  "Prater,  Mark  (Finance)" 

<mark_prater@finance.senate.gov>,  "Khosla,  Jay  (Finance)"  <jay_khosla@finance.senate.gov>, 
"Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell. senate, gov>, 
shahira.e.knight@whnjeumifl^!OfTian,  Eric  (Finance)"  <eric_oman@finance.senate.gov>, 
"Mackie,  James  III"  <^QH^^|@treasury.gov> 

Sun,  19  Nov  2017  07:38:50  -0500 


Thanks  Dan  and  Alexis.  The  team  is  working  on  answers  to  your  questions,  inciuding  the  list  from  yesterday  that  was 
also  sent  to  JCT.  Some  is  a  bit  of  a  lift,  so  we  will  do  our  best  to  send  you  what  we  have  by  end  of  day  Monday,  and 
the  rest  will  follow  after  that. 


From:  Alber,  Alexis  (Ron  Johnson)  <Alexis_Alber(5)ronjohnson.senate.gov> 

Date:  November  18,  2017  at  10:26:44  PM  EST 
To:  Kowalski,  Daniel  <Daniel.Kowalski@treasury.gov> 

Cc:  Blando,  Tony  (Ron  Johnson)  <Tony_Blando(aronjohnson.senate.gov>,  Dunn,  Brendan  (McConnell) 
<Brendan_Dunn@mcconnell.senate.gov>,  Riley,  Sean  (Ron  Johnson)  <Sear^ile^ronjohnson.senate.gov>, 
Muzinich,  Justin  <Justin.Muzinich@treasury.gov>,  Mackie,  James  III  <^Mm^|@treasury.gov>,  Kautter,  David 
<David.Kautter@treasury.gov>,  Prater,  Mark  (Finance)  <Mark_Prater(S)finance.senate.gov>,  Soderstrom,  Sharon 
(McConnell)  <Sharon_Soderstrom@mcconneil.senate.gov>,  Khosla,  Jay  (Finance)  <Jay_Khosla@fina nee. senate. gov>, 
Oman,  Eric  (Finance)  <Eric_Oman@finance.senate.gov>,  Wrase,  Jeff  (Finance)  <Jeff_Wrase(g)finance.senate.gov>, 
PoDO,  Monica  (Cornvn)  <Monica  _Popp@cornyn.senate.gov>,| 

J>,  Mcliheran,  Patrick  (Ron  Johnson)  <Patrick_Mcllheran@ronjohnson.senate.gov>, 
_ er_Acuna@finance.senate.gov> 

Subject:  Re:  | 

Thanks  Dan.  appreciate  the  help. 

Sent  from  my  iPhone 

On  Nov  18,  2017,  at  10:19  PM,  "Daniel  Kowalskl(S)treasury.gQv"  <Daniel  Kowalskl@treasury.gov>  wrote: 


b(5) 


I  have  included  other  Treasury  personnel  regarding  the  detailed  data  you  are  requesting. 
From:  Alber,  Alexis  (Ron  Johnson)  [mailto:Alexis  Alber@roniohnson.senate.eovl 
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Sent:  Saturday,  November  18,  2017  9:25  PM 

To:  Kowalski,  Daniel  <Paniel.l<owalski@treasLi rv.Eov>:  Khosla,  Jay  (Finance) 

<Jav  Khosla(afinance.senate.gov>:  Dunn,  Brendan  (McConnell) 

<Brendan_Dunn@mcconnel[.sena  te.gov>  _ 

Cc:  Wrase,  Jeff  (Finance)  <Jeff_Wrg5c(3f!nancc.s_cnatc.£0.v>;|mmimm^^H^^;  Popp, 
Monica  (Cornyn)  <Monica  Popp@cornvn.senate.gov>:  Soderstrom7Sharon(McConnell^^^ 

<Sharon  Soderstrom(amcconnell.senate.EOv>:  Prater,  Mark  (Finance) 

<M a rk_Prater(a>li n a_nce,seaate,gpy>;  Acuna,  Jen n ifer  (Fi na nee)  <Jennifer_AcLi na i n a nce,senate.goy>; 

Blando,  Tony  (Ron  Johnson)  <Ton v_Bla n do(S) ronjohnson. senate. gov>;  Riley,  Sean  (Ron  Johnson) 

<Seap  Rilev(5)roniohnson.scnate.gov>:  Mcliheran,  Patrick  (Ron  Johnson) 

<Patrick  Mcllheran@roniohnson. senate. gov>:  Oman,  Eric  (Finance)  <Eric  Oman(S)finance. senate. gov> 

SubjeetTRE^^ 

Thank  you  Dan.  As  a  follow  up,  the  senator  has  additional  questions. 


b(5) 


From:  Dan'O  .Kowalski^lrcasurv.sov  fmailtQiDaniel.KcwalbkiOlreabury.eovI 

Sent:  Saturday,  November  18,  2017  5:45  PM 

To:  Khosla,  Jay  (Finance)  <Jav  Khosla ^fna nee. senate.eov>:  Dunn,  Brendan  (McConnell) 

<Brendan  Du n.n @ cn cco n n ej I . .s_en a t e,£py> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Aloxis  Alber(Sfoniohnson.5ejiate.goy>;  Wrase,  Jeff  (Finance) 


<ielf_W_r_ase@flQ3  nce.scn^£._£ov>;  I 


1;  Popp,  Monica  (Cornyn) 


<Monica  Popp(acornyn.senate.°ov>:  Soderstrom,  Sharon  (McConnell) 
<Sharon_Soderstrom@mcconnell.senate.goy>;  Prater,  Mark  (Finance) 

<Mdi k_P;dter  (tOfitidiiee.seiicile.guv>:  Acuna,  Jennifer  (Finance)  <Je!inirer_ALUjid@ ntidnce.seiid_Le_.guy>; 

Blando,  Tony  (Ron  Johnson)  <Tony_BlandoiS>ronjohnson.senate.gov>:  Riley,  Sean  (Ron  Johnson) 
<Sean_Rilry@roniohnson.senate.gov>:  Mcliheran,  Patrick  (Ron  Johnson) 

<Patrick  Mcllherdn(a)roniohnson.senate.eoy>:  Oman,  Eric  (Finance)  <Eric  Oman@finance. senate. goy> 


From:  Khosla,  Jay  (Finance)  fmailto:Jay  Khoslafoifinance.senate.goy] 

Sent:  Saturday,  November  18,  2017  11:35  AM 

To:  Dunn,  Brendan  (McConnell)  <Brendan  Dunn(Smcconnell.senate.gov> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Alexis  Alberra)roniohnson.senate.gov>;  Wrase,  Jeff  (Finance) 

<Jetf  Wrasef5)finance.senate.gov>:  Shahira  E.  EOP/WHO  Knight 

Kowalski,  Daniel  <Daniel.Kowalski@treasurv.gov>:  Popp,  Monica  (Cornyn^^^^^^^^^^^^^ 
<Monica  Popp(S)cornvn. senate. gQv>:  Soderstrom,  Sharon  (McConnell) 

<Sharon  Soderstrom  ^mcconne  II. sen  ate,  go  v>:  Prater,  Mark  (Finance) 

<Mark  Prater(5)finance.senate.gov>:  Acuna,  Jennifer  (Finance)  <JennifGr_Acuna@finance.senate.goy>; 
Blando,  Tony  (Ron  Johnson)  <Tony  Blando(S)ronjohnson.senate.gov>:  Riley,  Sean  (Ron  Johnson) 
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<Sean  _Rilev(a)roniohnson.spnatp.pov>:  Mcliheran,  Patrick  (Ron  Johnson) 

<Pa trick  Mcilheran(a^roniohnson.senate.gov>:  Oman,  Eric  (Finance)  <Eric  Omanfafinance.senate.gov> 

Subject:  Re: 


+  Eric  Oman. 


On  Nov  18,  2017,  at  11:00  AM,  Dunn,  Brendan  (McConnell)  <Brendan  Dunn(amcconnell.senate.Eov> 
wrote: 


Adding  Finance 


From:  Alexis  Alber  <Alexis_Alber(5)ronjohnson.senate.gov> 

Date:  Saturday,  November  18,  2017  at  10:30  AM 

To:  Brendan  Dunn  <Brendan_Dunn@mcconnell.senate.gov>,  Jeffrey  Wrase 

<Jeff_Wrase@finance.senate._gov>,  Shahira  Knightj 
Daniel  Kowalski  <Daniel.Kowalski@ti'easiiry.gov>.  Monica  Popp 
<Monica_Popp@cornyn.sen.ate.gQv>,  Sharon  Soderstrom 
<Sharon  Soder Strom @mcconnell.senate.gov> 

Cc:  Tony  Blando  <Tony_Blando(5)ronJohnson.senate.gov>,  Sean  Riley 
<Sean_Rilev@ronjohnson. senate. gov>,  Patrick  Mcliheran 
<Patrick  Mcliheran (5) ronXohnson.senate.gov> 

Subject:  0 


Good  morning. 


b(5) 


Thanks, 

Alexis 

Sent  from  my  iPhone 
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From:  "Kowalski,  Daniel"  <"/o=ustreasury/ou=exchange  administrative  group 

(fydibohf23spdlt)/cn=recipients/cn=cf6b4ee37 1 0f422fbceecb0020766838-kowalski,  dan"> 

To:  "Popp,  Monica  (Comyn)"  <monica_popp@cornyn.senate.gov> 

Cc;  "Dunn,  Brendan  (McConnell)"  <brendan_dunn@mcconnell.senate.gov> 

Date:  Mon,  20  Nov  201 7  1 1 :23:41  -0500 


Not  at  all,  as  long  as  you  include  the  same  caveats 


From:  Popp,  Monica  (Cornyn)  [mailto:Monica_Popp(S)cornYn. senate. gov] 

Sent:  Monday,  November  20,  2017  11:20  AM 

To:  Kowalski,  Daniel  <Daniel. Kowalski@treasurY.gov> 

Cc:  Dunn,  Brendan  (McConneil)  <Brendan_Dunn@mcconnell. senate. gov> 

Subject: 

Dan  -  Would  you  mind  if  we  shared  this  estimate  with  Daines'  office  as  well? 

From:  "Daniel.Kowalski@treasurv.gov"  <Daniel.l<owalski@treasurv.gov> 

Date:  Saturday,  November  18,  2017  at  10:19  PM 

To:  "Alber,  Alexis  (Ron  Johnson)"  <Alexis_Alber@ ronjohnson. senate. gov>.  Jay  Khosla 
<Ja v_Khosla@fin  a  nee. senate. gov>,  "Dunn,  Brendan  (McConnell)" 
<Brendan_Dunn@mcconnell.senate.gov> 

Cc:  "Wrase,  Jeff  (Finance)"  <Jeff_Wrase@finance.senate.gQv>, 

<  _  gc^^na^r^ode^tron^^^^^ 

<Sharon_Soderstrom@mcconnell.senate  gov>.  "Prater,  Mark  (Finance)" 
<Mark_Prater@finance.senate.gov>,  "Acuna,  Jennifer  (Finance)" 
<Jennifer_Acuna@finance.senate.gov>.  "Blando,  Tony  (Ron  Johnson)" 

<Tonv  Blando@roniohnson.senate.gov>.  "Riley,  Sean  (Ron  Johnson)" 
<Sean_Riley@ronjohnson. senate. gov>,  "Mcliheran,  Patrick  (Ron  Johnson)" 
<Patrick_Mcllheran@ronjohnson.senate^gov>/Qrnan.  Eric  (Finance)" 
<EncQtTiari^inance.senate.gov>,  iiitreasury.gov" 

atreasury.gQV>,  "Just  reasurv.gnv" 

<Justin.M uzinich@ t teas ury, goy >,  "David.Kautter@treasury.gov" 

<David.l<a  utter@treasury.gov> 

Subject:  RE: 


I  have  included  other  Treasury  personnel  regarding  the  detailed  data  you  are  requesting. 


From:  Alber,  Alexis  (Ron  Johnson)  f ma il to :Alexis_Alber@ ronjohnson.senate.gov] 
Sent:  Saturday,  November  18,  2017  9:25  PM 

To:  Kowalski,  Daniel  <Daniel.Kowalski(a)troasL' rv.Eov>:  Khosla,  Jay  (Finance) 

<Jav  Khosla@finance. senate. gov>:  Dunn,  Brendan  (McConnell) 
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<Brendan_Dunn@mcconpeli.senate.gov>  _ 

Cc:  Wrase,  Jeff  (Finance)  <Jeff  Wrase(S)finance.senate.gov>:^^^^JJ[UUU^U:  Popp, 
Monica  (Cornyn)  <Monica  PoDP(a>cornyn.senate.gov>:  Soderstrom,  Sharon  (McConnell) 
<Sharon_Soderstrorri@t7Kconneli.senate_.£oy>;  Prater,  Mark  (Finance) 

<Mark_P''atO!'(5)finance.scnate.gov>:  Acuna,  Jennifer  (Finance)  <JcnnifGr  Acuna(5)finance.senatc.Eov>: 

Blando,  Tony  (Ron  Johnson)  <Tony  Blando(5)roniohnson.senate.gov>:  Riley,  Sean  (Ron  Johnson) 
<Sean  Rilevra)roniohnsQn.senate.gov>:  Mcliheran,  Patrick  (Ron  Johnson) 

<Patrick_Mcllheran(fi)ronjohnson.senate.gov>;  Oman,  Eric  (Finance)  <Erjc_Qrnan(afin_ance.senate,£0_y> 

Subject:  RE: 


Thank  you  Dan.  As  a  follow  up,  the  senator  has  additional  questions. 


b(5) 


From:  Daniel.Kowalski(5)treasurv.Rov  [mailtoiDaniel.KowalskiOltreasu  ry.govl 

Sent:  Saturday,  November  18,  2017  5:45  PM 

To:  Khosla,  Jay  (Finance)  <Jay_Khosla(S)  finance. sen  a  te.gov>;  Dunn,  Brendan  (McConnell) 

<Brendan  _Dunn@mcconnell.senate.gov> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Alexis  Albor(a)roniohnson.senate.gov>:  Wrase,  Jeff  (Finance) 


<Jeff  Wrase(5)finance.senate.sov>l 


Popp,  Monica  (Cornyn) 


<Monica  Popo(Qcornvn.senate.gov>:  Soderstrom,  Sharon  (McConnell) 

<Sharon  Soderstrotn(a)mcconncll.s  ;natc.pov>:  Prater,  Mark  (Finance) 

<Mark  Prater(a)finance.senate.gov>:  Acuna,  Jennifer  (Finance)  <Jennifer_Acuna(5)finance.senate.gQV>; 
Blando,  Tony  (Ron  Johnson)  <Tonv  Blando(:5)ronjohnson.senate.gov>;  Riley,  Sean  (Ron  Johnson) 
<Sean_Riley(5)ronjohnson.senate.gov>;  Mcliheran,  Patrick  (Ron  Johnson) 

< P d It i L k„ M lJ [he r_d r I g L ujj jo b n e n d I e . g u v > :  Oman,  Eric  (Finance)  <Ejjc_Qi!idji!Wlifid_tiLe.>_eijdle..guv> 

Subject:  RE:  I 


From:  Khosla,  Jay  (Finance)  [mailtorJav  KhoslafSfinance.senate.eov] 

Sent:  Saturday,  November  18,  2017  11:35  AM 

To:  Dunn,  Brendan  (McConnell)  <Brendan  Du nn (S)mccon nell. senate. gov> 

Cc:  Alber,  Alexis  (Ron  Johnson)  <Alexis_Alber@ronjohnson.senate.gov>;  Wrase,  Jeff  (Finance) 

<Jrff  Wra5Pf5)financc.5enatc.gov>:  Shahira  E.  EOP/WHO  Knight 

Kowalski,  Daniel  <Danip|.KGwalski@trpasury-gov>;  Popp,  Monic^Comyn^^^^^^^^^^^^^^ 
<Monica  Poppr<acornvn.senate.gov>:  Soderstrom,  Sharon  (McConnell) 

<Sharon  Soderstrom  (a)  mccon  nell. sen  a  te.t2ov>:  Prater,  Mark  (Finance) 

<Mark_Prat£r(a)fjnance.sGnatc.£py>;  Acuna,  Jennifer  (Finance)  <Jennifer  Acuna(a)fi nance. son ate.eov>; 

Blando,  Tony  (Ron  Johnson)  <TQny_Blandp_i®ronjphnsgn.sen_ate.goy>;  Riley,  Sean  (Ron  Johnson) 

<Sean  Rilev(5)roniohnson.senate.gov>:  Mcliheran,  Patrick  (Ron  Johnson) 

<Patrick_Mcllheran(Sronjohnsoji..senate.goy>;  Oman,  Eric  (Finance)  <Eric_0man{5) finance. senate. goy> 

Subject:  Re:  C  Corp  SALT  score 
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+  Eric  Oman. 


On  Nov  18,  2017,  at  11:00  AM,  Dunn,  Brendan  (McConnell)  <Brendan_Dunn@mcconnell.senate.goy> 
wrote; 


Adding  Finance 


From:  Alexis  Alber  <Alexis_Alber(S)ronjc)hnson,senate,gov> 

Date:  Saturday,  November  18,  2017  at  10:30  AM 

To:  Brendan  Dunn  <Brendan_Dunn@mcconnell. senate. gov>,  Jeffrey  Wrase 

<Jeff_\/Vrase@,fLnance. senate. gov>,  Shahira  Knight  • _ 

Daniel  Kowalski  <Danicl.Kow3lski@treasurv.Rov>,  Monica  Popp 
<Monica_Popp@cornyn. senate. gov>,  Sharon  Soderstrom 
<Sha ro n  Sod erstro m (Smcconnell. senate. gov> 

Cc:  Tony  Blando  <Tony_Blando(5) ronjohn50n.5enate.gov>.  Sean  Riley 
<Sean_Riley(®ronjohnson. senate. gov>,  Patrick  Mcliheran 
<Patrick.  Mcllhera_n(g/o_nioh.nson.senate.gov> 

Subject: 

Good  morning, 


Thanks, 

Alexis 

Sent  from  my  iPhone 
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